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Federal Register 
Vol. 53, No. 207 


Tuesday, October 27, 1998. 


This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. 


The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week. 


DEPARTMENT OF AGRICULTURE 


7 CFR Chapter XXxXil 
RIN 0500—AA00 


Office of Procurement and Property 
Management; Uniform Procedures for 
the Acquisition and Transfer of Excess 
Personal Property 


AGENCY: Office of Procurement and 
Property Management. 
ACTION: Final rule. 


‘SUMMARY: The final rule sets forth 
uniform procedures for the acquisition 
and transfer of excess personal property 
to the 1890 Land Grant Institutions 
(including Tuskegee University), the 
1994 Land Grant Institutions and the 
Hispanic-Serving Institutions in support 
of research, educational, technical, and 
scientific activities or for related 
programs as authorized by section 923 
of the Federal Agriculture Improvement 
and Reform Act (FAIR) of 1996 (Pub. L. 
104-127), 7 U.S.C. 2206a. 


EFFECTIVE DATE: November 27, 1998. 


FOR FURTHER INFORMATION CONTACT: 
Kathy Fay on 202-720-9779. 
SUPPLEMENTARY INFORMATION: 
I. Background 
Il. Analysis of comments 
Ill. Procedural Requirements 
A. Executive Order Nos. 12866 and 12988. 
B. Regulatory Flexibility Act. 
C. Paperwork Reduction Act. 
D. Small Business Regulatory Enforcement 
Fairness Act. 
IV Electronic Access Addresses 


I. Background 


The proposed rule was published in 
the Federal Register on January 23, 
1998 (63 FR 3481). Three comments 
were received. 


II. Analysis of comments 


The General Services Administration 
(GSA) requested that Accountable 
Utilization Officer be changed to Area 


Utilization Officer. GSA was unclear if 
the Department of Agriculture (USDA) 
would sign the Standard Form 122, 
Transfer Order Excess Personal Property 
as the approving office and forward the 
document to GSA for final approval. 
USDA will sign the SF-122 as the 
approving office and forward the 
document to GSA for final approval. 
GSA asked we note that where there are 
competing Federal requests for excess 
property, GSA gives a higher priority to 
those requests where title will be 
retained by the Federal Government. 
Changes have been made to section 
3200.4 to clarify the rule and 
incorporate the GSA recommended 
addition. GSA also expressed concern 
about USDA’s plan to conduct 
compliance checks. USDA intends to 
conduct scheduled compliance reviews 
on an annual basis to ensure that the 
property is being used for intended 
purposes, and has added additional 
language to section 3200.9 to so state. 
The State of South Dakota, Federal 
Property Agency requested that we not 
transfer title of excess personal property 
to the 1890 Land Grant Institutions, 
(including Tuskegee University), 1994 
Land Grant Institutions and Hispanic- 
Serving Institutions. The State of South 
Dakota, Federal Property Agency 
expressed concern that the transfer of 
title would prevent further return of the 
property to Federal surplus when no 
longer needed by an eligible institution. 
This would deprive other State, local 
and nonprofit agencies of potential 
future use of the property. USDA 
believes that transferring title of excess 
personal property to institutions for the 
most part located in economically 
disadvantaged rural and urban areas 
will improve research, educational, 
technical, and scientific activities and 
related programs and build capacity on 
the respective campuses. The State of 
South Dakota, Federal Property Agency 
is concerned about usable excess 
personal property being requested for 
purposes of cannibalization. The State 
of South Dakota, Federal Property 
Agency suggests excess personal 
property should be screened first for use 
of the property for its intended purpose. 
USDA notes that eligible institutions are 
required to submit a supporting 
statement with each excess personal 
property request to cannibalize. The 
supporting statement must justify 
clearly the cannibalization, and indicate 


that cannibalizing the requested 
property for secondary use has a greater 
benefit than utilization of the item in its 
existing form. USDA has added a new 
subsection to 3200.6 to prohibit 
stockpiling of excess personal property, 
and note that requests for 
cannibalization normally are 
subordinate to requests for complete 
items. 

The National Association of State 
Agencies for Surplus Property 
(NASASP) opposed the proposed rule 
out of concern that the transfer of title 
would have a negative effect on the 
amount of property available for the 
Federal surplus property donation 
program. USDA believes targeting 
institutions located for the most part in 
areas that are economically 
disadvantaged will improve their 
capacity in the areas of research, 
educational, technical, and scientific 
activities. 

With respect to concern regarding 
accountability for the property and 
improper use for cannibalization 
purposes, USDA notes that eligible 
institutions violating the provisions of 
this part may face suspension and 
debarment under 7 CFR part 3017. 

Additional, non-substantive stylistic 
changes also have been made. 


A. Executive Order Nos. 12866 and 
12988 


This rule has been determined to be 
not significant for purposes of Executive . 
Order 12866 and, therefore, has not 
been reviewed by the Office of 
Management and Budget (OMB). The 
proposed rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. The proposed rule meets the 
applicable standards in section 3 of 
Executive Order 12988. 


B. Regulatory Flexibility Act 


The Department of Agriculture 
certifies that this rule will not have a 
significant economic impact on a 
substantial number of small entities as 
defined in the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seq. This 
certification is based on the fact that the 
regulation imposes no new 
requirements on small entities, and that 
any impact on the reduction of surplus 
property due to the transfer of title will 
be rainimal because most property 


57233 


57234 
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returned to USDA by the institutions for 
surplus in the past has been unusable. 


C. Paperwork Reduction 


The information collection and record 
keeping requirements to implement 
these procedures have been cleared by 
the Office of Management and Budget 
(OMB), under 0505-0019, in accordance 
with the Paperwork Reduction Act., 44 
U.S.C. 3500 et seq. 


D. Small Business Regulatory 
Enforcement Fairness Act 


This rule has been submitted to each 
House of Congress and the Comptroller 
General in accordance with the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, 5 U.S.C. 801, et 
seq. 

IV. Electronic Access Addresses. 


You may send electronic mail (E-mail) 
to kathy.fay@usda.gov or contact us via 
fax at (202) 720-3747. 


List of Subjects in 7 CFR Part 3200 


Excess Government property, 
Government property, Government 
property management. 

For the reasons set forth in the 
preamble, the Department of Agriculture 
establishes chapter XXXII of title 7 of 
the Code of Federal Regulations to read 
as follows: 


CHAPTER XXXII—OFFICE OF 
PROCUREMENT AND PROPERTY 
MANAGEMENT, DEPARTMENT OF 
AGRICULTURE 


Part 3200—Department of Agriculture 
guidelines for the acquisition and 
transfer of excess personal property. 


3201—3299 [Reserved] 


PART 3200—DEPARTMENT OF 
AGRICULTURE GUIDELINES FOR THE 
ACQUISITION AND TRANSFER OF 
EXCESS PERSONAL PROPERTY 


Sec. 
3200.1 
3200.2 
3200.3 
3200.4 
3200.5 
3200.6 
3200.7 
3200.8 Costs. 

3200.9 Accountability and record keeping. 
3200.10 Disposal. 

3200.11 Liabilities and losses. 


Authority: 5 U.S.C. 301; 7 U.S.C. 2206a. 


§3200.1 Purpose. 

This Part sets forth the procedures to 
be utilized by Department of Agriculture 
(USDA) in the acquisition and transfer 
of excess property to the 1890 Land 
Grant Institutions (including Tuskegee 


Purpose. 
Eligibility. 
Definitions. 
Procedures. 
Dollar limitation. 
Restrictions. 
Title. 


University), 1994 Land Grant 
Institutions, and the Hispanic-Serving 
Institutions in support of research, 
educational, technical, and scientific 
activities or for related programs as 
authorized by 7 U.S.C. 2206a. Title to 
the personal property shall pass to the 
institution. 

§ 3200.2 Eligibility. 

Institutions that are eligible to receive 
Federal excess personal property 
pursuant to the provisions of this part 
are the 1890 Land Grant Institutions 
(including Tuskegee University), 1994 
Land Grant Institutions, and the 
Hispanic-Serving Institutions 
conducting research, educational, 
technical, and scientific activities or 
related programs. 


§ 3200.3 Definitions. 


(a) 1890 Land grant institutions—any 
college or university eligible to receive 
funds under the Act of August 30, 1890 
(7 U.S.C. 321 et.seq.), including 
Tuskegee University. 

(b) 1994 Land grant institutions—any 
of the tribal colleges or universities as 
defined in section 532 of the Equity in 
Educational Land-Grant Status Act of 
1994 (7 U.S.C. 301 note). 

(c) Hispanic-serving institutions— 
institutions of higher education as 
defined in section 316(b) of the Higher 
Education Act of 1965 (20 U.S.C. 1059c 
(b)). 

(d) Property management officer—is 
an authorized USDA or institution 
official responsible for property 
management. 

(e) Screener—is an individual 
designated by an eligible institution and 
authorized by the General Services 
Administration (GSA) to visit property 
sites for the purpose of inspecting 
personal property intended for use by 
the institution. 

(f) Excess personal property—is any 
personal property under the control of 
a Federal agency that is no longer 


_ needed. 


(g) Cannibalization—is the 
dismantling of equipment for parts to 
repair or enhance other equipment. 


§3200.4 Procedures. 


(a) To receive information concerning 
the availability of Federal excess 
personal property, an eligible 
institution’s property management 
officer may contact their regional GSA, 
Area Utilization Officer. All property 
management officers of eligible 
institutions will be placed on the USDA 
mailing list for information on the 
availability of property. USDA excess 
property will first be screened by USDA 
agencies through the Departmental 


Excess Personal Property Coordinator 
(DEPPC) using the PMIS/PROP system. 

(b) Excess property selected by 
screeners of eligible institutions should 
be inspected whenever possible, or the 
holding agency should be contacted to 
verify the condition of the items, 
because interpretation of condition 
codes varies among Federal agencies. 

(c) If the condition of the item is 
acceptable, the institution should 
“freeze”’ (reserve) items by calling the 
appropriate GSA office or USDA 
Departmental Excess Personal Property 
Coordinator (DEPPC). Since GSA may 
have several “freezes” on a piece of 
equipment, it is critical that the 
paperwork be submitted as soon as 
possible. Further, while transfers of 
excess personal property normally will 
be approved by GSA on a first-come- 
first-serve basis, consideration will be 
given to such factors as national defense 
requirements, emergency needs, 
preclusion of new procurement, energy 
conservation, equitable distribution, and 
retention of title in the Government. 

(d) Eligible institutions may submit 
property requests by mail or fax on a 
Standard Form 122, “Transfer Order 
Excess Personal Property,” with a 
written justification statement 
(submitted by the recipient) explaining 
how the property will be used for 
research, educational, technical, or 
scientific activity or for related 


s. 
(6) The SF—122 should be signed by 
the eligible institution’s property 
management officer or authorized 
designee. 

(1) The following information should 
also be provided: 

(i) Date prepared. 

(ii) GSA/DEPPC address. 

(iii) Ordering Agency and address. 

(iv) Holding Agency and address. 

(v) Name and address of Institution. 

(vi) Location of property. 

(vii) Shipping instruction (including 
institution contact person and phone 
number). 

(viii) Complete description of 
property including original acquisition 
cost, serial number, condition code, and 
quantity. 


(2) This statement needs to be added 
following the property description but does 
not serve as a justification statement: 

The property requested hereon is certified 
to be used in support of research, 
educational, technical, and scientific 
activities or for related programs. This 
transfer is requested pursuant to the 
provisions of section 923 of Pub. L. 104-127 
(7 U.S.C. 2206a). 


(f) The SF-122 should be forwarded 
to USDA for approval and signature by 
an authorized USDA official. As 
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confirmation of approval, the eligible 
institution’s property management 
officer will receive a stamped copy of 
the SF-122. If the request is 
disapproved, it will be returned to the 
property management officer of the 
eligible institution with an appropriate 
explanation. All USDA approved SF-— 
122’s will be forwarded to DEPPC or the 
appropriate GSA office for final 
approval. 


(g) Once the excess personal property 
is physically received, the institution is 
required to immediately return a copy of 
the SF-122 to USDA indicating receipt 
of requested items. Cancellations should 
also be reported to USDA. 


Note: USDA shall send an informational 
copy of all SF-122’s transactions to GSA. 


§3200.5 Dollar Limitation. 


There is no dollar limitation on excess 


personal property obtained under these 
procedures. 


§3200.6 Restrictions. 


(a) The authorized USDA official will 
approve the transfer of excess personal 
property in the following groups for the 
1890 Land Grant Institutions (including 
Tuskegee University), 1994 Land Grant 
Institutions and the Hispanic-Serving 
Institutions in support of research, 
educational, technical, and scientific 
activities or for related programs: 


ELIGIBLE FEDERAL SUPPLY CODE 
GROUPS 
FSC group Name 

Fire Control Equipment. 

a Ships, Small Crafts, Pontoons, 
and Floating Docks. 

Railway Equipment. 

Vehicles, Motor Vehicles, 
Trailers and Cycles. 

Tractors. 

eae Tires and Tubes. 

Engines, Turbines and Com- 

nts. 

Engine Accessories 

Mechanical Power Trans- 
mission Equipment. 

eS Woodworking Machinery and 
Equipment. 

Material Handling Equipment. 

Cable, Chain, and Fit- 

and Air Circulating Equip- 
ment. 


ELIGIBLE FEDERAL SupPLY CODE 


ELIGIBLE FEDERAL SUPPLY CODE 


GrouPps—Continued 
FSC group Name FSC group Name 
Fire Fighting, Rescue, and Textiles, Leather, Furs, Ap- 
Safety Equipment. parel and Shoe Findings, 
Pumps, Compressors. Tents, and Flags. 
Furnace, Steam Plant, and Clothing, Individual Equipment 
Drying. and Insignia. 
Plumbing, Heating, and Sani- 85. Toiletries. 
tation Equipment; and Nu- ___ ee Agricultural Supplies. 
clear Reactors. EES Live Animals. 
Water Purification and Sewage 91 Fuels, Lubricants, Oils and 
Treatment Equipment. , Waxes. 
Maintenance Repair Shop Nonmetallic Crude Materials. 
i Metal Bars, Sheets, and 
Measuring Tools. Ores, Minerals and their Pri- 
Hardware and Abrasives. mary Products 
ed Structures and Miscellaneous. 
ffolding. 
i RE Lumber, Millwork, Plywood, Note to paragraph (a): Requests for items 
and Veneer. in Federal Supply Code Groups other than 
craton, Construction and Building Ma- _ those listed in this paragraph shall be 
terials. referred to the Director of OPPM for 
Coa Communication, consideration and approval. 
and Coherent Radiation (b) Excess personal property may be 
: institution submits a supporting 
statement which clearly indicates that 
ies. cannibalizing the requested property for 
1 ccscnvnesetings Electric Wire, and Power and = secondary use has greater benefit than 
Distribution Equipment. utilization of the item in its existing 
Lighting Fixtures and Lamps. form. 
ae Alarm, Signal, and Security (c) Use of the procedures in this part 
Detection Systems. for the purpose of stockpiling of excess 
ee a Medical, Dental, and Veteri- personal property for future 
nary Equipment and Sup- Cannibalization is prohibited. Transfer 
: tequests for the purpose of 
ibalization will be considered, but 
Dae Phot Equi are normally subordinate to requests for 
rae Training Aids and Devices. complete items. 
Data Processing Equipment §3200.7 Title. 
(Including Firmware) Soft- Title to excess personal p 
ware, and Support Equip- obtained under Part 3200 will 
ment. automatically pass to the 1890 Land 
71 Furniture. Grant Institutions (including Tuskegee 
FB cnepeceteniin Household and Commercial University), 1994 Land Grant 
73 wings and \ppliances. institutions, and the Hispanic-Serving 
Serving Institutions once USDA receives the SF— 
BB accuse Office Machines, Text Proc- 122 indicating that the institution has 
essing Systems and Visible | Teceived the property. Note: When 
Record Equipment. competing Federal claims are made for 
Wiis Office Supplies and Devices. _ particular items of excess personal 
FD necescticnes Books, Maps, and Other Publi- property held by agencies other than 
Cations. USDA, with or without payment of 
TT Musical Instruments, Phono- reimbursement, GSA will give 
— and Home-type Ra- reference to the Federal agency that 
eee Recreational and Athletic will retain title in the Government. 
Equipment. §3200.8 Costs. 
Equipment and Sup- Ex: cess pe rsonal property 
Wiiccieds Brushes, Paints, Sealers, and under this part is provided free of 
Adhesives. charge. However, the institution must 
Containers, Packaging and 


pay all costs associated with packaging 
and transportation. The institution 
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should specify the method of shipment 
on the SF-122. 


§ 3200.9 Accountability and record 
keeping. 

USDA requires that Federal excess 
personal property received by an 
eligible institution pursuant to this part 
shall be placed into use for a research, 
educational, technical, or scientific 
activity, or for a related purpose, within 
1 year of receipt of the property, and 
used for such purpose for at least 1 year 
thereafter. The institution’s property 
management officer must establish and 
maintain accountable records 
identifying the property’s location, 
description, utilization and value. To 
ensure that the excess personal property 
is being used for its intended purpose 
under this part, compliance reviews will 
be conducted by an authorized 
representative of USDA. The review will 
include site visit inspections of the 
property and the accountability and 
record keeping systems. 


§3200.10 Disposal. 

When the property is no longer 
needed by the institution, it may be 
used in support of other Federal projects 
or sold, and the proceeds used for 
research, educational, technical, and 
scientific activities, or for related 
programs of the recipient institution. 


§ 3200.11 Liabilities and losses. 
USDA assumes no liability with 
respect to accidents, bodily injury, 
illness, or any other damages or loss 
related to excess personal property 
transferred under this part. 


PARTS 3201-3299—[RESERVED] 


W. R. Ashworth, 


Director, Office of Procurement and Property 
Management. 


[FR Doc. 98—28542 Filed 10-26-98; 8:45 am] 
BILLING CODE 3410-PA-P 


NUCLEAR REGULATORY 
COMMISSION 


10 CFR Part 50 
RIN 3150-AF41 


Financial Assurance Requirements for 
Decommissioning Nuclear Power 
Reactors; Correction 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Final Rule: correction. 


SUMMARY: This document corrects a 
final rule appearing in the Federal 
Register on September 22, 1998 (63 FR 
50465), that amended the Nuclear 


Regulatory Commission’s regulations on 
financial assurance requirements for the 
decommissioning of nuclear power 
reactors. The action is necessary to 
correct an omission and typographical 
errors. 

EFFECTIVE DATE: November 23, 1998. 


FOR FURTHER INFORMATION CONTACT: 
Brian J. Richter, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555-0001; telephone: 301-415- 
1978; e-mail; bjr@nrc.gov. 
SUPPLEMENTARY INFORMATION: 


§50.75 [Corrected] 

1. On page 50481, first column, in 
§ 50.75, in the first sentence of 
paragraph (e)(1)(i), the words 
“decommissioning costs.” should be 
corrected to read “‘decommissioning 
costs at the time termination of 
operation is expected.” 

2. On page 50481, second column, in 
the sixth sentence of paragraph (e)(1)(ii), 
the words “these methods”’ should be 
corrected to read “this method.” 

3. On page 50482, first column, in the 
first sentence of paragraph (e)(1)(vi), the 
reference to “paragraphs (e)(1)(D-{iv)” 
should be corrected to read “paragraphs 
(e)(1)(i) through (v).” 

4. On page 50482, first column, in the 
second sentence of paragraph (f}(1), the 
reference to “‘paragraph (e)(1)(ii)(C)” 
should be corrected to read “paragraph 
(e)(1){v).” 

Dated at Rockville, Maryland, this 21st day 
of October, 1998. 

For the Nuclear Regulatory Commission. 
John C. Hoyle, 

Secretary of the Commission. 
[FR Doc. 98—28710 Filed 10-26-98; 8:45 am] 
BILLING CODE 7590-01-P 


THRIFT DEPOSITOR PROTECTION 
OVERSIGHT BOARD 


DEPARTMENT OF THE TREASURY 


12 CFR Chapter XV, Parts 1502, 1503, 
10505, 1506, 1507 


Repeal of Thrift Depositor Protection 
Oversight Board’s General Regulations 
and Transfer of Authority of 
Regulations Related to Resolution 
Funding Corporation to the Secretary 
of the Treasury 


AGENCY: Thrift Depositor Protection 
Oversight Board and Department of the 
Treasury. 


ACTION: Final rule. 


SUMMARY: Pursuant to the Homeowners 
Protection Act of 1998, the Thrift 


Depositor Protection Oversight Board 
(the Board) will be abolished on October 
28, 1998. On that date authority of the 
Board related to the Resolution Funding 
Corporation (Refcorp) is transferred to 
the Secretary of the Treasury. This rule 
repeals regulations of the Board that 
will not be needed after the Board is 
abolished and designates remaining 
regulations as regulations of the 
Department of the Treasury. 

EFFECTIVE DATE: October 28,1998. 

FOR FURTHER INFORMATION CONTACT: 
Matthew Green, Office of Financial 
Institutions Policy, Department of the 
Treasury, (202) 622-2157. 
SUPPLEMENTARY INFORMATION: The Board 
was established as the “Oversight 
Board,”’ by section 21A(a)(1) of the 
Federal Home Loan Bank Act (12 U.S.C. 
1441a(a)(1)), as added by the Financial 
Institutions Reform, Recovery, and 
Enforcement Act of 1989 (““FIRREA”). 
The Board was renamed the “Thrift 
Depositor Protection Oversight Board” 
by the Resolution Trust Corporation 
Refinancing, Restructuring, and 
Improvement Act of 1991 (Pub. L. 102- 
233, sec. 302(a), 105 Stat. 1761, 1767). 

The Board’s principal duty was to 
oversee the Resolution Trust 
Corporation (“RTC”), which also was 
established by FIRREA. The principal 
duty of the RTC was to manage and 
resolve failing and failed thrift 
institutions. The Board was also 
responsible for the general oversight of 
the Refcorp, which was established by 
FIRREA to fund the operations of RTC. 
To fund the RTC, Refcorp issued debt 
obligations, which will remain 
outstanding until they mature. Although 
the RTC was abolished on December 31, 
1995, the Board has continued to carry- 
out its other responsibilities, including 
those with respect to Refcorp. 

To carry out its duties an 
responsibilities, the Board promulgated 
general regulations relating to the 
Freedom of Information Act, the Privacy 
Act, employee responsibilities and 
conduct, and contractors. These rules 
are found at 12 CFR Chapter XV, 
Subchapter A. The Board also 
promulgated rules relating to Refcorp 
and its debt obligations. These rules are 
found at 12 CFR Chapter XV, 
Subchapter B. 

Because Refcorp will continue to exist 
until its debt obligations are retired 
section 14 of Public Law 105-215 
transferred to the Secretary of the 
Treasury, effective October 28, 1998, the 
Board’s authority and duties with 
respect to Refcorp (see sections 
21A(a)(6)(1) and 21B of the Federal 
Home Loan Bank Act). Because Public 
Law 105-216 did not transfer to the 
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Secretary the Board’s general 
rulemaking authority, the Board is now 
repealing its regulations that do not 
relate to Refcorp. 


Because this rule relates to agency 
management and personnel, and 
because it repeals regulations that will 
serve no purpose after the Board is 
abolished, notice and public procedure 
are not required pursuant to 5 U.S.C. 
553(a)(2). for these reasons, good cause | 
is found to dispense with a delayed 
effective date pursuant to 5 U.S.C. 
553(d)(3). Because no notice of 
proposed rulemaking is required, the 
provisions of the Regulatory Flexibility 
Act (5 U.S.C. 601) do not apply. This 
tule is not a significant regulatory action 
for purposes of Executive Order 12866. 


List of Subjects 
12 CFR Part 1502 


Confidential business information, 
Freedom of information. 


12 CFR Part 1503 
Privacy. 
12 CFR Part 1505 


Conflict of interests. 
12 CFR Part 1506. 


Conflict of interests, Government 
contracts, Reporting and recordkeeping 
requirements. 


12 CFR Part 1507 


Government contracts, Minority 
businesses, Women. 


For the reasons set forth in the 
preamble and pursuant to 12 U.S.C. 
1441a and section 14 of Public Law No. 
105-216, 12 CFR Chapter XV is 
amended as follows: 


1. Revise the chapter heading to read 
as follows: Chapter XV—Department of 
the Treasury. 


PARTS 1502, 1503, 1505, 1506 AND 
1507 [REVISED AND RESERVED] 


2. Remove and reserve subchapter A 
and parts 1502, 1503, 1505, 1506 and 
1507. 

John D. Hawke, Jr., 

Acting Chairman, Thrift Depositor Protection 
Oversight Board and Under Secretary of the 
Treasury. 


[FR Doc. 98-28681 Filed 10-26-98; 8:45 am] 
BILLING CODE 4810-25-M 


FEDERAL RESERVE SYSTEM 
12 CFR Parts 220 and 224 
[Regulations T and X ] 


Securities Credit Transactions; List of 
Marginable OTC Stocks; List of 
Foreign Margin Stocks 


‘AGENCY: Board of Governors of the 


Federal Reserve System. 


ACTION: Final rule; determination of 
applicability of regulations. 


SUMMARY: The List of Marginable OTC 
Stocks (OTC List) is composed of stocks 
traded over-the-counter (OTC) in the 
United States that qualify as margin 
securities under Regulation T, Credit by 
Brokers and Dealers. The List of Foreign 
Margin Stocks (Foreign List) is 
composed of certain foreign equity 
securities that qualify as margin 
securities under Regulation T. The OTC 
List and the Foreign List have been 
published four times a year by the 
Board, and the Foreign List will 
continue to be published four times a 
year by the Board. The OTC List will be 
discontinued after January 1, 1999. This 
document sets forth additions to and 
deletions from the previous OTC List 
and deletions from the Foreign List. 
EFFECTIVE DATE: November 9, 1998. 

FOR FURTHER INFORMATION CONTACT: 
Peggy Wolffrum, Securities Regulation 
Analyst, Division of Banking 
Supervision and Regulation, (202) 452— 
2837, Board of Governors of the Federal 
Reserve System, Washington, D.C. 
20551. For the hearing impaired only, 
contact Diane Jenkins, 
Telecommunications Device for the Deaf 
(TDD) at (202) 452-3544. 
SUPPLEMENTARY INFORMATION: Listed 
below are the deletions from and 
additions to the Board’s OTC List, 
which was last published on July 27, 
1998 (63 FR 40012), and became 
effective August 10, 1998. A copy of the 
complete OTC List is available from the 
Federal Reserve Banks. 

The OTC List includes those stocks 
traded over-the-counter in the United 
States that qualify as OTC margin stock 
under Regulation T (12 CFR Part 220) by 
meeting the requirements of section 
220.11(a) and (b). This determination 
also affects the applicability of 
Regulation X (12 CFR Part 224). These 
stocks have the degree of national 
investor interest, the depth and breadth 
of market, and the availability of 
information respecting the stock and its 
issuer to warrant regulation in the same 
fashion as exchange-traded securities. 
The OTC List also includes any OTC 
stock designated for trading in the 


national market system (NMS security) 
under rules approved by the Securities 
and Exchange Commission (SEC). 
Additional OTC stocks may be 
designated as NMS securities before the 
expiration of the OTC List on January 1, 
1999. They will become automatically 
marginable upon the effective date of 
their NMS designation. The names of 
these stocks are available at the SEC and 
at the National Association of Securities 
Dealers, Inc. 

Pursuant to amendments recently 
adopted by the Board (see, 63 FR 2805, 
January 16, 1998), the definition of OTC 
margin stock in section 220.2 and the 
eligibility criteria for these stocks in 
section 220.11i(a) and (b} will be 
removed from Regulation T on January 
1, 1999, and broker-dealers wili be 
permitted to extend margin credit 
against all equity securities listed in the 
Nasidaq Stock Market. This last edition 
of the OTC List will expire on January 
1, 1999. 

Also listed below are the deletions 
from the Foreign List, which was last 
published on July 27, 1998 (63 FR 
40012), and became effective August 10, 
1998. There are no additions to the 
Foreign List. A copy of the complete 
Foreign List is available from the 
Federal Reserve Banks. 

The Foreign List is composted of 
foreign equity securities that qualify as 
foreign margin stock under Regulation T 
by meeting the requirements of section 
220.11(c) and (d). This determination 
also affects the applicability of 
Regulation X. Additional foreign 
securities qualify as margin securities if 
they are deemed to have a “ready 
market” under SEC Rule 15c3—1 (17 
CFR. 240.15c3—1) or a “no-action” 
position issued thereunder. 


Public Comment and Deferred Effective 
Date 


The requirements of 5 U.S.C. 553 with 
respect to notice and public 
participation were not followed in 
connection with the issuance of this 
amendment due to the objective 
character of the criteria for inclusion 
and continued inclusion on the Lists 
specified in § 220.11{a), (b), (c) and (d). 
No additional useful information would 
be gained by public participation. The 
full requirements of 5 U.S.C. 553 with 
respect to deferred effective date have 
not been followed in connection with 
the issuance of this amendment because 
the Board finds that it is in the public 
interest to facilitate investment and 
credit decisions based in whole or in 
part upon the composition of these Lists 
as soon as possible. The Board has 
responded to a request by the public 
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and allowed approximately a two-week 
delay before the Lists are effective. 


List of Subjects 
12 CFR Part 220 


Banks, Banking, Brokers, Credit, 
Margin, Margin requirements, 
Investments, National Market System 
(NMS Security), Reporting and 
recordkeeping requirements, Securities. 


12 CFR Part 224 


Banks, Banking, Borrowers, Credit, 
Margin, Margin requirements, Reporting 
and recordkeeping requirements, 
Securities. 

Accordingly, pursuant to the 
authority of sections 7 and 23 of the 
Securities Exchange Act of 1934, as 
amended (15 U.S.C. 78g and 78w), and 
in accordance with 12 CFR 220.2 and 
220.11, there is set forth below a listing 
of deletions from and additions to the 
OTC List and deletions from the Foreign 
List. 


Deletions From the List of Marginable 
OTC Stocks 


Stocks Removed for Failing Continued Listing 
Requirements 


ABC DISPENSING TECHNOLOGIES, INC. 
$.01 par common 

ACCOM, INC. 
$.001 par common 

AMEDISYS, INC. 
$.001 par common 

AMERICAN CLAIMS EVALUATION, INC. 
$.01 par common 

APPLIANCE RECYCLING CENTERS OF 

AMERICA, INC. 

No par common 

BONTEX, INC. 
$.10 par common 

BPI PACKAGING TECHNOLOGIES, INC. 
$.01 par common 

BROTHERS GOURMET COFFEES INC. 
$.0001 par common 

BUILDING ONE SERVICES CORPORATION 
$.001 par common 

CARVER CORPORATION 
$.01 par common 

CASMYN CORPORATION 
$.04 par common 

CATALYST SEMICONDUCTOR, INC. 
No par common 

COFFEE PEOPLE, INC. 
No par common 

CREATIVE BAKERIES, INC. 
$.001 par common 

CROWN BOOKS CORPORATION 
$.01 par common 

CSI COMPUTER SPECIALISTS, INC. 
Class A, $.001 par common 

CYCLO PSS CORPORATION 
$.001 par common 

DAKOTAH, INCORPORATED 
$.01 par common 

DSI TOYS, INC. 
$.01 par common 

DYNAGEN, INC. 
$.01 par common 

EASTWIND GROUP, INC. 


$.10 par common 
ELECTRO-SENSORS, INC. 
$.10 par common 
ELECTRONIC TELE-COMMUNICATIONS, 
INC. 
Class A, $.01 par common 
ELECTROSCOPE, INC. 
No par common 
ELRON ELECTRONIC INDUSTRIES, LTD. 
Warrants (expire 09-01-1998) 
EQUUS GAMING COMPANY L.P. 
Class A, units representing beneficial 
ownership 
ERLY INDUSTRIES, INC. 
$1.00 par common 
EZCONY INTERAMERICA INC. 
No par common 
FIRST CITY FINANCIAL CORPORATION 
$.01 par special B preferred 
FLORIDA GAMING CORPORATION 
$.10 par common 
FPA MEDICAL MANAGEMENT, INC. 
$.001 par common 
GATEFIELD CORPORATION 
$.10 par common 
GLOBAL TELECOMMUNICATIONS 
SOLUTIONS, INC. 
$.01 par common 
GOLDEN BEAR GOLF, INC. 
Class A, $.01 par common 
GRANDETEL TECHNOLOGIES, INC. 
No par common 
GRANITE BROADCASTING CORPORATION 
$.01 par cumulative convertible 
exchangeable preferred 
GREAT LAKES AVIATION, LTD. 
$.01 par common 
GT BICYCLES, INC. 
$.001 par common 
HARVEST RESTAURANT GROUP, INC. 
$.01 par common 
HAYES CORPORATION 
$.01 par common 
IATROS HEALTH NETWORK, INC. 
$.001 par common 
INSILCO HOLDING COMPANY 
$.001 par common 
JPE, INC. 
No par common 
LIFE MEDICAL SCIENCES, INC. 
$.001 par common 
NATIONAL HOME CENTERS, INC. 
$.01 par common 
NORLAND MEDICAL SYSTEMS, INC. 
$.0005 par common 
NVIEW CORPORATION 
No par common 
PACIFICARE HEALTH SYSTEMS, INC. 
Series A, $1.00 par cumulative convertible 
preferred 
PAGES, INC. 
No par common 
PCA INTERNATIONAL, INC. 
$.20 par common 
PERSONNEL MANAGEMENT INC. 
No par common 
PHOENIX GOLD INTERNATIONAL, INC. 
No par common 
PREMIS CORPORATION 
$.01 common 
ROSS TECHNOLOGY, INC. 
$.01 par common 
RPM, INC. 
Liquid yield option notes due 2012 
SEER TECHNOLOGIES, INC. 


$.01 par common 
SEILER POLLUTION CONTROL SYSTEMS, 
INC. 
$.0001 par common 
SHOWSCAN ENTERTAINMENT INC. 
$.001 par common 
SOFTQUAD INTERNATIONAL, INC. 
No par common 
SONICS & MATERIALS, INC. 
Warrants (expire 02-27-2001) 
SONICS & MATERIALS, INC. 
$.03 par common 
SOUTHWEST BANCORP, INC. (Oklahoma) 
Series A, redeemable, cumulative preferred 
STEVEN MADDEN, LTD. 
Class B, warrants (expire 12-10-1998) 
STUART ENTERTAINMENT INC. 
$.01 par common 
TCI PACIFIC COMMUNICATIONS, INC. 
Class A, senior cumulative exchangeable 
preferred 
TELEPANEL SYSTEMS INC. 
No par common 
THINKING TOOLS, INC. 
$.001 par common 
TRAMFORD INTERNATIONAL, LTD. 
$.01 par common 
TRICORD SYSTEMS, INC. 
$.01 par common 
UROMED CORPORATION 
No par common 
VERSATILITY INC. 
$.01 par common 
VOXEL 
No par common 
WASHINGTON MUTUAL, INC. 
Series E, no par non-cumulative perpetual 
preferred 
WEST COAST ENTERTAINMENT 
CORPORATION 
$.01 par common 
WOODROAST SYSTEMS, INC. 
$.005 par common 


Stocks Removed for Listing on a National 
Securities Exchange or Being Involved in an 
Acquisition 
AFFILIATED COMMUNITY BANCORP 
$.01 par common 
ALLIED LIFE FINANCIAL CORPORATION 
No par common 
AMBANC CORPORATION 
$10.00 par common 
AMBASSADOR BANK OF THE 
COMMONWEALTH 
$4.00 par common 
AMCOL INTERNATIONAL CORPORATION 
$1.00 par common 
AMERICAN MATERIALS & TECHNOLOGIES 
CORP. 
$.01 par common 
ARAKIS ENERGY CORPORATION 
No par common 
ARCH PETROLEUM, INC. 
$.01 par common 
ATL PRODUCTS, INC. 
Class A, $.0001 par common 
ATL ULTRASOUND, INC. 
$.01 par common 
ATRIA COMMUNITIES, INC. 
$.10 par common 
AWARD SOFTWARE INTERNATIONAL, 
INC. 
No par common 
BACON USA, INC. 
$.01 par common 
BELL SPORTS CORP. 
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$.01 par common 
BENCHMARQ MICROELECTRONICS, INC. 
$.001 par common 
BERTUCCTI’S INC. 
$.005 par common 
BIOMATRIX, INC. 
$.0001 par common 
BRODERBUND SOFTWARE, INC. 
$.01 par common 
BUTTREY FOOD AND DRUG STORES 
COMPANY 
$.01 par common 
CARNEGIE BANCORP (New Jersey) 
No par common 
CEANIC CORPORATION 
No par common 
CLAREMONT TECHNOLOGY GROUP, 
No par common 
COHERENT COMMUNICATIONS SYSTEMS 
CORPORATION 
$.01 par common 
COMMUNITY FINANCIAL HOLDING 
CORPORATION 
$5.00 par common 
CORPORATEFAMILY SOLUTIONS, INC. 
No par common 
CYBERMEDIA, INC. 
$.01 par common 
DAWSON PRODUCTION SERVICES, INC. 
$.01 par common 
DECRANE AIRCRAFT HOLDINGS, INC. 
$.01 par common 
DEEPTECH INTERNATIONAL INC. 
$.01 par common 
DIME FINANCIAL CORP. 
$1.00 par common 
DR. SOLOMON’S GROUP, PLC 
American Depositary Receipts 
DSC COMMUNICATIONS CORP. 
$.01 par common 
ESSEX COUNTY GAS COMPANY 
$2.50 par common 
FED ONE BANCORP, INC. 
$.10 par common 
FIRST COLORADO BANCORP, INC. 
$1.00 par common 
FIRST COMMERCIAL CORPORATION 
$3.00 par common 
FIRST HOME BANCORP, INC. (New Jersey) 
$1.00 par common 
FTP SOFTWARE INC. 
$.01 par common 
GARTNER GROUP, INC. 
Class A, $.001 par common 
GNI GROUP, INC. 
$.01 par common 
GOODMARK FOODS, INC. 
$.01 par common 
GROUP I SOFTWARE, INC. 
$.01 par common 
HAVERTY FURNITURE COMPANIES, INC. 
$1.00 par common 


Class A, $1.00 par common 

HEARST-ARGYLE TELEVISION, INC. 
Class A, $.01 par common 

HFNC FINANCIAL CORPORATION 
$.01 par common 

HYPERION SOFTWARE CORPORATION 
$.01 par common 

IBS FINANCIAL CORPORATION 
$.01 par common 

INCONTROL, INC. 
$.01 par common 

INNOSERVE TECHNOLOGIES, INC. 
$.01 par common 

INNOVA CORPORATION 


No par common. 
INNOVATIVE TECH SYSTEMS, INC. 
$.001 par common 
INTERSOLYV, INC. 
$.01 common 
IQ SOFTWARE CORPORATION 
$.00033 par common 
IWL COMMUNICATIONS INCORPORATED 
$.01 par common 
KATZ DIGITAL TECHNOLOGIES, INC. 
$.001 par common 
LIBERTY TECHNOLOGIES, INC. 
$.01 par common 
LONG ISLAND BANCORP, INC. (New York) 
$.01 par common 
LUKENS MEDICAL CORPORATION 
Class A, $.01 par common 
MARINE DRILLING CO. 
$.01 par common 
MARINER HEALTH GROUP, INC. 
$.01 par common 
MARYLAND FEDERAL BANCORP, INC. 
$.01 par common 
MAY & SPEH, INC. 
$.01 par common 
MCI COMMUNICATIONS CORPORATION 
$.10 par common 
MEDCATH INCORPORATED 
$.01 par common 
MEDICIS PHARMACEUTICAL 
CORPORATION 
Class A, $.001 par common 
MICROPROSE, INC. 
$.001 par common 
MID-AM, INC. (Ohio) 
$5.00 par common 
MOLECULAR DYNAMICS, INC. 
$.01 par common 
MOUNTBATTEN, INC. 
$.001 par common 
NATIONAL SURGERY CENTERS, INC. 
$.01 par common 
NCI BUILDING SYSTEMS, INC. 
$.01 par common 
NETVANTAGE, INC. 
Class A, $.001 par common 
NEUREX CORPORATION 
$.01 par common 
NIMBUS CD INTERNATIONAL, INC. 
$.01 par common 
PENEDERM INC. 
No par common 
PENN-AMERICA GROUP, INC. 
$.01 par common 
PETE’S BREWING COMPANY 
No par common 
PETROCORP INCORPORATED 
$.01 common 
PHYSIO-CONTROL INTERNATIONAL 
CORPORATION 
$.01 par common 
PLENUM PUBLISHING CORPORATION 
$.10 par common 
PMT SERVICES, INC. 
$.01 par common 
POLLO TROPICAL, INC. 
$.01 par common 
POSITRON FIBER SYSTEMS 
CORPORATION 
No par common 
PROGRESSIVE BANK, INC. (New York) 
$1.00 par common 
PST VANS, INC. 


$.001 par common 
REGENT BANCSHARES CORP. 
(Pennsylvania) 
$.10 par common 
RENT-WAY, INC. 
No par common 
REPUBLIC ENGINEERED STEELS, INC. 
$.01 par common 
RESOURCE BANKSHARES CORPORATION 
(California) 
$3.00 par common 
SLE CORPORATION 
$.01 par common 
SOMERSET SAVINGS BANK 
(Massachusetts) 
$1.00 par common 
SUMITOMO BANK OF CALIFORNIA, THE 
$5.00 par common 
SUMMIT HOLDING SOUTHEAST, INC. 
$.01 par common 
TAPPAN ZEE FINANCIAL, INC. 
$.01 par common 
TELEMUNDO GROUP, INC. 
Warrants (expire 12-29-1999) 


Series A, $.01 par common 
TELEPORT COMMUNICATIONS GROUP, 
INC. 
Class A, $.01 par common 
THERAGENICS CORPORATION 
$.01 par common 
TIMBER LODGE STEAKHOUSE, INC. 
$1.00 par common 
TRANS FINANCIAL INC. 
No par common 
TRIANGLE PACIFIC CORPORATION 
$.01 par common 
TRIO-TECH INTERNATIONAL 
No par common 
UNITED DENTAL CARE, INC. 
$.10 par common 
UNITED FEDERAL SAVINGS BANK (North 
Carolina) 
$.01 par common 
UNIVERSAL INTERNATIONAL, INC. 
$.05 par common 
UPPER PENINSULA ENERGY 
CORPORATION 
No par common 
US SERVIS, INC. 
$.01 common 
VIKING OFFICE PRODUCTS, INC. 
No par common 
VIRUS RESEARCH INSTITUTE, INC. 
$.01 par common 
WANDEL & GOLTERMANN 
TECHNOLOGIES INC. 
$.01 par common 
XCELLENET, INC. 
$.01 par common 
ZAG INDUSTRIES LIMITED 
Ordinary shares (NIS .01) 


Additions to The List of Marginable OTC 
Stocks 


24/7 MEDIA, INC. 
$.01 par common 

ACTUATE SOFTWARE CORPORATION 
$.001 par common 

ADMIRALTY BANCORP, INC. 
Class B, common stock 

ADVANCED AERODYNAMICS & 

STRUCTURES, INC. 

Units 

ADVANCED TECHNICAL PRODUCTS, INC. 
$.25 par common 

AMERICAN PACIFIC BANCORP 
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Class B, common stock 
ARISTOTLE CORPORATION, THE 
$.001 par comon 
ATLANTIC GULF COMMUNITIES 
CORPORATION 
Series B, 20% preferred stock 
BANKFIRST CORPORATION 
$2.50 par common 
BINDVIEW DEVELOPMENT CORPORATION 
No par common 
BIPER S.A. DE C.V. 
American Depositary Shares 
BROADCAST.COM, INC. 
$.01 par common 
BWC FINANCIAL CORPORATION 
No par common 
CAPROCK COMMUNICATIONS 
CORPORATION 
$.01 par common 
CARRIER ACCESS CORPORATION 
$.001 par common 
CBES BANCORP, INC. 
$.01 par common 
CD WAREHOUSE, INC. 
$.01 par common 
CFS BANCORP, INC. 
$.01 par common 
CLARK/BARDES HOLDINGS, INC. 
$.01 par common 
CNY FINANCIAL CORPORATION 
$.01 par common 
COHESION TECHNOLOGIES, INC. 
$.001 par common 
COMMONWEALTH TELEPHONE 
ENTERPRISES, INC. 
Rights (expire 10-23-1998) 
CORECOMM LIMITED 
$.01 par common 
COST-U-LESS, INC. 
$.001 par common 
CREDITRUST CORPORATION 
$13.00 par common 
CROWN CASTLE INTERNATIONAL 
CORPORATION 
$.01 common 
CRUSADER HOLDING CORPORATION 
$.01 par common 
CYBERIAN OUTPOST, INC. 
$.01 par common 
DEARBORN BANCORP, INC. 
No par common 
DECORA INDUSTRIES, INC. 
$.01 common 
DELPHI INTERNATIONAL, LTD. 
$.01 common 
DIGITAL RIVER, INC. 
$.01 par common 
DSET CORPORATION 
No par common 
EBAY INC. 
$.001 par common 
ECHELON CORPORATION 
$.01 par common 
ECLIPSYS CORPORATION 
$.01 par common 
ELECTRONICS BOUTIQUE HOLDINGS 
CORPORATION 
$.01 par common 
ENTRUST TECHNOLOGEES, INC. 
$.01 par common 
EUFAULA BANCCORP, INC. 
$1.00 par common 
EXCO RESOURCES, INC. 
$.01 par common 
FCNB CAPITAL TRUST 
No par trust preferred 
FIRST BUSEY CORPORATION 


Class A, no par common 
FLORIDA BANKS, INC. 
$.01 par common 
FUNDTECH, LTD. 
Ordinary shares 
GEOCITIES 
$.001 par common 
GIGA INFORMATION GROUP, INC. 
$.001 par common 
GLOBAL CROSSING, LTD. 
9—e% senior notes due 2008 
GOLDEN STATE VINTNERS, INC. 
Class B, $.01 par common 
GRAND UNION COMPANY, THE 
$.01 par common 
HERITAGE COMMERCE CORPORATION 
No par common 
HOMETOWN AUTO RETAILERS, INC. 
Class A, $.001 par common 
ICO GLOBAL COMMUNICATIONS 
(HOLDINGS) LIMITED 
$.01 par common 
IDG BOOKS WORLDWIDE, INC. 
$.001 par common 
INDEPENDENT ENERGY HOLDINGS PLC 
American Depositary Shares (NIS 1) 
INTERACTIVE MAGIC, INC. 
$.10 par common 
INTERCORP EXCELLE, INC. 
No par common 
INTERVEST BANCSHARES CORPORATION 
Class A, common shares 
IXOS SOFTWARE AKTIENGESELLSCHAFT 
American Depositary Shares 
JEWETT-CAMERON TRADING COMPANY, 
LTD. 


No par common 

KASPER A.S.L., LTD. 
$.01 par common 

LANDAIR CORPORATION 
$.01 par common 

LEAP WIRELESS INTERNATIONAL, INC. 
$.0001 par common 

MAXTOR CORPORATION 
$.01 par common 

MDC COMMUNICATIONS CORPORATION 
Class A, subordinate voting shares 

MERRILL MERCHANTS BANCSHARES, 

INC. 

$1.00 par common 

NATROL, INC. 
$.01 par common 

NORTHEAST OPTIC NETWORK, INC. 
$.01 par common 

PATHFINDER BANCORP, INC. 
$.10 par common 

PENWEST PHARMACEUTICALS COMPANY 
$.001 par common 

PILOT NETWORK SERVICES, INC. 
$.001 par common 

PRICE ENTERPRISES, INC. 
Class A, $.0001 par preferred 

PSB BANCORP, INC. 
$.01 par common 

R & G FINANCIAL CORPORATION 
Series A, 7.40% noncumulative monthly 

income preferred stock 

RAILWORKS CORPORATION 
$.01 par common 

REPUBLIC BANCORP, INC. 
Class A, no par common 

SEQUENT COMPUTER SYSTEMS, INC. 
$.01 common 

SIEBERT FINANCIAL CORPORATION 
$.01 par common 

SMED INTERNATIONAL, INC. 


No par common 
SOFTWORKS, INC. 
$.001 par common 
SOUND FEDERAL BANCROP 
$.10 par common 
SUNRISE TECHNOLOGIES 
INTERNATIONAL, INC. 
$.001 par common 
SYNTROLEUM CORPORATION 
$.01 par common 
TARAGON REALTY INVESTORS, INC. 
$.01 par common 
TELEBANC FINANCIAL CORPORATION 
$.01 par common 
Series A, 9% beneficial unsecured 
securities 
TERAYON COMMUNICATION SYSTEMS 
$.001 par common 
THISTLE GROUP HOLDINGS 
$.01 par common 
TOWNE SERVICES, INC. 
No par common 
TWEETER HOME ENTERTAINMENT 
GROUP, INC. 
No par common 
UNITY BANCORP, INC. 
No par common 
WEST ESSEX BANCORP, INC. 
$.01 par common 
WINTRUST FINANCIAL CORPORATION 
Cumulative trust preferred 
WRP CORPORATION 
$.01 par common 


Deletions from the Foreign Margin Stock List 


Tokyo 
FURUKAWA CO., LTD. 

¥ 50 par common 
MEIDENSHA CORPORATION 

¥ 50 par common 
NOF CORPORATION 

¥ 50 par common 

By order of the Board of Governors of the 
Federal Reserve System, acting by its Director 
of the Division of Banking Supervision and 
Regulation pursuant to delegated authority 
(12 CFR 265.7(£)(10)), October 21, 1998. 
Jennifer J. Johnson, 
Secretary of the Board. 
[FR Doc. 98-28657 Filed 10-26-98; 8:45 am] 
BILLING CODE 6210-01-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. 98-NM-245-AD; Amendment 
39-10858; AD 98-22-10] 


RIN 2120-AA64 


Airworthiness Directives; Boeing 
Model 737 Series Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Final rule; request for 
comments. 


SUMMARY: This amendment supersedes 
an existing airworthiness directive (AD), 
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applicable to certain Boeing Model 737 
series airplanes, that currently requires 
repetitive inspections for cracking of the 
aft frame and frame support structure of 
the forward service doorway, and repair, 
if necessary. This amendment reduces 
the compliance time for performing the 
initial inspection, and reduces the 
repetitive inspection intervals. This 
amendment also adds repetitive 
inspections for cracking of the aft frame 
web of the forward service doorway, 
and follow-on corrective actions, if 
necessary. This amendment also 
provides for an optional terminating 
action for the repetitive inspection 
requirements of this AD. This 
amendment is prompted by reports 
indicating that the repetitive inspections 
required by the existing AD may not 
detect cracking of the aft frame and 
frame support structure of the forward 
service doorway in a timely manner. 
The actions specified in this AD are 
intended to prevent fatigue cracking of 
the aft frame and frame support 
structure of the forward service 
doorway, which could result in loss of 
the door, and consequent rapid 
decompression of the fuselage. 

DATES: Effective November 12, 1998. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of November 
12, 1998. 

Comments for inclusion in the Rules 
Docket must be received on or before 
December 28, 1998. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-114, 
Attention: Rules Docket No. 38-NM— 
245—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 

The service information referenced in 
this AD may be obtained from Boeing 
Commercial Airplane Group, P.O. Box 
3707, Seattle, Washington 98124-2207. 
This information may be examined at 
the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., 
Renton, Washington; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC 
FOR FURTHER INFORMATION CONTACT: Rick 
Kawaguchi, Aerospace Engineer, 
Airframe Branch, ANM-1208S, FAA, 
Transport Airplane Directorate, Seattle 
Aircraft Certification Office, 1601 Lind 
Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 227-1153; 
fax (425) 227-1181. 

SUPPLEMENTARY INFORMATION: On 
January 11, 1988, the FAA issued AD 
88-03-03, amendment 39-5832 (53 FR 
1609, January 21, 1988), applicable to 


certain Boeing Model 737 series 
airplanes, to require repetitive 
inspections for cracking of the aft frame 
and frame support structure of the 
forward service doorway, and repair, if 
necessary. That action was prompted by 
several reports of cracks of the doorstop 
support structure for the doorstops on 
the aft frame. The actions required by 
that AD are intended to prevent such 
cracking, which could result in loss of 
pressurization. 


Actions Since Issuance of Previous Rule 


Since the issuance of that AD, the 
FAA has received reports indicating that 
cracked door frames and severed 
intercostals of the frame support 
structure have been found on several 
Boeing Model 737 series airplanes. 

One operator reported two airplanes 
with two severed intercostals on each 
airplane. The severed intercostals were 
detected during a repetitive inspection 
of both airplanes that was performed in 
accordance with AD 88-03-03 at 
approximately 24,000 total landings. 
The same operator also reported another 
airplane with one severed intercostal 
and two additional airplanes with 
cracked frames. The severed intercostais 
were attributed to severe fatigue 
cracking. The initial inspection on each 
affected airplane was performed at 
approximately 18,000 total landings, 
and no cracking was detected during the 
initial inspections. 

ndings indicate that fatigue 
cracking could develop on the affected 
airplanes at a lower number of landings 
than the initial inspection threshold of 
25,000 total landings that is mandated 
by the existing AD, and that such fatigue 
cracking could grow from undetectable 
to severe in fewer landings than the 
repetitive inspection interval of 9,000 
landings that is mandated by the 
existing AD. 

Fatigue cracking of the aft frame and 
frame support structure of the forward 
service doorway, if not detected and 
corrected in a timely manner, could 
result in loss of the door, and 
consequent rapid decompression of the 
fuselage. 


Explanation of Relevant Service 
Information 


The FAA has reviewed and approved 
Boeing Service Bulletin 737—53A1108, 
Revision 5, dated October 26, 1989. That 
service bulletin describes procedures for 
a close visual inspection to detect 
cracking of the aft frame web of the 
forward service doorway around the 
doorstop fittings, an internal visual 
inspection to detect cracking of the 
intercostals and stringers of the frame 
support structure, and repair of any 


cracking that is detected. That service 
bulletin also describes a preventive 
modification that can be accomplished 
on any uncracked intercostals. 


Explanation of Requirements of Rule 


Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of this same 
type design, this AD supersedes AD 88- 
03-03 to continue to require repetitive 
internal visual inspections for cracking 
of the frame support structure of the 
forward service doorway, and repair, if 
necessary. This AD also requires 
repetitive close visual inspections for 
cracking of the aft frame web of the 
forward service doorway, and follow-on 
corrective actions, if necessary. This AD 
also provides for an optional 
terminating action for the repetitive 
inspection requirements of this AD. The 
actions are required to be accomplished 
in accordance with the service bulletin 
described previously, except as 
discussed below. 


Differences Between Service Bulletin 
and This AD 

Operators should note that, although 
the service bulletin describes 
procedures for a close visual inspection 
of the aft frame web of the forward 
service doorway around the doorstop 
fittings, this AD does not permit that 
inspection to be accomplished in lieu of 
the internal visual inspection. The FAA 
has determined that, because cracki 
in the frame may be masked by the 
doorstop fittings, the close visual 
inspection is not an adequate indicator 
of the condition of the intercostals and 
stringers of the frame support structure. 
Therefore, if any cracking is found, this 
AD requires removal of the doorstop 
fittings and a detailed visual inspection 
to detect further nn te of the frame, 
prior to the repair of an 

Operators shoul Boe that, 
although the service bulletin 
recommends accomplishing the initial 
inspection prior to the accumulation of 
25,000 total flight cycles (landings) or 
within the next 4,500 flight cycles (after 
receipt of the service bulletin), 
whichever occurs later, the FAA has 
determined that such a threshold does 
not address the identified unsafe 
condition in a timely manner. In 
addition, the FAA has determined that 
the repetitive inspection interval of 
9,000 landings, as specified in the 
service bulletin, does not address the 
identified unsafe condition in a timely 
manner. The FAA's determination is 
based upon the case of two airplanes, 
described previously, on which no 
cracking was detected during internal 
visual! inspections of the intercostals at 
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18,000 total landings; but, during 
repetitive inspections conducted at 
approximately 24,000 total landings, 
two severed intercostals were found. 
This evidence reveals that cracking may 
appear earlier than 25,000 total landings 
and grow from being undetectable to 
severe in fewer than 6,000 flight cycles. 
In light of these factors, the FAA finds 

a compliance time of 18,000 total 
landings (or within 700 landings or 90 
days after the effective date of this AD, 
whichever occurs later) for initiating the 
required inspections, and a repetitive 
interval of 4,500 landings, is warranted, 
in that those times represent an 
appropriate interval of time allowable 
for affected airplanes to continue to 
operate without compromising safety. 

Operators also should note that, 
although the service bulletin specifies 
Boeing 737 Structural Repair Manual 
Items (SRM) 51—40-2 and 51—40-3 as 
optional sources of service information 
for repairing cracked intercostals, this 
AD requires that all future repairs of 
cracked intercostals be accomplished in 
accordance with Figure 3 of the service 
bulletin. The FAA has determined that 
SRM’s 51-40—2 and 51—40-3 may not 
provide an acceptable source of service 
information for repair of the 
intercostals. 

Additionally, although the service 
bulletin specifies that SRM 53-10—4 is 
an appropriate source of service 
information for repairing cracked 
frames, and that SRM 53—10-3 is an 
appropriate source of service 
information for repairing cracked 
stringers, this AD requires that all future 
repairs of cracked frames or stringers be 
accomplished in accordance with a 
method approved by the FAA. The FAA 
has determined that SRM’s 53-10—4 and 
53—10-3 may not provide structurally 
acceptable methods of repair for frames 
and stringers. 

Operators should note that, although 
the service bulletin specifies that the 
manufacturer may be contacted for 
disposition of certain repair conditions, 
this proposal would require the repair of 
those conditions to be accomplished in 
accordance with a method approved by 
the FAA. 


Explanation of Revision to 
Applicability 

AD 88-03-03 applies to certain 
Boeing Model 737 series airplanes, as 
listed in Boeing Service Bulletin 737- 
53A1108, Revision 2, dated August 13, 
1987. This AD is applicable to certain 
Boeing Model 737 series airplanes, as 
listed in Boeing Service Bulletin 737- 
53A1108, Revision 5, dated October 26, 
1989. Revision 5 of the service bulletin 
updates the effectivity listing of the 


service bulletin only to reflect current 
airplane ownership but adds no new 
airplanes. 


Other Relevant Rulemaking 


The FAA previously has issued AD 
90-06-02, amendment 39-6489 (55 FR 
8372, March 7, 1990), applicable to 
certain Boeing Model 737 series 
airplanes. That AD requires 
accomplishment of certain structural 
modifications, which constitutes 
terminating action for the repetitive 
inspection requirements of this AD. 


Determination of Rule’s Effective Date 


Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
opportunity for prior public comment 
hereon are impracticable, and that good 
cause exists for making this amendment 
effective in less than 30 days. 


Comments Invited 


Although this action is in the form of 
a final rule that involves requirements 
affecting flight safety and, thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
invited on this rule. Interested persons 
are invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications shall identify the 
Rules Docket number and be submitted 
in triplicate to the address specified 
under the caption ADDRESSES. All 
communications received on or before 
the closing date for comments will be 
considered, and this rule may be 
amended in light of the comments 
received. Factual information that 
supports the commenter’s ideas and 
suggestions is extremely helpful in 
evaluating the effectiveness of the AD 
action and determining whether 
additional rulemaking action would be 
needed. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this AD 
will be filed in the Rules Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this rule must 
submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 98—NM-—245—AD.” The 


postcard will be date stamped and 
returned to the commenter. 


Regulatory Impact 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
that must be issued immediately to 
correct an unsafe condition in aircraft, 
and that it is not a “‘significant 
regulatory action”’ under Executive 
Order 12866. It has been determined 
further that this action involves an 
emergency regulation under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket. A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 
Air transportation, Aircraft, Aviation 


safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
removing amendment 39-5832 (53 FR 
1609, January 21, 1988), and by adding 
a new airworthiness directive (AD), 
amendment 39—10858, to read as 
follows: 


98-22-10 BOEING: Amendment 39-10858. 
Docket 98-NM-245—AD. Supersedes AD 
88-03-03, amendment 39-5832. 

Applicability: Model 737 series airplanes, 

as listed in Boeing Service Bulletin 737— 
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53A1108, Revision 5, dated October 26, 1989; 
certificated in any category. 


Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (f)(1) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 3 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent fatigue cracking of the aft frame 
and frame support structure of the forward 
service doorway, which could resuit in loss 
of the door, and consequent rapid 
decompression of the fuselage, accomplish 
the following: 


Restatement of the Requirements of AD 88- 
03-03 


(a) Prior to the accumulation of 25,000 total 
landings or within 4,500 landings after 
February 28, 1988 (the effective date of AD 
88-03-03, amendment 39-5832), whichever 
occurs later, perform an internal visual 
inspection for cracking in the intercostals 
and stringers, which support the doorstop 
fittings of the aft frame of the service 
doorway, in accordance with Boeing Service 
Bulletin 737-53A1108, Revision 1, dated 
March 12, 1987; Revision 2, dated August 13, 
1987; Revision 3, dated March 3, 1988; 
Revision 4, dated November 17, 1988; or 
Revision 5, dated October 26, 1989. 

(1) If no cracking is found during any 
inspection performed in accordance with 
paragraph (a) of this AD, repeat the 
inspection thereafter at intervals not to 
exceed 9,000 landings, until the inspection 
required by paragraph (b) of this AD is 
accomplished. 

(2) If any cracking is found during any 
inspection performed in accordance with 
paragraph (a) of this AD, prior to further 
flight, repair in accordance with the service 
bulletin. Thereafter, repeat the inspection at 
intervals not to exceed 9,000 landings, until 
the inspection required by paragraph (b) of 
this AD is accomplished. 


New Requirements of This AD 


(b) Perform a close visual inspection for 
cracking of the aft frame web and an internal 
visual inspection for cracking of the 
intercostals and stringers of the frame 
support structure of the forward service 
doorway, in accordance with Boeing Service 
Bulletin 737-53A1108, Revision 1, dated 
March 12, 1987; Revision 2, dated August 13, 
1987; Revision 3, dated March 3, 1988; 
Revision 4, dated November 17, 1988; or 
Revision 5, dated October 26, 1989; at the 
latest of the times specified in paragraphs 


(b)(1), (b)(2), (b)(3), and (b)(4) of this AD. 
Accomplishment of these inspections 
constitutes terminating action for the 
repetitive inspection requirements of 
paragraphs (a)(1) and (a)(2) of this AD. 

(1} Prior to the accumulation of 18,000 
total landings. 

(2) If an internal visual inspection was 
performed in accordance with paragraph (b) 
of AD 88-03-03: Within 4,500 landings after 
the last inspection performed in accordance 
with paragraph (b) of AD 88-03-03. 

(3) Within 700 landings after the effective 
date of this AD. 

(4) Within 90 days after the effective date 
of this AD. 

(c) If no cracking of the aft frame web, 
intercostals, or stringers is detected during 
any inspection required by paragraph (b) of 
this AD, repeat the inspection thereafter at 
intervals not to exceed 4,500 landings, until 
the actions specified by paragraph (e) of this 
AD are accomplished. 

(d) If any cracking of the aft frame web, 
intercostals, or stringers is detected during 
any inspection required by paragraph (b) of 
this AD, prior to further flight, remove the six 
doorstop fittings, and perform a detailed 
visual inspection to detect further cracking of 
the frame web. Prior to further flight, repair 
any cracked intercostal in accordance with 
Figure 3 of Boeing Service Bulletin 737— 
53A1108, Revision 1, dated March 12, 1987; 
Revision 2, dated August 13, 1987; Revision 
3, dated March 3, 1988; Revision 4, dated 
November 17, 1988; or Revision 5, dated 
October 26, 1989. Prior to further flight, 
repair any cracked frame web or stringer in 
accordance with a method approved by the 
Manager, Seattle Aircraft Certification Office 
(ACO), FAA, Transport Airplane Directorate; 
or in accordance with data meeting the type 
certification basis of the airplane approved 
by a Boeing Company Designated 
Engineering Representative who has been 
authorized by the Manager, Seattle ACO, to 
make such findings. Thereafter, repeat the 
inspection specified in paragraph (b) of this 
AD at intervals not to exceed 4,500 landings, 
until the actions specified by paragraph (e) of 
this AD are accomplished. 

(e) Repair of all intercostals in accordance 
with Figure 3 of Boeing Service Bulletin 737- 
53A1108, Revision 1, dated March 12, 1987; 
Revision 2, dated August 13, 1987; Revision 
3, dated March 3, 1988; Revision 4, dated 
November 17, 1988; or Revision 5, dated 
October 26, 1989; or modification of all 
intercostals accomplished in accordance with 
the requirements of AD 90-06-02, 
amendment 39-6489; constitutes terminating 
action for the repetitive inspection 
requirements of this AD. 

(f)(1) An alternative method of compliance 
or adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Seattle 
ACO. Operators shall submit their requests 
through an appropriate FAA Principal 
Maintenance Inspector, who may add 
comments and then send it to the Manager, 
Seattle ACO. 

(f}(2) Alternative methods of compliance 


pertaining to inspection methods, approved 


previously in accordance with AD 88-03-03, 
amendment 39-5832, are not considered to 
be approved as alternative methods of 
compliance with this AD. 

(f\(3) Alternative methods of compliance 
pertaining to repairs or modifications, 
approved previously in accordance with AD 
88-03-03, amendment 39-5832, are 
considered to be approved as alternative 
methods of compliance with this AD. 


Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Seattle ACO. 

(g) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

(h) The internal visual inspection for 
cracking in the intercostals and stringers, 
close visual inspection for cracking of the aft 
frarne web, and repair of intercostals, if 
necessary, shall be done in accordance with 
Boeing Service Bulletin 737-53A1108, 
Revision 1, dated March 12, 1987; Boeing 
Service Bulletin 737-53A1108, Revision 2, 
dated August 13, 1987; Boeing Service 
Bulletin 737-53A1108, Revision 3, dated 
March 3, 1988; Boeing Service Bulletin 737- 
53A1108, Revision 4, dated November 17, 
1988; or Boeing Service Bulletin 737- 
53A1108, Revision 5. dated October 26, 1989. 
Boeing Service Bulletin 737-53A1108, 
Revision 3, dated March 3, 1988, contains the 
following list of effective pages: 


Date shown on 
page 


March 3, 1988. 


15-21, 23-27 August 13, 1987. 


This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from Boeing Commercial Airplane Group, 
P.O. Box 3707, Seattle, Washington 98124— 
2207. Copies may be inspected at the FAA, 
Transport Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington: or at the 
Office of the Federal Register, 800 North 
Capitol Street, NW., suite 700, Washington, 
DC. 


(i) This amendment becomes effective 
on. November 12, 1998. 

Issued in Renton, Washington, on October 
19, 1998. 
Darrell M. Pederson, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 


{FR Doc. 98—28540 Filed 10-26-98; 8:45 am] 
BILLING CODE 4910-13-P 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. 98-NM-305-AD; Amendment 
39-10854; AD 98-22-07] 


RIN 2120-AA64 


Airworthiness Directives; Dornier 
Model 328-100 Series Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Final rule; request for 
comments. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD) that is 
applicable to all Dornier Model 328-100 
series airplanes. This action requires 
revising the Airplane Flight Manual to 
provide the flightcrew with additional 
information regarding procedures to 
ensure complete pressurization of the 
hydraulic lines for the flaps. This 
amendment is prompted by issuance of 
mandatory continuing airworthiness 
information by a foreign civil 
airworthiness authority. The actions 
specified in this AD are intended to 
prevent an uncommanded retraction of 
the flaps during takeoff, which could 
result in an aborted takeoff and 
consequent potential for runway 
overrun. 

DATES: Effective November 12, 1998. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of November 
12, 1998. 

Comments for inclusion in the Rules 
Docket must be received on or before 
November 27, 1998. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-114, 
Attention: Rules Docket No. 98-NM-— 
305—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 

The service information referenced in 
this AD may be obtained from Fairchild 
Dornier, Dornier Luftfahrt GmbH, P.O. 
Box 1103, D-82230 Wessling, Germany. 
This information may be examined at 
the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., 
Renton, Washington; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Norman B. Martenson, Manager, 
International Branch, ANM-116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 227-2110; 
fax (425) 227-1149. 


SUPPLEMENTARY INFORMATION: The 
Luftfahrt-Bundesamt (LBA), which is 
the airworthiness authority for 
Germany, recently notified the FAA that 
an unsafe condition may exist on all 
Dornier Model 328-100 series airplanes. 
The LBA advises that, during takeoff of 
a flight test airplane, an uncommanded 
retraction of the flaps occurred, which 
resulted in an aborted takeoff. 
Investigation revealed that the flaps can 
inadvertently move downward due to 
gravity while the airplane is on the 
ground. This movement creates a 
vacuum in the flap actuator expansion 
chamber. The existence of such a 
vacuum can cause an uncommanded 
retraction of the flaps during takeoff 
with a corresponding “takeoff config”’ 
warning to the flightcrew. This 
condition, if not corrected, could result 
in an aborted takeoff and consequent 
potential for runway overrun. 


_ Explanation of Relevant Service 


Information 


The manufacturer has issued Dornier 
328 All Operators Telefax (AOT) AOT- 
328-27-016, dated July 31, 1998. The 
AOT describes procedures for revising 
the Normal and Abnormal Procedures 
Sections of the Airplane Flight Manual 
(AFM) to provide the flightcrew with 
additional information for resetting the 
flap system to ensure complete 
pressurization of the hydraulic lines for 
the flaps. The LBA classified this AOT 
as mandatory and issued German 
airworthiness directive 1998-359, dated 
September 10, 1998, in order to assure 
the continued airworthiness of these 
airplanes in Germany. 


FAA’s Conclusions 


This airplane model is manufactured 
in Germany and is type certificated for 
operation in the United States under the 
provisions of § 21.29 of the Federal 
Aviation Regulations (14 CFR 21.29) 
and the applicable bilateral 
airworthiness agreement. Pursuant to 
this bilateral airworthiness agreement, 
the LBA has kept the FAA informed of 
the situation described above. The FAA 
has examined the findings of the LBA, 
reviewed all available information, and 
determined that AD action is necessary 
for products of this type design that are 
certificated for operation in the United 
States. 


Explanation of Requirements of Rule 
Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, this AD is being issued to 
prevent an uncommanded retraction of 
the flaps during takeoff, which could 


result in an aborted takeoff and 
consequent potential for runway 
overrun. This AD requires revising the 
Normal Procedures and Abnormal 
Procedures Sections of the FAA- 
approved Dornier 328 AFM to provide 
the flightcrew with additional 
information regarding procedures to 
ensure complete pressurization of the 
hydraulic lines for the flaps. 


Interim Action 


This is considered to be interim 
action. The manufacturer has advised 
that it currently is developing a 
hardware modification that will 
positively address the unsafe condition 
addressed by this AD. Once this 
modification is developed, approved, 
and available, the FAA may consider 
additional rulemaking. 


Determination of Rule’s Effective Date 


Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
opportunity for prior public comment 
hereon are impracticable, and that good 
cause exists for making this amendment 
effective in less than 30 days. 


Comments Invited 


Although this action is in the form of 
a final rule that involves requirements 
affecting flight safety and, thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
invited on this rule. Interested persons 
are invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications shall identify the 
Rules Docket number and be submitted 
in triplicate to the address specified 
under the caption ADDRESSES. All 
communications received on or before 
the closing date for comments will be 
considered, and this rule may be 
amended in light of the comments 
received. Factual information that 
supports the commenter’s ideas and 
suggestions is extremely helpful in 
evaluating the effectiveness of the AD 
action and determining whether 
additional rulemaking action would be 
needed. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this AD 
will be filed in the Rules Docket. 
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Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this rule must 
submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 98-NM-305-AD.” The 
postcard will be date stamped and 
returned to the commenter. 


Regulatory Impact 


The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
that must be issued immediately to 
correct an unsafe condition in aircraft, 
and that it is not a “significant 
regulatory action” under Executive 
Order 12866. It has been determined 
further that this action involves an 
emergency regulation under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket. A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

98-22-07 Dornier Luftfahrt GMBH: 
Amendment 39—-10854. Docket 98-NM-— 
305-AD. 

Applicability: All Model 328-100 series 
airplanes, certificated in any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent an uncommanded retraction of 
the flaps during takeoff, which could result 
in an aborted takeoff and consequent 
potential for runway overrun, accomplish the 
following: 

(a) Within 14 days after the effective date 
of this AD, accomplish the requirements of 


- paragraphs (a)(1) and (a)(2) of this AD. 


(1) Revise the Normal Procedures Section 
of the Dornier 328 FAA-approved Airplane 
Flight Manual (AFM) to include the 
information specified in pages 6 and 7 of 
Dornier 328 All Operators Telefax (AOT) 
AOT-328—27-016, dated July 31, 1998. This 
may be accomplished by inserting a copy of 
pages 6 and 7 of the AOT into the AFM. 

(2) Revise the Abnormal Procedures 
Section of the Dornier 328 FAA-approved 
AFM to include the information specified in 
page 4 of Dornier 328 AOT-328--27-016, 
dated July 31, 1998. This may be 
accomplished by inserting a copy of page 4 
of the AOT into the AFM. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
International Branch, ANM—116, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Operations 
Inspector, who may add comments and then 
send it to the Manager, International Branch, 
ANM-116. 

Note 1: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the International Branch, 
ANM-116. 

(c) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

(d) The actions shall be done in accordance 
with Dornier 328 All Operators Telefax 
(AOT) AOT-328-27-016, dated July 31, 
1998. This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from Fairchild Dornier, Dornier Luftfahrt 
GmbH, P.O. Box 1103, D-82230 Wessling, 
Germany. Copies may be inspected at the 
FAA, Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington; or at 
the Office of the Federal Register, 800 North 
Capitol Street, NW., suite 700, Washington, 
DC 


Note 2: The subject of this AD is addressed 
in German airworthiness directive 1998-359, 
dated September 10, 1998. 


(e) This amendment becomes effective on 
November 12, 1998. 


Issued in Renton, Washington, on October 
19, 1998. 


Darrell M. Pederson, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 


[FR Doc. 98-28539 Filed 10-26-98; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Parts 556 and 558 


New Animal Drugs for Use in Animal 
Feeds; Chiortetracycline 


AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a supplemental new animal 
drug application (NADA) filed by Roche 
Vitamins, Inc. The supplemental NADA 
provides for use of a chlortetracycline 
(CTC) Type A medicated article in Type 
C medicated feeds for chickens 
producing eggs for human consumption, 
a tolerance for residues in eggs, and an 
acceptable daily intake (ADI) for total 
tetracycline residues in humans. 
EFFECTIVE DATE: October 27, 1998. 

FOR FURTHER INFORMATION CONTACT: 
Dianne T. McRae, Center for Veterinary 
Medicine (HFV—102), Food and Drug 
Administration, 7500 Standish PI., 
Rockville, MD 20855, 301-827-0212. 
SUPPLEMENTARY INFORMATION: Roche 
Vitamins, Inc., 45 Waterview Blvd., 
Parsippany, NJ 07054-1298, filed 
supplemental NADA 48-761 that 
provides for use of Aureomycin® (50, 
90, and 100 grams per pound CTC) Type 
A medicated article in Type C 
medicated feeds for chickens laying eggs 
for human consumption. The 
supplemental NADA is approved as of 
July 31, 1998, and the regulations are 
arnended in 21 CFR 558.128(d)(1) to 
reflect the approval. The basis of 
approval is discussed in the freedom of 
information summary. 

In approving the use of 
chlortetracycline Type C medicated 
feeds for chickens laying eggs for human 
consumption, a tolerance is established 
for chlortetracycline residues in eggs. At 
this time, FDA is also establishing the 
ADI for total tetracycline residues (the 
total drug residues from 
chlortetracycline, oxytetracycline, and 
tetracycline, that can safely be 
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consumed each day by humans). The 
regulations in 21 CFR 556.150, 556.500, 
and 556.720 are amended to establish a 
tetracycline ADI, and in § 556.150 to 
provide for a tolerance for 
chlortetracycline residues in eggs. 


In accordance with the freedom of 
information provisions of 21 CFR part 
20 and 514.11(e)(2)(ii), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852, between 9 
a.m. and 4 p.m., Monday through 
Friday. 

Under 21 U.S.C. 360b(c)(2)(F)(iii), this 
supplemental NADA for food-producing 
animals qualifies for 3 years of 
marketing exclusivity beginning July 31, 
1998, because the supplement contains 
substantial evidence of the effectiveness 
of the drug involved, studies of animal 
safety or, in the case of food-producing 
animals, human food safety studies 
(other than bioequivalence or residue 
studies) required for approval of the 
supplement and conducted or 
sponsored by the applicant. The 3 years 
marketing exclusivity is limited to use 
of this drug in the feed of chickens 
producing eggs for human consumption. 

The agency has determined under 21 
CFR 25.33(a)(3) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 


List of Subjects 
21 CFR Part 556 

Animal drugs, Foods. 
21 CFR Part 558 

Animal drugs, Animal feeds. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 


CFR parts 556 and 558 are amended as 
follows: 


PART 556—TOLERANCES FOR 
RESIDUES OF NEW ANIMAL DRUGS 
IN FOOD 


1. The authority citation for 21 CFR 
part 556 continues to read as follows: 


Authority: 21 U.S.C. 342, 360b, 371. 


2. Section 556.150 is amended by 
revising paragraph (b) to read as follows: 
§ 556.150 Chliortetracycline. 

(a ze 

(b) Tolerances. (1) Tolerances are 
established for the sum of tetracycline 
residues in tissues of beef cattle, 
nonlactating dairy cows, calves, swine, 
sheep, chickens, turkeys, and ducks, of 
2 parts per million (ppm) in muscle, 6 
ppm in liver, and 12 ppm in fat and 
kidney. 

(2) A tolerance is established for 
residues of chlortetracycline in eggs of 
0.4 ppm. 

3. ion 556.500 is revised to read 
as follows: 


§ 556.500 Oxytetracycline. 
(a) Acceptable daily intake (ADI). The 
ADI for total tetracycline residues 


(chlortetracycline, oxytetracycline, and 
tetracycline) is 25 micrograms per 
kilogram of body weight per day. 

(b) Tolerances. Tolerances are 
established for the sum of tetracycline 
residues in tissues of beef cattle, beef 
calves, nonlactating dairy cattle, dairy 
calves, swine, sheep, chickens, turkeys, 
catfish, lobsters, and salmonids, of 2 
parts per million (ppm) in muscle, 6 
ppm in liver, and 12 ppm in fat and 
kidney. 

4. Section 556.720 is revised to read 
as follows: 


§ 556.720 Tetracycline. 

(a) Acceptable daily intake (ADI). The 
ADI for total tetracycline residues 
(chlortetracycline, oxytetracycline, and 
tetracycline) is 25 micrograms per 
kilogram of body weight per day. 

(b) Tolerances. Tolerances are 
established for the sum of tetracycline 
residues in tissues of calves, swine, 
sheep, chickens, and turkeys, of 2 parts 

er million (ppm) in muscle, 6 ppm in 
iver, and 12 ppm in fat and kidney. 


PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 


5. The authority citation for 21 CFR 
part 558 continues to read as follows: 


Authority: 21 U.S.C. 360b, 371. 


6. Section 558.128 is amended in 
paragraph (d)(1) in the table by revising 
entries (i) through (viii) to read as 
follows: 


§ 558.128 Chliortetracyci 


* * * * * 


(d)(1) * * * 


Chiortetracycline amount 


Indications for use 


(i) 10 to 50 g/t 


(ii) 20 to 50 gt 


1. Chickens; increased 
rate of weight gain and 
improved feed effi- 
ciency. 


2. Growing turkeys; in- 
creased rate of weight 
gain and improved feed 
efficiency. 

3. Growing swine; in- 
creased rate of weight 
gain and improved feed 
efficiency. 

Growing sheep; increased 

rate of weight gain and 

improved feed effi- 
ciency. 


Do not feed to turkeys pro- 
ducing eggs for human 053389, 063238 


000069, 017519, 046573, 
053389. 


000069, 017519, 046573, 


| 
producing eggs for 
human consumption. 
Do. 
000069, 046573, 053389, 
063238. 
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Chiortetracycline amount 


Indications for use 


Sponsor 


(iii) 50 to 100 g/t 


(iv) 100 to 200 g/t 


(v) 200 g/t 


(vi) 200 to 400 g/t 


Swine; reducing the inci- 
dence of cervical lymph- 
adenitis (jow! ab- 
scesses) caused by 
Group E. Streptococci 
susceptible to chiortetra- 
cycline. 

Chickens; control of infec- 


Turkeys; control of infec- 
tious synovitis caused 
by M. synoviae suscep- 
tible to chlortetracycline. 

1. Chickens; control of 
chronic respiratory dis- 
ease (CRD) and air sac 


caused by Pasteurella 
multocida to 


2. Feed continuously for 7 
to 14 d; do not feed to 


Feed continuously for 7 to 
14 d; do not feed to tur- 


to 14 d; do not feed to 
chickens producing eggs 
for human consumption. 

Feed in complete ration to 
provide from 8 to 28 mil- 
ligrams per pound of 
body weight per day de- 
pending upon age and 
severity of disease, for 
not more than 21 d. Do 
not feed to ducks pro- 
ducing eggs for human 
consumpiiion. 

Feed continuously for 7 to 
14 d; do not feed to tur- 
keys producing eggs for 
human consumption. 


1. Feed for 5 d; withdraw 
24 h prior to slaughter. 


2. Feed for 5 d; do not 
feed to chickens produc- 
ing eggs for human con- 


000069, 017519, 046573, 
053389 


000069, 017519, 046573, 
053389. 


000069, 017519, 046573, 
053389, 063238. 


000069, 017579, 046573, 
053389. 


000069, 017519, 046573, 
053389, 063238. 


000069, 017519, 046573, 
053389. 


sumption; withdraw 24 h 
prior to slaughter. 


HOU Caused to 14d. 
by Mycoplasma 
synoviae susceptible to 
chlortetracycline. 
chickens producing eggs 
for human: consumption. 
human consumption. 
PS 1. Feed continuously for 7 | 063238. 
to 14d. 
gallisepticum and E. coli 
susceptible to chiortetra- : 
cycline. 
2. Ducks; control and 063238. 
treatment of fowi cholera 
hexamitiasis caused by 
Hexamita meleagrides 
susceptible to chlortetra- 
cycline. 
2. Turkey poults not over 4 Do. 
weeks of age; reduction 
of mortality due to para- 
typhoid caused by Sai- 
moneila typhimurium 
susceptible to chiortetra- 2 
cycline. 
3. Breeding swine; control | Feed contiriuously for not | Do. 
of leptospirosis (reduc- more than 14 d. 
ing the incidence of 
abortion and shedding 
of leptospirae) caused 
by Leptospira pomona 
susceptible to chiortetra- 
cycline. 
(viii) 500 g/t Chickens; reduction of po 063238. 
mortality due to E. coli 
infections susceptible to 
chiortetracycline. 
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Dated: October 19, 1998. 
Margaret Ann Miller, 
Acting Director, Office of New Animal Drug 
Evaluation, Center for Veterinary Medicine. 
[FR Doc. 98—28635 Filed 10-26-98; 8:45 am] 


BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 558 


New Animal Drugs for Use in Animal 
Feeds; Narasin and Nicarbazin With 
Lincomycin 


AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a new animal drug 
application (NADA) filed by Elanco 
Animal Health, Division of Eli Lilly and 
Co. The NADA provides for combining 
approved narasin, nicarbazin, and 
lincomycin Type A medicated articles 
to make combination drug Type C 
medicated broiler chicken feeds for 
prevention of certain forms of 
coccidiosis and for increased rate of 
weight gain and improved feed 
efficiency. 

EFFECTIVE DATE: October 27, 1998. 

FOR FURTHER INFORMATION CONTACT: 
Charles J. Andres, Center for Veterinary 
Medicine (HF V-128), Food and Drug 
Administration, 7500 Standish PI1., 
Rockville, MD 20855, 301-594-1600. 
SUPPLEMENTARY INFORMATION: Elanco 
Animal Health, a Division of Eli Lilly 
and Co., Lilly Corporate Center, 
Indianapolis, IN 46285, filed NADA 
140-947 that provides for combining 
approved narasin, nicarbazin, and 
lincomycin Type A medicated articles 


to make combination drug Type C 
medicated broiler chicken feeds 
containing 27 to 45 grams per ton (g/t) 
narasin, 27 to 45 g/t nicarbazin, and 2 
to 4 g/t lincomycin. The Type C 
medicated broiler chicken feed is used 
for the prevention of coccidiosis caused 
by Eimeria tenella, E. necatrix, E. 
acervulina, E. maxima, E. brunetti, and 
E. mivati, and for increased rate of 
weight gain and improved feed 
efficiency. The NADA is approved as of 
September 3, 1998, and the regulations 
are amended in 21 CFR 558.325, 
558.363, and 558.366 to reflect the 
approval. 

In accordance with the freedom of 
information provisions of 21 CFR part 
20 and 514.11(e)(2){ii), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852, between 9 
a.m. and 4 p.m., Monday through 
Friday. 

This approval is for use of approved 
Type A medicated articles to make 
combination drug Type C medicated 
feeds. One ingredient, nicarbazone, is a 
Category II drug as defined in 21 CFR 
558.3(b)(1)(ii). As provided in 21 CFR 
558.4(b), an approved form FDA 1900 is 
required for making a Type B or C 
medicated feed as in this application. 
Under section 512(m) of the Federal 
Food, Drug, and Cosmetic Act (the act) 
(21 U.S.C. 360b(m)), as amended by the 
Animal Drug Availability Act of 1996 
(Pub. L. 104-250), medicated feed 
applications have been replaced by a 
requirement for manufacture in a 
licensed feed mill. Therefore, use of 
narasin, nicarbazin, and lincomycin 
Type A medicated articles to make Type 
C medicated feeds as provided in NADA 
140-947 requires a licensed feed mill. 

The agency has determined under 21 
CFR 25.33(a)(2) that this action is of a 
type that does not individually or 


cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

List of Subjects in 21 CFR Part 558 


Animal drugs, Animal feeds. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under the 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 558 is amended as follows: 


PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 


1. The authority citation for 21 CFR 
part 558 continues to read as follows: 


Authority: 21 U.S.C. 360b, 371. 


2. Section 558.325 is amended by 
revising paragraph (c)(3)(xii) to read as 
follows: 

§ 558.325 Lincomycin. 
* * * * * 

(c) * * * 

(3) * * * 

(xii) Nicarbazin with or without 
narasin as in § 558.366. 

* * * * 

3. Section 558.363 is amended by 
revising paragraph (d)(2) to read as 
follows: 


§ 558.363 Narasin. 


(d) 
(2) Narasin may also be used for 


broilers in combination with: 

(i) Nicarbazin with lincomycin as in 
§ 558.366. 

(ii) [Reserved] 

4. Section 558.366 is amended in the 
table in paragraph (c) by revising the 
entry for “‘27 to 45’’to read as follows: 


§ 558.366 Nicarbazin. 


* * * * * 


(c) * * * 


4 
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Nicarbazin in Combination in grams 
ton Indications for use Limitations Sponsor 
27 to 45 Narasin 27 to 45 Broiler chickens; prevention of coc- | Sec. 558.363(d)(1)(iii) 000986 
cidiosis caused by Eimeria 
tenella, E. necatrix, E. acervulina, 
E. maxima, E. bruneiti, E. mivati. 
Narasin 27 to 45 and Linco- | Broiler chickens; prevention of coc- | Feed continuously as sole ration. 000986 
mycin 2 to 4 cidiosis caused by Eimeria Withdraw 5 days before slaughter. 
tenella, E. necatrix, E. acervulina, Do not allow turkeys, horses, or 
E. maxima, E. brunetti, E. mivati, other equines access to formuia- 
for increased rate of weight gain tions containing narasin. Ingestion 
and improved feed efficiency. of narasin by these species has 


been fatal. Do not feed to laying 
hens. Do not allow rabbits, ham- 
sters, guinea pigs, horses, or 
ruminants access to feeds con- 
taining lincomycin. Ingestion by 
these species may result in se- 
vere gastrointestinal effects. 
Narasin and nicarbazin as pro- 
vided by 000986, lincomycin by 
000009. 


Dated: October 5, 1998. 
Stephen F. Sundlof, 
Director, Center for Veterinary Medicine. 
[FR Doc. 98-28634 Filed 10—26—98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF THE INTERIOR 
Minerals Management Service 

30 CFR Part 203 

RIN 1010-AC13 


Royalty Relief for Producing Leases 
and Certain Existing Leases in Deep 
Water 


AGENCY: Minerals Management Service 
(MMS), Interior. 


ACTION: Correcting amendments. 


SUMMARY: This document contains 
corrections to the final regulations 
which were published in the Federal 
Register of Friday, January 16, 1998 (63 
FR 2605-2626), and also in 30 CFR Part 
203, Revised as of July 1, 1998. The 
corrections noted here are in the portion 
of these regulations related to the 
Royalty Relief for End-of-Life Leases. 
EFFECTIVE DATE: November 1, 1998. 

FOR FURTHER INFORMATION CONTACT: 
Marshall Rose, Chief, Economics 
Division, (703) 787-1538. 
SUPPLEMENTARY INFORMATION: 


Background 


The final regulations that are the 
subject of these corrections affect 
persons requesting reduction of oil and 


gas royalty under § 1337(a)(3)(A) of the 
United States Code. 


Need for Correction 


As published, the final regulations 
omit logical implications of the 
simplified relief approval process. The 
corrections make explicit when you 
should apply for royalty relief and the 
action we may take if we determine that 
you have not applied properly. The 
corrections also clarify which costs we 
consider allowable in the end-of-life 
circumstance. 


List of Subjects in 30 CFR Part 203 


Continental shelf, Government 
contracts, Indians-lands, Minerals 
royalties, Oil and gas exploration, 
Public lands-mineral resources, 
Sulphur. 


Accordingly, 30 CFR Part 203 is 
corrected by making the following 
correcting technical amendments: 


PART 203—RELIEF OR REDUCTION 
ROYALTY RATES 


1. The authority citation for Part 203 
continues to read as follows: 


Authority: 25 U.S.C. 396 et seq.; 25 U.S.C. 
396a et seq.; 25 U.S.C. 2101 et seq.; 30 U.S.C. 
181 et seq.; 30 U.S.C. 351 et seq.; 30 U.S.C. 
1001 et seq.; 30 U.S.C. 1701 et seq.; 31 U.S.C. 
9701 et seq.; 43 U.S.C. 1301 et seq.; 43 U.S.C. 
1331 et seq.; and 43 U.S.C. 1801 et seq. 


Subpart B—[{Corrected] 


2. Subpart B is corrected by revising 
the word “OLS” in the Subpart heading 
to read “OCS”. 


3. Section 203.50 is corrected by 
adcling two sentences at the end of 
paragraph (a) to read as follows: 


§ 203.50 Who may apply for end-of-life 
royalty relief? 


(a)* * * These 12 months should 
reflect the basic operation you intend to 
-use until your resources are depleted. If 
you changed your operation 
significantly (e.g., begin re-injecting 
rather than recovering gas) during the 
qualifying months, or if you do so while 
we are processing your application, we 
may defer action on your application 
until you revise it to show the new 
circumstances. 
* = * * 


§ 203.84 [Corrected] 

4. In § 203.84, paragraph (b) is 
corrected by revising the citation “30 
CFR 220.013(a), (b), and (d) through (k)” 
to read “30 CFR 220.013”. 

5. Section 203.84 is corrected by 


revising paragraphs (b)(7) and (c) to read 
as follows: 


§ 203.84 Whatis in a net revenue and relief 
justification report? 


* * * * * 

(b) 

(7) Costs associated with existing 
obligations (e.g., royalty overrides or 
other forms of payment for acquiring the 
lease, depreciation on previously 
acquired equipment or facilities). 

(c) We may, in reviewing and 
evaluating your application, disallow 
costs when you have not shown they are 
necessary to operate the lease, or if they 
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are inconsistent with end-of-life 
operations. 

Dated: October 19, 1998. 
John V. Mirabella, 
Acting Chief, Engineering and Operations 
Division. 
[FR Doc. 98—28677 Filed 10-26-98; 8:45 am] 
BILLING CODE 4310-MR-P 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 117 

[CGD08-98-061] 

RIN 2115-AE47 

Drawbridge Operating Regulation; Gulf 


Intracoastal Waterway, Algiers 
Alternate Route, Louisianas 


AGENCY: Coast Guard, DOT. 
ACTION: Temporary rule. 


SUMMARY: The commander, Eighth Coast 
Guard District is temporarily changing 
the regulation governing the operation 
of the State Route 23 vertical lift span 
drawbridge across the Gulf Intracoastal 
Waterway (Algiers Alternate Route), 
mile 3.8, at Belle Chasse, Louisiana. 
This temporary rule is issued to 
facilitate movement of vehicular traffic 
for the New Orleans Open House 1998 . 
Air Show, to be held at the U.S. Naval 
Air Station, Joint Reserve Base at Belle 
Chasse, Louisiana. 

DATES: This temporary rule is effective 
from 4 p.m. on October 31, 1998 until 

7 p.m. on November 1, 1998. 
ADDRESSES: Unless otherwise indicated, 
documents referred to in this notice are 
available for inspection or copying at 
the office of the Eighth Coast Guard 
District, Bridge Administration Branch, 
Hale Boggs Federal Building, room 
1313, 501 Magazine Street, New 
Orleans, Louisiana 70130-3396 between 
7 a.m. and 4 p.m., Monday through 
Friday, except Federal holidays. The 
Bridge Administration Branch of the 
Eighth Coast Guard District maintains 
the public docket for this rulemaking. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Phil Johnson, Bridge Administration 
Branch, Commander (ob), Eighth Coast 
Guard District, 501 Magazine Street, 
New Orleans, Louisiana, 70130-3396, 
telephone number 504-589-2965. 
SUPPLEMENTARY INFORMATION: 


Discussion of Temporary Rule 


The State Route 23 vertical lift span 
drawbridge across the Gulf Intracoastal 
Waterway (Algiers Alternate Route), 
mile 3.8, at Belle Chasse, Louisiana has 


a vertical clearance of 40 feet above 
mean high water in the closed-to- 
navigation position and 100 feet above 
mean high water in the open-to- 
navigation position. Navigation on the 
waterway consists primarily of tugs 
with tows, commercial fishing vessels, 
and occasional recreational craft. 

The Louisiana Department of 
Transportation and Development has 
requested a temporary rule changing the 
operation of the State Route 23 vertical 
lift span drawbridge. The rule is needed 
to accommodate the additional volume 
of vehicular traffic that the New Orleans 
Open House Air Show is expected to 
generate. Between 150,000 and 200,000 
members of the public are expected to 
attend the New Orleans Open House Air 
Show on each day. The temporary rule 
will allow for the expeditious dispersal 
of the heavy volume of vehicular traffic 
expected to depart the U.S. Naval Air 
Station, Joint Reserve Base following the 
event. 

The Coast Guard was not notified in 
time to issue a notice of temporary 
rulemaking. For this reason, good cause 
exists to make this temporary rule 
effective in less than 30 days after 
publication. 


Regulatory Evaluation 


This temporary rule is not a 
significant regulatory action under 
section 3(f) of Executive Order 12866 
and does not require an assessment of 
potential cost and benefits under section 
6(a)(3) of that order. It has not been 
reviewed by the Office of Management 
and Budget under that order. It is not 
significant under the regulatory policies 
and procedures of the Department of 
Transportation (DOT) (44 FR 11040; 
February 26, 1979). 

The Coast Guard expects the 
economic impact of this temporary rule 
to be so minimal that a full Regulatory 
Evaluation under paragraph 10(e) of the 
regulatory policies and procedures of 
DOT is unnecessary. This is because the 
number of vessels impaired during the 
closed-to-navigation periods is minimal. 
all commercial vessels still have ample 
opportunity to transit this waterway 
before and after the two-hour and 45- 
minute closure on October 31 and the 
three-hour closure on November 1, 
1998. Additionally, a practical alternate 
route of approximately seven additional 
miles is available via the Harvey Canal 
and the Mississippi River. 


Small Entities 

Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.), the Coast Guard 
must consider whether this temporary 


rule will have a significant economic 
impact on a substantial number of small 


entities. “Small entities” may include 
small businesses, not-for-profit 
organizations that are independently 
owned and operated and are not 
dominant in their fields and 
governmental jurisdictions with 
populations of less than 50,000. 

he temporary rule considers the 
needs of local commercial fishing - 
vessels, as the study of vessels passing 
the bridge included such commercial 
vessels. These local commercial fishing 
vessels will only be inconvenienced for 
two hours and 45 minutes on a Saturday 
and three hours on a Sunday on a one- 
time basis. Also, there is a practical 
alternate route of approximately seven 
additional miles via the Harvey Canal 
and Mississippi River. Thus, the 
economic impact is expected to be 
minimal. There is no indication that 
other waterway users would suffer any 
type of economic hardship if they are 
precluded from transiting the waterway 
during the hours that the draw is 
scheduled to remain in the closed-to- 
navigation position. Therefore, the Coast 
Guard certifies under 5 U.S.C. 605(b) 
that this temporary rule will not have a 
significant economic impact on a 
substantial number of small entities. 


Collection of Information 


This temporary rule does not provide 
for a collection-of-information 
requirement under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.). 

Federalism 


The Coast Guard has analyzed this 
temporary rule under the principles and 
criteria contained in Executive Order 
12612 and has determined that this 
temporary rule does not have sufficient 
implications for federalism to warrant 
the preparation of a Federalism 
Assessment. The authority to regulate 
the permits of bridges over the navigable 
waters of the U.S. belongs to the Coast 
Guard by Federal statutes. 


Environment 


The Coast Guard considered the 
environmental impact of this temporary 
rule and concluded that under Figure 2— 
1, paragraph 32(e) of Commandant 
Instruction M16475.1C, this temporary 
Tule is categorically excluded from 
further environmental documentation. 
A “Categorical Exclusion 
Determination” is available in the 
docket for inspection or copying where 
indicated under ADDRESSES. 


List of Subjects in 33 CFR Part 117 
Bridges. 
For the reasons set out in the 
preamble, the Coast Guard is amending 
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Part 117 of Title 33, Code of Federal 
Regulations, as follows: 


PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 


1. The authority citation for part 117 
continues to read as follows: 


Authority: 33 U.S.C. 499; 49 CFR 1.46; 33 
CFR 1.05—1(g); section 117.255 also issued 
under the authority of Pub. L. 102-587, 106 
Stat. 5039. 


2. Effective from 4 p.m. on October 
31, 1998 through 7 p.m. on November 
1, 1998 § 117.451 is amended by 
suspending paragraph (b) and adding a 
new paragraph (f). 


§ 117.451 Gulf Intracoastal Waterway. 
* * * * * 

(f) The draw of SR 23 bridge, Algiers 
Alternate Route, mile 3.8 at Belle 
Chasse, shall open on signal; except that 
from 4 p.m. until 6:45 p.m. on Saturday, 
October 31, 1998 and from 4 p.m. until 
7 p.m. on Sunday, November 1, 1998, 
the draw need not open for the passage 
of vessels. 


Dated: October 14, 1998. 
Paul J. Pluta, 


Rear Admiral, U.S. Coast Guard, Commander, 
Eighth Coast Guard District. 


{FR Doc. 98—28754 Filed 10-26-98; 8:45 am] 
BILLING CODE 4910-15-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 763 
[OPPTS-62155A; FRL-6038-1] 


Asbestos-Containing Materials in 
Schools; Final Decision on State 
Request for Waiver From 
Requirements 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of final decision on 
requested waiver. 


SUMMARY: EPA is issuing a final decision 
which approves the request of the 
Commonwealth of Massachusetts for a 
waiver from the requirements of 40 CFR 
part 763, subpart E, Asbestos-Containing 
Materials in Schools, based on a formal 
assurance to EPA that Massachusetts 
has an asbestos accreditation program at 
least as stringent as the EPA’s Asbestos 
Model Accreditation Plan. 

EFFECTIVE DATE: August 24, 1998. 
ADDRESSES: A copy of the complete 
waiver application submitted by the 
State, identified by the docket control 
number OPPTS-62155, is available from 
the Environmental Protection Agency, 


TSCA Nonconfidential Information 
Center, Rm. NE-B607, 401 M St., SW., 
Washington, DC 20460, from 12 noon to 
4 p.m., Monday through Friday, except 
iegal holidays. A copy is also on file and 
may be reviewed at the Environmental 
Protection Agency, Region I Office, John 
F. Kennedy Federal Building, Boston, 
Massachusetts. 

FOR FURTHER INFORMATION CONTACT: 
James M. Bryson at 617-565-3836 or e- 
mail: bryson.jamesm@epa.gov. 
SUPPLEMENTARY INFORMATION: 


I. Background 


This document is issued under the 
authority of Title II of the Toxic 
Substances Control Act (TSCA), 15 
U.S.C. 2641, et seq. TSCA Title II was 
enacted as part of the Asbestos Hazard 
Emergency Response Act 1986 
(AHERA), Pub. L. 99-519. AHERA is the 
abbreviation commonly used to refer to 
the statutory authority for EPA’s rules 
affecting asbestos in schools and will be 
used in this document. EPA issued a 
final rule in the Federal Register of 
October 30, 1987 (52 FR 41846), the 
Asbestos-Containing Materials in 
Schools Rule (the Schools Rule, 40 CFR 
part 763, subpart E), which requires all 
Local Education Agencies (LEAs) to 
identify asbestos-containing building 
materials (ACBMs) in their school 
buildings and to take appropriate 
actions to control the release of asbestos 
fibers. 

Under section 203 of AHERA, EPA 
may, upon request by a State Governor 
and after notice and comment and 
opportunity for a public hearing in the 
State, waive in whole or the 
requirements of the Schools Rule, if the 
State has established and is 
implementing or intends to implement 
an ongoing program of asbestos 
inspection and management which is at 
least as stringent as the requirements of 
the rule. Section 763.98 (40 CFR 763.98) 
sets forth the procedures to implement 
this statutory provision. The Schools 
Rule requires that specific information 
be included in the waiver request 
submitted to EPA, establishes a process 
for reviewing waiver requests, and sets 
forth procedures for oversight and 
recision of waivers granted to States. 
The Agency encourages Statesto _ 
establish and manage their own school 
regulatory programs under the AHERA 
waiver provision. EPA issued a notice in 
the Federal Register of June 24, 1998 
(63 FR 34348; FRL-5762-3), which 
announced the receipt of a waiver 
request from the Commonwea!th of 
Massachusetts, and solicited comments 
from the public. The notice also 
discussed the program elements of the 


State program, and provided EPA’s 
preliminary evaluation of the State 
resources responsible for effective 
implementation and administration of 
the asbestos program in Massachusetts. 
No comments were received during the 
60-day comment period. No request for 
a public hearing was received. 
Consequently, no hearing was held. 

EPA is required to issue a notice in 
the Federal Register announcing its 
decision to grant or deny a request for 
waiver within 30 days after the close of 
the comment period. The comment 
period for this docket closed on August 
24, 1998. The 60-day review period may 
be extended if mutually agreed upon by 
EPA and the State. 

The remainder of this document is 
divided into Units I1., Il, and IV. Unit 
II. discusses the Commonwealth of 
Massachusetts program and sets forth 
the reasons and rationale for EPA’s 
decision on the State’s waiver request. 
Unit II. is divided into sections A. and 
B. Section A. discusses key elements of 
the State’s program at the time the 
waiver request was submitted. Section 
B. gives EPA’s final approval of the 
waiver request based on the State’s 
response. Units Ill. and IV. of this notice 
discuss the regulatory assessment 
requirements. 


Il. The Commonwealth cf 
Massachusetts Program 


A. Program Elements 


The Massachusetts Department of 
Labor and Workforce Development 
(MDLWD) has the authority to regulate 
asbestos in schools and state buildings. 
The Massachusetts General Laws 
Chapter 149, sections 6, 6A—6G and the 
MDLWD Regulation No. 453 CMR 6.00 
are the State provisions for asbestos 
inspections and management in school 
and public and commercial buildings. 

The MDLWD conducts inspections to 
ensure compliance with the above laws 
and rules. MDLWD reviews the 
management plans submitted for 
schools. The requirements of the 
Massachusetts Program are the same as 
or rnore stringent than the Federal 
AHERA requirements. The State 
requirements are more stringent in that 
the requirements apply to public and 
commercial buildings in addition to 
schools. 


B. EPA’s Decision on the 
Commonwealth of Massachusetts 
Request for Waiver 


Based on a formal assurance to EPA 
from the lead Massachusetts agency 
(MIDLWD) having the legal authority to 
carry out the requirements relating to 
the waiver request that Massachusetts 
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has incorporated into its asbestos 
inspection and management program, 
an asbestos accreditation program at 
least as stringent as the EPA’s Asbestos 
Model Accreditation Plan (MAP), 
interim final rule is approved by this 
notice. 


Accordingly, EPA grants the 
Commonwealth of Massachusetts a 
waiver from the requirements of 40 CFR 
part 763, subpart E, effective October 24, 
1998. Federal jurisdiction shall be in 
effect in the period between the date of 
publication of this document and that 
date. This will assure that the State has 
sufficient time to prepare to assume its 
new responsibilities. It will also assure 
the public that no gap in authority 
occurs, and gives the public sufficient 
notice of the transfer of duties from EPA 
to the State of Massachusetts. This 
waiver is applicable to all schools 
covered by AHERA in the State. This 
waiver is subject to rescission under 40 
CFR 763.98(j) based on periodic EPA 
oversight evaluation and conference 
with the State in accordance with 40 
CFR 763.98(h) and (i). 


Ill. Regulatory Assessment 
Requirements 


A. Certain Acts and Executive Orders 


This action does not impose any 
requirements. As such, this action does 
not require review by the Office of 
Management and Budget (OMB) under 
Executive Order 12866, entitled 
Regulatory Planning and Review (58 FR 
51735, October 4, 1993) or Executive 
Order 13045, entitled Protection of 
Children from Environmental Health 
Risks and Safety Risks (62 FR 19885, 
April 23, 1997). For the same reason, it 
does not require any action under Title 
Il of the Unfunded Mandates Reform 
Act of 1995 (UMRA) (Pub. L. 104-4), 
Executive Order 12898, entitled Federal 
Actions to Address Environmental 
Justice in Minority Populations and 
Low-Income Populations (59 FR 7629, 
February 16, 1994). In addition, since 
this type of action does not require any 
proposal, no action is needed under the 
Regulatory Flexibility Act (RFA) (5 
U.S.C. 601 et seq.), 


B. Paperwork Reduction Act 


The reporting and record keeping 
provisions relating to State waivers from 
the requirements of the Asbestos- 
Containing Materials in Schools Rule 
(40 CFR part 763) have been approved 
by the Office of Management and 
Budget (OMB) under the Paperwork 
Reduction Act and have been assigned 
OMB control number 2070-0091. 


C. Executive Order 12875 


Under Executive Order 12875, 
entitled Enhancing the 
Intergovernmental Partnership (58 FR 
58093, October 28, 1993), EPA may not 
issue a regulation that is not required by 
statute and that creates a mandate upon 
a State, local, or tribal government, 
unless the Federal government provides 
the funds necessary to pay the direct 
compliance costs incurred by those 
governments. If the mandate is 
unfunded, EPA must provide to OMB a 
description of the extent of EPA’s prior 
consultation with representatives of 
affected State, local, and tribal 
governments, the nature of their 
concerns, copies of any written 
communications from the governments, 
and a statement supporting the need to 
issue the regulation. In addition, 
Executive Order 12875 requires EPA to 
develop an effective process permitting 
elected officials and other 
representatives of State, local, and tribal 
governments “to provide meaningful - 
and timely input in the development of 
regulatory proposals containing 
significant unfunded mandates.” 

Today’s action does not create an 
unfunded Federal mandate on State, 
local, or tribal governments. The action 
does not impose any enforceable duties 
on these entities. Accordingly, the 
requirements of section 1(a) of 
Executive Order 12875 do not apply to 
this action. 


D. Executive Order 13084 


Under Executive Order 13084, 
entitled Consultation and Coordination 
with Indian Tribal Governments (63 FR 
27655, May 19, 1998), EPA may not 
issue a regulation that is not required by 
statute, that significantly or uniquely 
affects the communities of Indian tribal 
governments, and that imposes 
substantial direct compliance costs on 
those communities, unless the Federal 
government provides the funds 
necessary to pay the direct compliance 
costs incurred by the tribal 
governments. If the mandate is 
unfunded, EPA must provide to OMB, 
in a separately identified section of the 
preamble to the rule, a description of 
the extent of EPA’s prior consultation 
with repiesentatives of affected tribal 
governments, a summary of the nature 
of their concerns, and a statement 
supporting the need to issue the 
regulation. In addition, Executive Order 
13084 requires EPA to develop an 
effective process permitting elected 
officials and other representatives of 
Indian tribal governments “‘to provide 
meaningful and timely input in the 
development of regulatory policies on 


matters that significantly or uniquely 
affect their communities.” 

Today’s action does not significantly 
or uniquely affect the communities of 
Indian tribal governments. This action 
does not involve or impose any 
requirements that affect Indian tribes. 
Accordingly, the requirements of 
section 3(b) of Executive Order 13084 
do not apply to this action. 


IV. Submission to Congress and the 
Comptroller General 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, does not apply 
because this action is not a rule, as that 
term is defined by 5 U.S.C. 804(3). 


List of Subjects in 40 CFR Part 763 


Environmental protection, 
Administrative practice and procedure, 
Asbestos, Confidential business 
information, Hazardous substances, 
Imports, Intergovernmental relations, 
Labeling, Occupationai safety and 
health, Reporting and recordkeeping 
requirements, Schools. 


Dated: October 15, 1998. 
John P. DeVillars, a 
Regional Administrator, Region I. 


[FR Doc. 98-28726 Filed 10-26-98; 8:45 am] 
BILLING CODE 6560-50-F 


DEPARTMENT OF TRANSPORTATION | 
Coast Guard 

46 CFR Part 15 
[USCG-1998-3323; CGD 97-073] 
RIN 2115-AF57 


Federal Pilotage for Vessels in Foreign 
Trade 


AGENCY: Coast Guard, DOT. 
ACTION: Final Rule. 


SUMMARY: The Coast Guard is issuing a 
final rule requiring that vessels in 
foreign trade, under way on the Cape 
Fear River and the Northeast Cape Fear 
River in North Carolina, be under the 
direction and control of Federal pilots 
when not under the direction and 
control of State pilots. This measure is 
necessary to ensure that vessels are 
navigated by competent, qualified 
persons, who are familiar with the local 
area and accountable to either the State 
or the Coast Guard. This measure will 
promote navigational safety by 
increasing the level of accountability 
and reducing risk of both accident and 
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the discharge of oil or other hazardous 
substances into these waters. 

DATES: The final rule is effective on 
November 27, 1998. 

ADDRESSES: Unless otherwise indicated, 
documents referred to in this preamble 
are available for inspection or copying 
at the Docket Management Facility 
(DMF) [USCG—1998-3323], U.S. 
Department of Transportation, Room 
PL-401, 400 Seventh Street SW., 
Washington, DC 20590-0001, located on 
the Plaza Level of the Nassif Building, 
between 10:00 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The telephone number is 202-366- 
9329. 

FOR FURTHER INFORMATION CONTACT: For 
questions on this rule, cali Mr. Anthony 
Murray, Licensing and Evaluation 
Branch, U. S. Coast Guard, National 
Maritime Center (NMC-4C), 4200 
Wilson Blvd., Suite 510, Arlington, VA 
22203-1804, telephone 703-235-1729. 
For questions on viewing material in the 
docket, call Dorothy Walker, Chief, 
Documents, Department of 
Transportation, telephone 202—366— 
9329. 


SUPPLEMENTARY INFORMATION: 


Regulatory History 

On January 20, 1998, the Coast Guard 
published in the Federal Register [63 
FR 2939] a notice of proposed 
rulemaking (NPRM) entitled “Federal 
Pilotage for Vessels in Foreign Trade”’. 
This NPRM proposed areas in waters of 
the Cape Fear River and the Northeast 
Cape Fear River in North Carolina, 
where it would require a vessel engaged 
in foreign trade to use a Federally- 
licensed, first-class pilot. The Coast 
Guard received eight letters in response 
to the NPRM. 


Background and Purpose 

Under sub-section 8503(a) of title 46, 
United States Code, the Secretary of 
Transportation may require a Federally- 
licensed pilot on a self-propelled vessel 
engaged in foreign trade and operating 
on the navigable waters of the United 
States, when State law does not require 
a State pilot. Sub-section 8503(b) 
provides that Federal authority to 
require Federally-licensed pilots on 
vessels in foreign trade terminates when 
the State having jurisdiction establishes 
a superseding requirement for a State 
pilot and notifies the Secretary of that 
fact. 

Commercial vessels transit the Cape 
Fear River and Northeast Cape Fear 
River carrying various types of freight, 
oil, hazardous substances, and 
hazardous materials, as well as large 
quantities of bunkers. Under the law of 


North Carolina [General Statutes of 
North Carolina, 76A—16], every foreign 
vessel and every domestic vessel sailing 
under register “shall employ and take a 
State-licensed pilot,” except that the 
vessel need not use a State-licensed 
pilot if a docking master is aboard and 
the vessel is assisted by a tug for certain 
movements on the Cape Fear River. 
These movements include berthing and 
unberthing, passing through bridges, 
and shifting within a port or terminal. 
North Carolina neither licenses nor 
otherwise regulates the competence of 
docking masters. Although all docking 
masters currently operating upon the 
Cape Fear River and Northeast Cape 
Fear River do hold valid Federal pilots’ 
licenses (or pilotage endorsements on 
Federal licenses), holding either is 
voluntary and is neither a State nor a 
Federal requirement. Anyone may serve 
as docking master, and no one need 
demonstrate additional proficiency as a 
“docking master.” The docking master 
of a vessel assisted by a tug may be 
subject to Federal accountability in that 
the Coast Guard may proceed against his 
or her license as operator of an 
uninspected towing vessel. 

As recently as 1994, a foreign-flag 
bulk carrier under the control of a 
docking master was caught by the wind 
and current when leaving a pier above 
the Cape Fear Memorial Bridge. The 
vessel was set downriver, perpendicular 
to the channel, while the docking 
master tried to rotate its bow 
downstream. Its stern struck and 
destroyed about 30 meters of the pier 
that it had just left. The docking master 
was not operating under the authority of 
either a Federal or a State pilot's license. 
North Carolina did not investigate this 
incident; and, in such a case, unless the 
person is operating under the authority 
of a Federal license (or pilotage 
endorsement), or the Coast Guard has 
some other basis for jurisdiction, the 
Coast Guard cannot suspend cr revoke 
his or her Federal license (or 
endorsement) for violation of statute or 
rule intended either to promote marine 
safety or to protect the navigable waters, 
or for misconduct or for negligence [46 
U.S.C. Chapter 77]. Even if the Coast 
Guard considered him or her 
professionally or medically 
incompetent, its ability to deny him or 
her the opportunity to serve as a 
docking master on foreign-trade vessels 
would be severely restricted. 

The Coast Guard has determined that 
it is unsafe for vessels to undertake 
intra-port transits or otherwise navigate 
in the waters of the Cape Fear River or 
Northeast Cape Fear River except when 
under the direction and control of pilots 
accountable to either North Carolina or 


the Coast Guard. It also has determined 
that requiring persons to serve under the 
authority of Federal first-class pilots’ 
licenses (or pilotage endorsements), if 
not of State licenses, and so to be 
accountable for their acts and 
competence, would increase maritime 
safety. 

To obtain a Federal pilot's license (or 
pilotage endorsement), a person must 
pass a comprehensive examination, 
which includes demonstrating mastery 
of, among others, such subjects as 
maneuvering and handling ships; 
navigational aids; winds, tides, and 
currents; and a chart sketch. Further, a 
person must complete a specific number 
of round trips and demonstrate 
specialized local knowledge of the 
waters for which the license (or 
enclorsement) authorizes service as a 
pilot. Therefore, the Coast Guard 
instates a Federal pilots’ requirement for 
foreign-trade vessels operating in the 
designated waters of the Cape Fear River 
ancl Northeast Cape Fear River, unless 
the vessels are under the direction and 
coritrol of State-licensed pilots operating 
under the authority of valid State pilots’ 
licenses. 

This final rule adds a new section to 
46 CFR part 15, subpart I, requiring that 
every foreign-trade vessel operating on 
the Cape Fear River and Northeast Cape 
Fear River be under the direction and 
control of a Federally-licensed pilot, 
unless under the direction and control 
of a State-licensed pilot. This rule 
applies only to the specified areas of the 
Cape Fear River and the Northeast Cape 
Fear River, because North Carolina 
allows docking masters to take control 
of foreign-trade vessels only in these 
waters. 


Discussion of Comments and Changes 
Summary 


On January 20, 1998, the Coast Guard 
published in the Federal Register [63 
FR 2939] an NPRM entitled ‘Federal 
Pilotage Requirement for Foreign Trade 
Vessels.” It asked that comments reach 
the Docket Management Facility on or 
before February 19, 1998. Eight arrived 
in response to the NPRM. 

‘Two comments expressed support for 
the proposed rule to require Federal 
pilots onboard vessels on the Cape Fear 
River and the Northeast Cape Fear River 
where North Carolina does not require 
a pilot. 

One comment suggested that the 
comment period as announced in the 
NPRM be extended, to afford officials of 
North Carolina and affected persons in 
the area covered by this rule enough 
time to assess the impact of the rule and 
develop further comments. In addition, 
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this comment recommended an interim 
rule until North Carolina could close the 
gap caused by the present exemption 
from its requirement of compulsory 
pilotage. The Coast Guard has 
determined that the comment period 
provided was appropriate in duration 
and that an interim rule would serve no 
purpose, because even a final rule 
leaves North Carolina free to preempt it 
by the State’s own legislative act. 

This comment went on to suggest that 
the rule should affect three specific 
zones. But the three zones suggested by 
the commenter would not encompass 
the development of new terminals along 
the river located within the resulting 
gaps among the three zones. The two 
zones set out in this final rule comprise 
an area larger than these three, and the 
area described in paragraph (a) of the 
rule now extends about one mile further 
than that in the proposed rule. By 
covering these areas, the rule will close 
any present or future gaps in the areas 
not covered by the State. 

Four comments asserted that the 
prren rule would create a conflict 

tween State and Federal pilotage 
requirements and recommended 
alternative wording to the rule. They 
held that, unless changed from the 
proposed rule, the final rule could be 
misinterpreted to mean that Federal 
pilotage is all that would be necessary 
for someone operating a vessel on 
covered waters. The Coast Guard agrees 
and amends subsection (b) for 
clarification. The Coast Guard leaves the 
opportunity to North Carolina to adopt 
superseding legislation and preempt 
Federal authority. 

One comment observed that the 
NPRM identifies all docking masters 
currently operating on the Cape Fear 
River and Northeast Cape Fear River as 
already holding valid Federal pilots’ 

- licenses (or pilotage endorsements). It 
went on to suggest that docking masters 
are therefore already accountable by 
virtue of holding Federal pilots’ license 
or endorsements to Federally-issued 
licenses for Operators of Uninspected 
Towing Vessels. The NPRM, however, 
stresses “‘that holding [these licenses or 
endorsements] is voluntary and is 
neither a State nor a Federal 
requirement.” The Coast Guard deems 
this final rule necessary as long as North 
Carolina permits a docking master, not 
licensed by the State, to serve as pilot 
on certain waters of the State. 

One comment voiced concern that 
this regulatory initiative was the result 
of a single incident where 
accountability could not be established. 
The incident described in the preamble 
to the NPRM was illustrative of a 
longstanding concern of the Coast Guard 


of a dangerous situation that could 
quickly develop if the status quo that all 
current docking masters have Federal 
pilots’ licenses, were to change. The 
Coast Guard is acting now to prevent 
such a situation. 

This comment also implied that 
accountability does not guarantee 
competency and suggested that the 
Coast Guard review qualifications for 
maintaining a Federal pilot’s license. By 
Federal regulation [46 CFR 10.709 and 
10.713], the Coast Guard requires every 
person holding a license or endorsement 
as first-class pilot to maintain current 
knowledge of the waters he or she 
would navigate as well as to have a 
thorough physical examination each 
year. In addition, the comment 
recommended that the State 
organizations responsible for issuance of 
State pilots’ licenses assure minimum 
levels of competence regardless of 
transit area. Although the Coast Guard 
holds an interest in the competence of 
licensed State pilots, the standards are 
for the State to set. 

One comment suggested adding the 
words in paragraph (a), ‘with tug 
assistance’’; otherwise, the final rule 
would allow Federally-licensed pilots to 
maneuver vessels without such 
assistance on the Cape Fear River and 
the Northeast Cape Fear River. Yet 
North Carolina allows State-licensed 
pilots to maneuver vessels without tug 
assistance on those waters; it requires 
docking masters alone to employ such 
assistance. The Coast Guard considered 
this request, and determined that a 
requirement for “tug assistance” would 
go beyond the scope of this rulemaking. 
The Coast Guard will defer to North 
Carolina if the State requires tug 
assistance, but will not require it itself. 


Regulatory Evaluation 

This final rule is not a significant 
regulatory action under section 3(f) of 
Executive Order 12866 and does not 
require an assessment of potential costs 
and benefits under section 6(a)(3) of that 
Order. It has not been reviewed by the 
Office of Management and Budget under 
that Order. It is not significant under the 
regulatory policies and procedures of 
the Department of Transportation (DOT) 
[44 FR 11040 (February 26, 1979)]. 

The Coast Guard expects the 
economic impact of this final rule to be 
so minimal that a full Regulatory 
Evaluation under paragraph 10(e) of the 
regulatory policies and procedures of 
DOT is unnecessary. 

Foreign-trade vessels are normally 
under the direction and control of 
docking masters or State pilots when 
making intra-port transits or transits in 
congested waters. Those persons 


currently serving as docking masters do 
hold Federal pilots’ licenses, although 
not required to do so by State or Federal 
law. Therefore, this final rule will not 
impose any added costs on the persons 
now acting as docking masters. 
However, those persons entering this 
profession in the future will now have 
to hold Federal pilots’ licenses. 
Historically, persons filling these 
vacancies have already obtained Federal 
pilots’ licenses and necessary 
endorsements in the normal course of 
advancement in this profession. 
Nevertheless, this rule will require an 
initial expense to obtain the license, in 
addition to a yearly physical exam and 
the five-year renewal fees. These costs 
should be insignificant as those persons 
now acting as docking masters do 
already have, and those likely to enter 
this profession will already have, the 
required license. This rule will promote 
responsibility, advocate safety, and 
establish accountability by requiring a 
Federal pilot, where the State requires 
no pilot, for foreign-trade vessels 
transiting or making intra-port transits 
within the waters of the Cape Fear River 
or Northeast Cape Fear River. The Coast 
Guard believes that the benefits of 
requiring licensed, quaiified persons 
aboard these vessels significantly 
outweigh the small costs associated 
with implementing this rule. 


Small Entities 


Under the Regulatery Flexibility Act 
[5 U.S.C. 601-612], the Coast Guard 
considered whether this final rule 
would have a significant economic 
impact on a substantial number of small 
entities. These include independently 
owned and operated small businesses 
that are not dominant in their fields, 
and governmental jurisdictions with 
populations of less than 50,000. 

e Coast Guard expects that this 
final rule will have minimal economic 
impact on small entities. The Coast 
Guard doubts whether vessels affected 
by this rule are owned or operated by 
small entities. While State pilots’ 
associations may qualify as small 
entities, the Coast Guard’s action will 
not have a significant economic impact 
on these entities. Therefore, the Coast 
Guard certifies under 5 U.S.C. 605(b) of 
the Regulatory Flexibility Act [5 U.S.C. 
601 et seq.] that this rule will not have 
a significant economic impact on a 
substantial number of small entities. 


Assistance for Small Entities 


In accordance with sub-section 213(a) 
of the Small Business Regulatory —_- 
Enforcement Fairness Act of 1996 [Pub. 
L. 104-121], the Coast Guard wants to 


help small entities understand this final 
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rule so they can better evaluate its 
effects on them and participate in the 
rulemaking. If your small business is 
affected by this rule and you have 
questions concerning its provisions or 
options for compliance, please call Mr. 
Anthony Murray, Licensing and 
Evaluation Branch, U.S. Coast Guard, 
National Maritime Center, 703—235— 
1729. 

The Small Business and Agriculture 
Regulatory Enforcement Ombudsman 
and 10 Regional Fairness Boards were 
established to receive comments from 
small businesses about Federal agency 
enforcement actions. The Ombudsman 
will annually evaluate the enforcement 
activities and rate each agency’s 
responsiveness to small business. If you 
wish to comment on the enforcement 
actions of the Coast Guard, call 1-888-— 
REG—FAIR (1-888-—7734-3247). 


Collection of Information 


This final rule contains no collection- 
of-information requirements under the 
Paperwork Reduction Act of 1995 [44 
U.S.C. 3501-3520]. 


Federalism 


The Coast Guard has analyzed this 
final rule under the principles and 
criteria contained in Executive Order 
12612 and has determined that this rule 
does not have sufficient implications for 
federalism to warrant the preparation of 
a Federalism Assessment. 

Congress specifically, under 46 U.S.C. 
8503(a), authorized the Federal 
Government to require a Federally- 
licensed pilot where State law requires 
no pilot. North Carolina permits a 
docking master, not licensed by the 
State, to serve as pilot on certain waters 
of the State. Therefore, the Federal 
Government may require Federally- 
licensed pilots on those waters. The 
Federal authority to require that pilots 
hold Federal licenses is effective only 
until the State establishes a superseding 
requirement that pilots hold State 
licenses and notifies the Coast Guard of 
that fact according to 46 U.S.C. 8503(b). 

Since this final rule aims primarily at 
requiring Federal pilots to supplement 
State pilots, the Coast Guard does not 
believe that the preparation of a 
Federalism Assessment is warranted. 
This rule will not impinge upon existing 
State laws. If North Carolina adopts 
superseding legislation requiring foreign 
vessels, and domestic vessels sailing on 
registry, to be under the direction and 
control of State-licensed pilots and 
notifies the Secretary of Transportation 
of that requirement, this rule will lose 
all its force. Thus, in step with the 
Federal statute, this rule itself lets the 
State preempt Federal authority. 


Environment 


The Coast Guard considered the 
environmental impact of this final rule 
and concluded that, under figure 2-1, 
paragraph (34)(a) of Commandant 
Instruction M16475.1C, this rule is 
categorically excluded from further 
environmental documentation. A 
Categorical Exclusion Determination is 
available in the docket for inspection or 
copying where indicated under 
ADDRESSES. 

The Coast Guard has determined that 
most people now providing pilotage to 
foreign-trade vessels calling within the 
Cape Fear River and Northeast Cape 
Fear River will continue to provide it 
because most already hold Federal first- 
class pilots’ licenses for those waters. 
Therefore, this rule will let affected 
vessels continue to operate accotding to 
current practices in the industry. 

The Coast Guard also recognizes that 
this rule may have a positive effect on 
the environment by minimizing the risk 
of environmental harm resulting from 
collisions, allisions and grounding of 
vessels. Nevertheless, this impact is not 
significant enough to warrant further 
documentation. 


List of Subjects in 46 CFR Part 15 


Crewmembers, Marine safety, 
Navigation (water), Seamen, Vessels. 

For the reasons discussed in the 
preamble, the Coast Guard amends 46 
CFR part 15 as follows: 


PART 15—MANNING REQUIREMENTS 


1. The authority citation for part 15 
continues to read as follows: 


Authority: 46 U.S.C. 2101, 2103, 3306, 
3703, 8101, 8102, 8104, 8105, 8301, 8304, 
8502, 8503, 8701, 8702, 8901, 8902, 8903, 
8904, 8905(b), 9102; 49 CFR 1.45 and 1.46. 

2. Add § 15.1050 to read as follows: 


§ 15.1050 North Carolina. 


(a) The following navigable waters of 
the United States within the State of 
North Carolina when the vessel is 
maneuvering while berthing or 
unberthing, is approaching or passing 
through a bridge, or is making any intra- 
port transit, which transit may include 
but is not limited to movement from a 
dock to a dock, from a dock to an 
anchorage, from an anchorage to a dock, 
or from an anchorage to an anchorage, 
within either of the following areas: 

(1) The waters of the Cape Fear River 
from the boundary line established by 
46 CFR 7.60 to Latitude 34° 16.5’N. 

(2) The waters of the Northeast Cape 
Fear River from its confluence with the 
Cape Fear River at Point Peter to 
Latitude 34°17’N. 


(b) This subpart does not apply to any 
vessel on the waters specified in 
paragraph (a) of this section if the laws 
of ihe State of North Carolina require a 
State-licensed pilot on the vessel. 

Dated: October 13, 1998. 

R.C. North, 

Rear Admiral, U.S. Coast Guard, 

Assistant Commandant for Marine 

Safety and Environmental Protection. 

(FR Doc. 98-28755 Filed 10-26-98; 8:45 am] 
BILLING CODE 4910-15-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Adrninistration 


50 CFR Part 679 


102098E] 


Fisheries of the Exclusive Economic 
Zone Off Alaska; Pacific Cod in the 
Western Regulatory Area in the Gulf of 
Alaska 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration {NOAA), 
Commerce. 


ACTION: Modification of a closure. 


SUMMARY: NMFS is opening directed 
fishing for Pacific cod by vessels 
catching Pacific cod in the Western 
Regulatory Area of the Gulf of Alaska 
(GOA) for processing by both the 
inshore and offshore components. This 
action is necessary to fully utilize the 
total allowable catch (TAC) of Pacific 
cod in that area. 

DATES: Dates Effective 1200 hrs, Alaska 
local time (A.1.t.), October 21, 1998. 
FOR FURTHER INFORMATION CONTACT: Nick 
Hindman, 907-581-2062. 
SUPPLEMENTARY INFORMATION: NMFS 
manages the groundfish fishery in the 
GOA exclusive economic zone 
according to the Fishery Management 
Plan for Groundfish of the Gulf of 
Alaska (FMP) prepared by the North 
Pacific Fishery Management Council 
uncler authority of the Magnuson- 
Stevens Fishery Conservation and 
Management Act. Regulations governing 
fishing by U.S. vessels in accordance 
with the FMP appear at subpart H of 50 
CFR part 600 and 50 CFR part 679. 

In accordance with § 679.20(a)(6)(iii), 
the allowance of the Pacific cod TAC 
apportioned for vessels catching Pacific 
cod for processing by the inshore and 
offshore components in the Western 
Regulatory Area of the GOA was 
established as: 20,853 metric tons (mt) 
inshore, and 2,317 mt offshore, by the 
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Final 1998 Harvest Specifications for 
Groundfish (63 FR 12027, March 12, 
1998) and subsequent apportionment of 
reserves (63 FR 18848, April 16, 1998). 
The inshore component fishery for 
Pacific cod in the Western Regulatory 
Area was closed to directed fishing 
under § 679.20(d)(1)(iii) on October 11, 
1998, (63 FR 55341, October 15, 1998). 
The offshore component fishery for 
Pacific cod in the Western Regulatory 
Area was Closed to directed fishing 
under § 679.20(d)(1)(iii) on March 11, 
1998 (63 FR 12697, March 16, 1998). 
NMFS has determined that as of 
October 15, 1998, approximately 1,100 
mt remain in the inshore component 
directed fishing allowance, and 2,000 
mt remain in the offshore component 
directed fishing allowance. Therefore, 
NMFS is terminating the previous 
closures and is opening directed fishing 


for Pacific cod by vessels catching 
Pacific cod in Statistical Area 610 of the 
GOA for processing by both the inshore 
and offshore components. 

Fishermen are reminded that Pacific 
cod hook-and-line and trawl gear 
fisheries in the Gulf of Alaska are closed 


(63 FR 45765, August 27, 1998) and (63 


FR 55341, October 15, 1998). 

NMFS is taking this action to prevent 
the underharvest of the Pacific cod TAC 
in Statistical Area 610 as authorized by 
§ 679.25(a)(2)(i)(C). 

Classification - 

All other closures remain in full force 
and effect. This action responds to the 
best available information recently 
obtained from the fishery. It must be 
implemented immediately in order to 
allow full utilization of the Pacific cod 
TAC. Providing prior notice and 


opportunity for public comment for this 
action is impracticable and contrary to 
the public interest. Further delay would 
only disrupt the FMP objective of 
providing the Pacific cod TAC for 
harvest. NMFS finds for good cause that 
implementation of this action cannot be 
delayed for 30 days. Accordingly, under 
5 U.S.C. 553(d), a delay in the effective 
date is hereby waived. 

This action is required by § 679.20 
and is exempt from review under E.O. 
12866. 


Authority: 16 U.S.C. 1801 et seq. 
Dated: October 21, 1998. 
Bruce C. Morehead, 


Acting Director,Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. 98-28646 Filed 10-21-98; 5:02 pm] 
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issuance of rules and regulations. The 
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rule making prior to the adoption of the final 
rules. 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 97-SW-41-AD] 


Airworthiness Directives; Eu 
France Mode! AS332C, L, and L1 
Helicopters 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This document proposes the 
adoption of a new airworthiness 
direetive (AD) that is applicable to 
Eurocopter France (Eurocopter) Model 
AS332C, L, and L1 helicopters. This 
proposal would require the replacement 
of certain main rotor hub spindles 
(spindles) and flapping hinge pins 
(pins). This proposal is prompted by 
testing of aged frequency adapters, 
which shows that premature failure of 
the spindles and pins can occur due to | 
increased loading from increased 
stiffness of the aged frequency adapters. 
The actions specified by the proposed 
AD are intended to prevent the loss of 
a main rotor blade and subsequent loss 
of control of the helicopter. 

DATES: Comments must be received on 
or before November 27, 1998. 
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Office of the 
Regional Counsel, Southwest Region, 
Attention: Rules Docket No. 97-SW—41- 
AD, 2601 Meacham Blvd., Room 663, 
Fort Worth, Texas 76137. Comments 
may be inspected at this location 
between 9:00 a.m. and 3:00 p.m., 
Monday through Friday, except Federal 
holidays. 

The service information referenced in 
the proposed rule may be obtained from 
Eurocopter France, Direction Technique 
Support, 13725 Marignane Cedex 
France. This information may be 
examined at the FAA, Office of the 
Regional Counsel, Southwest Region, 


2601 Meacham Blvd., Room 663, Fort 
Worth, Texas 76137. 


FOR FURTHER INFORMATION CONTACT: Mr. 
Mike Mathias, Aerospace Engineer, 
FAA, Rotorcraft Directorate, 2601 
Meacham Blvd, Fort Worth, Texas 
76137, telephone 817-222-5123, fax 
817-222-5961. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket 
number and be submitted in triplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments, specified 
above, will be considered before taking 
action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of the comments 
received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. 97-SW-41-—AD.” The 
postcard will be date stamped and 
returned to the commenter. 


Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Office of the Regional Counsel, 
Southwest Region, Attention: Rules 
Docket No. 97~-SW-—41-—AD, 2601 
Meacham Blvd., Room 663, Fort Worth 
Texas 76137. 


Discussion 
The Direction Generale De L’Aviation 
Civile (DGAC), the airworthiness 


authority for France, recently notified 
the FAA that an unsafe condition may 


exist on Eurocopter Model AS332C, L, 
and L1 helicopters. The DGAC advises 
that tests revealed that aging of the 
frequency adapters creates significantly 
higher than normal leads on the 
spindles and pins. 

Eurocopter France has issued 
Eurocopter France Service Bulletin No. 
01.00.44, dated March 26, 1996 (SB), 
which specifies the removal from 
service of certain unreinforced spindles 
and pins that have been in service with 
frequency adapters whose properties 
might have been modified by aging. The 
DGAC classified this SB as mandatory 
and issued DGAC AD 96—100—058(B), 
dated May 22, 1996, to ensure the 
continued airworthiness of these 
helicopters in France. 

These helicopter models are 
manufactured in France and are type 
certificated for operation in the United 
States under the provisions of section 
21.29 of the Federal Aviation 
Regulations (14 CFR 21.29) and the 
applicable bilateral airworthiness 
agreement. Pursuant to this bilateral 
airworthiness agreement, the DGAC has 
kept the FAA informed of the situation 


_ described above. The FAA has 


examined the findings of the DGAC, 
reviewed all available information, and 
determined that AD action is necessary 
for products of this type design that are 
certificated for operation in the United 
States. 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other Eurocopter Model 
AS332C, L, and L1 helicopters of the 
same type design registered in the 
United States, the proposed AD would 
require removing and replacing 
spindles, P/N 332A31—1390—00 through 
-07 or 332A31—1398—00, and pins, P/N 
332A31-1380—all dash numbers at 
specified time intervals. The actions 
would be required to be accomplished 
in accordance with paragraphs 2.B.1(a) 
through 2.B.1(d) and 2.B.2 of the SB 
previously described. Installation of a 
main rotor hub assembly that has been 
modified per Modification 332A07— 
43100 is a terminating action for the 
requirements of this AD. 

The FAA estimates that four 
helicopters of U.S. registry would be 
affected by this proposed AD, that it 
would take approximately 4 work hours 
to accomplish the proposed actions and 
that the average labor rate is $60 per 
work hour. Required parts would cost 
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approximately $21,600. Based on these 
figures, the total cost impact of the 
proposed AD on U.S. operators is 
estimated to be $87,360. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. 

Therefore, in accordance with 
Executive Order 12612, it is determined 
that this proposal would not have 
sufficient federalism implications to 
warrant the preparation of a Federalism 
Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
adding a new airworthiness directive to 
read as follows: 


Eurocopter France: Docket No. 97-SW-41- 
AD 


Applicability: Eurocopter France 
(Eurocopter) Model AS332C, L, and L1 
helicopters with main rotor hub spindles 
(spindles), Part Number (P/N) 332A31-1390— 
00 through -07 or 332A31-1398-00 or 
flapping hinge pin (pin), P/N 332A31-1380— 
all dash numbers, installed, certificated in 
any category. 


Note 1: This AD applies to each helicopter 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
helicopters that have been modified, altered, 
or repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must use the authority 
provided in paragraph (g) to request approval 
from the FAA. This approval may address 
either no action, if the current configuration 
eliminates the unsafe condition, or different 
actions necessary to address the unsafe 
condition described in this AD. Such a 
request should include an assessment of the 
effect of the changed configuration on the 
unsafe condition addressed by this AD. In no 
case does the presence of any modification, 
alteration, or repair remove any helicopter 
from the applicability of this AD. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent failure of the spindles or pins 
that could result in loss of a main rotor blade 
and subsequent loss of control of the 
helicopter, accomplish the following: 

(a) For the spindles and pins that have 
never been overhauled, remove the spindles 
and pins and replace them with airworthy 
spindles and pins in accordance with 
paragraphs 2.B.1(a) through 2.B.1(d) and 
2.B.2 of the Accomplishment Instructions of 
Eurocopter France Service Bulletin No. 
01.00.44, dated March 26, 1996 (SB), as 
follows: 

(i) Within 6 calendar months for spindles 
and pins that have been in service for 12 or 
more calendar years. 

(ii) Within 18 calendar months for spindles 
and pins that have been in service for 8 or 


“more calendar years but less than 12 calendar 


years. 

(b) For the spindles and pins that have 
been overhauled at least once, remove the 
spindles and pins and replace them with 
airworthy spindles and pins in accordance 
with paragraphs 2.B.i(a) through 2.B.i(d) and 
2.B.2 of the SB as follows: 

(i) Within 3 calendar months for spindles 
and pins that have been in service for 6 or 
more calendar years since last overhaul. 

(ii) Within 15 calendar months for spindles 
and pins that have been in service for 4 or 
more calendar years but less than 6 calendar 
years since last overhaul. 

(c) Remove spindle, Serial Number (S/N) 
FR 25012, and pins, S/N’s M 243, FR 139, FR 
230, M 127, or M 112, and replace them with 
airworthy spindles and pins in accordance 
with paragraphs 2.B.1(a) through 2.B.1(d) and 
2.B.2 of the SB within 6 calendar months. 

(d) Remove spindle, S/N FR 25866, and 
replace it with an airworthy spindle in 
accordance with paragraphs 2.B.1(a) through 
2.B.1(d) and 2.B.2 of the SB within 18 
calendar months. 

(e) This AD revises the Airworthiness 
Limitations Section of the Maintenance 
Manual by establishing a new retirement life 
of 8 calendar years for the spindles, P/N 
332A31—1390—00 through and 332A31- 
1398-00, and pins, P/N 332A31—1380-all 
dash numbers, except as otherwise 
specifically limited by this AD. 

(f) Installation of a main rotor hub with 
modification 332A07—43100 constitutes 


terminating action for the requirements of 
this AD. 

(g) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Rotorcraft 


‘Standards Staff, Rotorcraft Directorate, FAA. 


Operators shall submit their requests through 
an FAA Principal Maintenance Inspector, 
who may concur or comment and then send 
it to the Manager, Rotorcraft Standards Staff. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the FAA, Office of the 
Regional Counsel, Southwest Region, 2601 
Meacham Blvd., Room 663, Fort Worth, 
Texas 76137. 

(h) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the helicopter 
to a location where the requirements of this 
AD can be accomplished. 

Note 3: The subject of this AD is addressed 
in Direction Generale De L’ Aviation Civile 
(France) AD 96—100—-058-{B), dated May 22, 
1996. 

Issued in Fort Worth, Texas, on October 19, 
1998. 


Henry A. Armstrong, 
Manager, Rotorcraft Directorate, Aircraft 
Certification Service. 


[FR Doc. 98-28661 Filed 10-26-98; 8:45 am] 
BILLING CODE 4910-13-P > 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 

[Docket No. 98-NM-290-AD] 

RIN 2120-AA64 

Airworthiness Directives; Dornier 
Model 328-100 Series Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This document proposes the 
adoption of a new airworthiness 


' directive (AD) that is applicable to 


certain Dornier Model 328-100 series 
airplanes. This proposal would require 
a one-time inspection to verify correct 
installation of the lockplates of the roll 
spoiler actuators, and corrective actions, 
if necessary. This proposal is prompted 
by issuance of mandatory continuing 
airworthiness information by a foreign 
civil airworthiness authority. The 
actions specified by the proposed AD 
are intended to prevent fatigue cracking 
of the fork flanges of the roll spoiler 
actuators due to incorrect installation of 
the lockplates, which could result in 
reduced structural integrity of the 
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components of the roll spoiler actuators, 
and consequent reduced controllability 
of the airplane. 

DATES: Comments must be received by 
November 27, 1998. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM—114, 
Attention: Rules Docket No. 98-NM- 
290—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9:00 a.m. and 3:00 
p-m., Monday through Friday, except 
Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
FAIRCHILD DORNIER, DORNIER 
Luftfahrt GmbH, P.O. Box 1103, D- 
82230 Wessling, Germany. This 
information may be examined at the 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington. 

FOR FURTHER INFORMATION CONTACT: 
Norman B. Martenson, Manager, 
International Branch, ANM-—116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 227-2110; 
fax (425) 227-1149. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 98-NM-290-AD.” The 


postcard will be date stamped and 
returned to the commenter. 


Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 


-ANM-114, Attention: Rules Docket No. 


98-NM-290-AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056. 
Discussion 

The Luftfahrt-Bundesamt (LBA), 
which is the airworthiness authority for 
Germany, notified the FAA that an 
unsafe condition may exist on certain 
Dornier Model 328-100 series airplanes. 
The LBA advises that the Airplane 
Maintenance Manual (AMM) for Dornier 
Model 328-100 series airplanes did not 
contain the correct procedures for 


_installation of the lockplates of the roll 


spoiler actuators. Although the AMM 
has been revised to correct the 
procedures, lockplates may have been 
incorrectly installed during regular 
maintenance. Incorrect installation of 
the lockplates could lead to deformation 
of the fork flanges of the roll spoiler 
actuators, which may cause fatigue 
cracking. Such fatigue cracking, if not 
corrected, could result in reduced 
structural integrity of the components of 
the roll spoiler actuators, and 
consequent reduced controllability of 
the airplane. 


Explanation of Relevant Service 
Information 


Dornier has issued Service Bulletin 
SB-328-27-—263, dated June 29, 1998, 
which describes procedures for a one- 
time visual inspection to verify correct 
installation of the lockplates of the roll 
spoiler actuators, and corrective actions, 
if necessary. The corrective actions 
include performing either an eddy 
current or dye penetrant inspection of 
the area surrounding the fork flanges for 
cracking; and replacement of the roll 
spoiler actuators with new or 
serviceable roll spoiler actuators, if 
necessary. Accomplishment of the 
actions specified in the service bulletin 
is intended to adequately address the 
identified unsafe condition. The LBA 
classified this service bulletin as 
mandatory and issued German 
airworthiness directive 1998-358, dated 
September 10, 1998, in order to assure 
the continued airworthiness of these 
airplanes in Germany. 


FAA’s Conclusions 


This airplane model is manufactured 
in Germany and is type certificated for 
operation in the United States under the 
provisions of section 21.29 of the 
Federal Aviation Regulations (14 CFR 


21.29) and the applicable bilateral 
airworthiness agreement. Pursuant to 
this bilateral airworthiness agreement, 
the LBA has kept the FAA informed of 
the situation described above. The FAA 
has examined the findings of the LBA, 
reviewed all available information, and 
determined that AD action is necessary 
for products of this type design that are 
certificated for operation in the United 
States. 


Explanation of Requirements of 
Proposed Rule 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, the proposed AD would require 
accomplishment of the actions specified 
in the service bulletin described 
previously. 

Cost Impact 

The FAA estimates that 50 airplanes 
of U.S. registry would be affected by this 
proposed AD, that it would take 
approximately 1 work hour per airplane 
to accomplish the proposed inspection, 
and that the average labor rate is $60 per 
work hour. Based on these figures, the 
cost impact of the proposed AD on U.S. 
operators is estimated to be $3,000, or 
$60 per airplane. 

The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted. 


Regulatory Impact 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 

or the reasons discussed above, I 

certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
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A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 


Dornier Luftfahrt GMBH: Docket 98-NM- 
290-AD. 

Applicability: Model 328-100 series 
airplanes, serial numbers 3005 through 3095 
inclusive; certificated in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (b) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent fatigue cracking of the fork 
flanges of the roll spoiler actuators due to 
incorrect installation of the lockplates, which 
could result in reduced structural integrity of 
the components of the roll spoiler actuators, 
and consequent reduced controllability of the 
airplane, accomplish the following: 

(a) Within 300 flight hours after the 
effective date of this AD, perform a one-time 
visual inspection to verify correct installation 
of the lockplates of the roll spoiler actuators, 
in accordance with Dornier Service Bulletin 
SB-328-27-263, dated June 29, 1998. 

(1) If all lockplates of the roll spoiler 
actuators are correctly installed, no further 
action is required by this AD. 

(2) If any lockplate of any roll spoiler 
actuator is installed incorrectly, prior to 
further flight, perform either an eddy current 
or dye penetrant inspection to detect cracks 
of the area surrounding the fork flanges of the 


roll spoiler actuators, in accordance with the 
service bulletin. 

(i) If no crack is detected, no further action 
is required by this AD. 

(ii) If any crack is detected, prior to further 
flight, replace the roll spoiler actuator with 
a new or serviceable roll spoiler actuator in 
accordance with the service bulletin. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 


- provides an acceptable level of safety may be 


used if approved by the Manager, 
International Branch, ANM-116, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, International Branch, 
ANM-116. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the International Branch, 
ANM-116. 

(c) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

Note 3: The subject of this AD is addressed 
in German airworthiness directive 1998-358, 
dated September 10, 1998. 

Issued in Renton, Washington, on October 
21, 1998. 


Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 98-28670 Filed 10-26-98; 8:45 am] 
BILLING CODE 4910-13-U 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 98-NM-244—AD] 
RIN 2120-AA64 


Airworthiness Directives; Saab Model 
SAAB SF340A and SAAB 340B Series 
Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain Saab Mode! SAAB SF340A and 
SAAB 340B series airplanes. This 
proposal would require removing the 
control quadrant, securing the power 
lever cam screws with Loctite, and 
reinstalling the control quadrant. This 
proposal is prompted by issuance of 
mandatory continuing airworthiness 
information by a foreign civil 


airworthiness authority. The actions 
specified by the proposed AD are 
intended to prevent the cam screws of 
the engine power levers from backing 
out and interfering with the movement 
of the engine power levers, which could 
result in limited engine power, and 
‘consequent reduced controllability of 
the airplane. 

DATES: Comments must be received by 
November 27, 1998. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-114, 
Attention: Rules Docket No. 98-NM— 
244—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9:00 a.m. and 3:00 
p-m., Monday through Friday, except 
Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
Saab Aircraft AB, SAAB Aircraft 
Product Support, S—581.88, Linképing, 
Sweden. This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington. 


’ FOR FURTHER INFORMATION CONTACT: 


Norman B. Martenson, Manager, 
International Branch, ANM-—116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 227-2110; 
fax (425) 227-1149. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, wili be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
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submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 98—-NM-—244—AD.” The 
postcard will be date stamped and 
returned to the commenter. 


Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-114, Attention: Rules Docket No. 
98—-NM-—244—AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056. 
Discussion 

The Luftfartsverket (LFV), which is 
the airworthiness authority for Sweden, 
notified the FAA that an unsafe 
condition may exist on certain Saab 
Model SAAB SF340A and SAAB 340B 
series airplanes. The LFV advises that it 
has received reports of the engine power 
levers binding. Investigation revealed 
that, during a previous modification of 
the control quadrant, the incorrect 
screws were used to install the spacer 
between the two power lever cams in 
the flight idle stop unit. Incorrect screws 
may also have been used during 
modification of the control quadrant on 
other airplanes. Consequently, the cams 
screws were not properly secured, 
which allowed the screws to back out 
and interfere with the movement of the 
engine power levers. Such interference, 
if not corrected, could result in limited 
engine power, and consequent reduced 
controllability of the airplane. 


Explanation of Relevant Service 
Information 


SAAB has issued Service Bulletin 
340—76—042, dated May 28, 1998, 
including Attachments 1, 2, and 3, 

, dated May 1, 1998, which describes 
procedures for removing the control 
quadrant, securing the power lever cam 
screws with Loctite, and reinstalling the 
control quadrant. Accomplishment of 
the actions specified in the service 
bulletin is intended to adequately 
address the identified unsafe condition. 
The LFV classified this service bulletin 
as mandatory and issued Swedish 
airworthiness directive 1-128, dated 
May 29, 1998, in order to assure the 
continued airworthiness of these 
airplanes in Sweden. 


FAA’s Conclusions 


These airplane models are 
manufactured in Sweden and are type 
certificated for operation in the United 
States under the provisions of section 
21.29 of the Federal Aviation 
Regulations (14 CFR 21.29) and the 
applicable bilateral airworthiness 


agreement. Pursuant to this bilateral 
airworthiness agreement, the LFV has 
kept the FAA informed of the situation 
described above. The FAA has 
examined the findings of the LFV, 
reviewed all available information, and 
determined that AD action is necessary 
for products of this type design that are 
certificated for operation in the United 
States. 


Explanation of Requirements of 
Proposed Rule 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, the proposed AD would require 
accomplishment of the actions specified 
in the service bulletin described 
previously. 
Cost Impact 


The FAA estimates that 283 airplanes 
of U.S. registry would be affected by this 
proposed AD, that it would take 
approximately 9 work hours per 
airplane to accomplish the proposed 
actions, and that the average labor rate 
is $60 per work hour. Required parts 
would be supplied by the manufacturer 
at no cost to the operators. Based on 
these figures, the cost impact of the 
proposed AD on U.S. operators is 
estimated to be $152,820, or $540 per 

irplane. 
“The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted. 


Regulatory Impact 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 

or the reasons discussed above, I 

certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) i i 
promulgated, will not have a significan 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 


regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

SAAB Aircraft AB: Docket 98-NM—244-AD. 


Applicability: Model SAAB SF340A and 
SAAB 340B series airplanes, as listed in Saab 
Service Bulletin 340—-76—042, dated May 28, 
1998, certificated in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
otherwise modified, altered, or repaired in 
the area subject to the requirements of this 
AD. For airplanes that have been modified, 
altered, or repaired so that the performance 
of the requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (c) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent the cam screws of the engine 
power levers from backing out and 
interfering with the movement of the engine 
power levers, which could result in limited 
engine power, and consequent reduced 
controllability of the airplane, accomplish 
the following: 

(a) Within 1,200 flight hours or 6 months 
after the effective date of this AD, whichever 
occurs first, remove the control quadrant, 
secure the power lever cam screws with 
Loctite, and reinstall the control quadrant, in 
accordance with Saab Service Bulletin 340— 
76-042, dated May 28, 1998, including 
Attachments 1, 2, and 3, all dated May 1, 


998. 
(b) As of the effective daie of this AD, no 
person shall install on any airplane any 
control quandrant unit having part number 
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(P/N) 53082, 53162, or 53170, unless the 
control quandrant unit has been modified in 
accordance with this AD. 

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
International Branch, ANM-116, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, International Branch, 
ANM-116. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the International Branch, 
ANM-116. 

(d) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

Note 3: The subject of this AD is addressed 
in Swedish airworthiness directive 1-128, 
dated May 29, 1998. 

Issued in Renton, Washington, on October 
21, 1998. 


Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 98—28668 Filed 10-26-98; 8:45 am] 
BILLING CODE 4910-13-U 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 98-NM-241-AD] 
RIN 2120-AA64 


Airworthiness Directives; Lockheed 
Model L-1011-385-1 Series Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain Lockheed Model L—-1011-385-1 
series airplanes. This proposal would 
require modification of the power drive 
units and the lower drive sprocket 
assemblies of the galley lift system. This 
proposal is prompted by a report 
indicating that, due to fatigue cracking, 
the primary and secondary drive shafts 
of the galley lift failed and caused the 
galley lift to drop to the lower level, 
injuring a flight attendant. The actions 
specified by the proposed AD are 
intended to prevent such fatigue 
cracking of the primary and secondary 
drive shafts, which could result in 


complete fracturing of the secondary 
shaft; such fracturing could allow the 
galley lift to drop to the bottom of the 
shaft, and could result in possible injury 
to crewmembers. 

DATES: Comments must be received by 
December 11, 1998. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-114, 
Attention: Rules Docket No. 98-NM-— 
241—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9:00 a.m. and 3:00 
p-m., Monday through Friday, except 
Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
Lockheed Aeronautical Systems 
Support Company (LASSC), Field 
Support Department, Dept. 693, Zone 
0755, 2251 Lake Park Drive, Smyrna, 
Georgia 30080. This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington; or at 
the FAA, Small Airplane Directorate, 
Atlanta Aircraft Certification Office, 
One Crown Center, 1895 Phoenix 
Boulevard, suite 450, Atlanta, Georgia. 
FOR FURTHER INFORMATION CONTACT: 
Thomas Peters, Aerospace Engineer, 
Systems and Flight Test Branch, ACE- 
116A, FAA, Small Airplane Directorate, 
Atlanta Aircraft Certification Office, 
One Crown Center, 1895 Phoenix 
Boulevard, suite 450, Atlanta, Georgia 
30349; telephone (770) 703-6063; fax 
(770) 703-6097. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 


proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 98-NM-—241—AD.” The 
postcard will be date stamped and 
returned to the commenter. 


Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-114, Attention: Rules Docket No. 
98—-NM-241—AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056. 
Discussion 

The FAA has received a report 
indicating that the primary and 
secondary drive shafts of the lower 
galley lift failed on a Lockheed L—1011— 
385-1 series airplane. This failure 
resulted in the galley lift dropping to the 
lower level, and consequent injury to a 
flight attendant. This incident was 
caused by undetected fatigue cracking of 
the secondary shaft. Such fatigue 
cracking, if not detected and corrected 
in a timely manner, could result in 
complete fracturing of the secondary 
shaft, which could allow the galley lift 
to drop to the bottom of the shaft, and 
possible injury to crewmembers. 


Explanation of Relevant Service 
Information 


The FAA has reviewed and approved 
Lockheed Service Bulletin 093—25-—294, 
Revision 2, dated April 13, 1981, which 
describes procedures for modification of 
the power drive units and the lower 
drive sprocket assemblies of the galley 
lift system. The modification includes 
reworking and reidentifying the (left 
and right) power drive units and the 
lower drive sprocket assemblies. 
Accomplishment of the actions 
specified in the Lockheed service 
bulletin is intended to adequately 
address the identified unsafe condition. 

The Lockheed service bulletin 
references Lear Siegler, Inc., Service 
Bulletins 21192-2508, Revision 1, 
dated October 19, 1979; 21192—25-09 
dated August 17, 1979; and 65806—25- 
03, dated June 9, 1979; as additional 
sources of service information for the 
modification of the power drive units 
and the lower drive sprocket assemblies. 


Explanation of Requirements of 
Proposed Rule 


Since an unsafe condition has been 
identified that is likely to exist or 
develop on other products of this same 


Federal Register/Vol. 63, No. 207/ Tuesday, October 27, 1998/ Proposed Rules 


57263 


type design, the proposed AD would 
require accomplishment of the actions 
specified in the Lockheed service 
bulletin described previously, except as 
described below. 


Differences Between the Proposed Rule 
and Service Bulletin 


Operators should note that, although 
the referenced Lockheed service bulletin 
specifies that the spare power drive 
units and the lower drive sprocket 
assemblies of the galley lift system are 
not affected by this modification, this 
proposed AD would require such spares 
of the galley lift system to be modified 
in accordance with this AD prior to 
installation onto the galley lift system. 


Cost Impact 


There are approximately 148 
airplanes of the affected design in the 
worldwide fleet. The FAA estimates that 
77 airplanes of U.S. registry would be 
affected by this proposed AD, that it 
would take approximately 16 work 
hours per airplane to accomplish the 
proposed modification, and that the 
average labor rate is $60 per work hour. 
Required parts would cost 
approximately $1,797 per airplane. 
Based on these figures, the cost impact 
of the proposed AD on U.S. operators is 
estimated to be $212,289, or $2,757 per 


lane. 
"Fhe cost impact figure discussed 


above is based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted. 


Regulatory Impact 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. 

Therefore, in accordance with 
Executive Order 12612, it is determined 
_ that this proposal would not have 
sufficient federalism implications to 
warrant the preparation of a Federalism 
Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 


regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 
Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

Lockheed: Docket 98—-NM-241-—AD. 

Applicability: Model L-1011-385-1, L- 
1011-385—1-—14, and L—1011-385-1-15 
series airplanes, equipped with lower deck 
galleys; certificated in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (c) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent fatigue cracking of the primary 
and secondary drive shafts, which could 
result in complete fracturing of the secondary 
shaft, and consequent dropping of the galley 
lift to the bottom of the shaft and possible 
injury to crewmembers, accomplish the 
following: 

(a) Within 18 months after the effective 
date of this AD, modify the power drive units 
and the lower drive sprocket assemblies of 
the galley lift system in accordance with 
Lockheed Service Bulletin 093-—25-—294, 
Revision 2, dated April 13, 1981. 

Note 2: The Lockheed service bulletin 
references Lear Siegler, Inc., Service 
Bulletins 21192-—25-08, Revision 1, dated 
October 19, 1979; 21192-25-09, dated 
August 17, 1979; and 65806-—25-03, dated 


June 9, 1979; as additional sources of service 
information for modification of the power 
drive units and the lower drive sprocket 
assemblies. 

(b) As of the effective date of this AD, no 
person shall install on any airplane a power 
drive unit of the galley lift system having 
Lockheed part number (P/N) 671989—-191 
(Lear Siegler P/N 21192-004) or a lower drive 
sprocket assembly having Lockheed P/N 
671980—171 (Lear Siegler P/N 65806—313) 
unless it has been modified in accordance 
with this AD. 

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Atlanta 
Aircraft Certification Office (ACO), FAA, 
Small Airplane Directorate. Operators shall 
submit their requests through an appropriate 
FAA Principal Maintenance Inspector, who 
may add comments and then send it to the 
Manager, Atlanta ACO. 

Note 3: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Atlanta ACO. 

(d) Special flight permits may be issued in - 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

Issued in Renton, Washington, on October 
21, 1998. 


(Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
(FR Doc. 98—28667 Filed 10-26-98; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


(Docket No. 98-NM-07-AD] 
RIN 2120-AA64 


Airworthiness Directives; Airbus Model 
A319, A320, and A321 Series Airpianes 


AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Supplemental notice of 


proposed rulemaking; reopening of 
comment period. 


SUMMARY: This document revises an 
earlier proposed airworthiness directive 
(AD), applicable to certain Airbus 
Model A319, A320, and A321 series 
airplanes, that would have required 
modification of the airplane wiring to 
separate the electrical inputs sent by the 
engine interface units (EIU) to certain 
probe heat computers (PHC). That 
proposal was prompted by the issuance 
of mandatory continuing airworthiness 
information by a foreign civil 
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airworthiness authority. This new 
action revises the proposed rule by 
changing the procedure for testing the 
modified wiring of the EIU’s and PHC’s 
for certain airplanes. The actions 
specified by this new proposed AD are 
intended to prevent simultaneous loss 
of heating to pitot probes 1 and 3, which 
could result in incorrect airspeed 
indications to both the pilot’s and first 
officer’s airspeed indication systems. 
Malfunction of these systems could 
result in reduced controllability of the 
airplane. 

DATES: Comments must be received by 
November 23, 1998. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-114, 
Attention: Rules Docket No. 98-NM- 
07—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9:00 a.m. and 3:00 
p-m., Monday through Friday, except 
Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
Airbus Industrie, 1 Rond Point Maurice 
Bellonte, 31707 Blagnac Cedex, France. 
This information may be examined at 
the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., 
Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Norman B. Martenson, Manager, 
International Branch, ANM-116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 227-2110; 
fax (425) 227-1149. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received. _ 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 


concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 98-NM-07—AD.”’ The 
postcard will be date stamped and 
returned to the commenter. 


Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-114, Attention: Rules Docket No. 
98—-NM-07-—AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056. 
Discussion 

A proposal to amend part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) to add an airworthiness 
directive (AD), applicable to certain 
Airbus Model A319, A320, and A321 
series airplanes, was published as a 
notice of proposed rulemaking (NPRM) 
in the Federal Register on February 23, 
1998 (63 FR 8886). That NPRM would 
have required modification of the 
airplane wiring to separate the electrical 
inputs sent by the engine interface units 
(EIU) to certain probe heat computers 
(PHC). That NPRM was prompted by the 
issuance of mandatory continuing 
airworthiness information by a foreign 
civil airworthiness authority. The 
existing PHC’s 1 and 3 receive the same 
discrete information from EIU’s 1 and 2 
to automatically control the pitot probe 
heating. Isolation defects caused by 
internal corrosion of a PHC, if not 
corrected, could result in simultaneous 
loss of heating to pitot probes 1 and 3, 
which could result in incorrect airspeed 
indications to both the pilot’s and first 
officer’s airspeed indication systems. 
Malfunction of these systems could 
result in reduced controllability of the 
airplane. 


Actions Since Issuance of Previous 
Proposal 
Due consideration has been given to 


the comments received in response to 
the NPRM. 


Request to Reference Revised Service 
Information 


One commenter (the manufacturer) 
requests that the FAA revise the 
proposed AD to reference Revision 02 of 
Airbus Service Bulletin A320-30-1036, 
dated February 4, 1998, instead of the 
original issue of that service bulletin, 
dated May 9, 1997 (which was 
referenced as the appropriate source of 


service information in the original 
NPRM). The commenter states that its 
analysis shows that the test specified in 
the original issue of the service bulletin 
is not adequate for airplanes equipped 
with engines manufactured by 
International Aero Engines AG (IAE). 
However, Revision 02 of the service 
bulletin does specify a test procedure 
that is appropriate for airplanes 
equipped with IAE engines. Revision 02 
also retains the original test procedure 
for airplanes equipped with engines 
manufactured by CFM International 
(CFMI). 

The FAA concurs with the 
commenter’s request to reference 
Revision 02 of the subject service 
bulletin. Since issuance of the NPRM, 
the FAA has reviewed Revision 02 of 
the subject service bulletin. That service 
bulletin describes procedures similar to 
those described in the original issue for 
modification of the airplane wiring to 
divide electrical inputs sent by the EIU’s 
to PHC’s 1 and 3. However, Revision 02 
of the service bulletin differs from the 
original issue of the service bulletin in 
that Revision 02 specifies a new 
procedure for testing modified wiring 
on all Airbus Model A319, A320, and 
A321 series airplanes equipped with 
IAE engines. 

The Birection Générale de l’Aviation 
Civile (DGAC), which is the 
airworthiness authority for France, 
classified Revision 02 of the service 
bulletin as mandatory for airplanes 


equipped with IAE engines and issued 


French airworthiness directives 97— 
203-—102(B)R1 and 98—152-114(B), both 
dated April 8, 1998, in order to assure 
the continued airworthiness of Airbus 
Model A319, A320, and A321 series 
in France. 

erefore, the FAA has revised 
paragraph (a) of the proposed AD to 
specify the original issue or Revision 02 
of the service bulletin as the appropriate 
source of service information for the 
modification and testing of wiring on 
airplanes equipped with CFMI engines, 
and to specify Revision 02 as the 
appropriate source of service 
information for the modification and 
testing of wiring on airplanes equipped 
with IAE engines. 


Explanation of Applicability 


The original NPRM specified that the 
proposed AD was applicable to Airbus 
“Model A319, A320, and A321 series 
airplanes, on which Airbus 
Modification 26403 or Airbus Service 
Bulletin A320—30-—1036 has not been 
accomplished, certificated in any 
category.” As described previously, the 
procedure for testing the modification 
that was specified in the original issue 
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of the service bulletin was not 
appropriate for all airplanes, and 
airplanes that were modified in 
accordance with the original issue of the 
service bulletin may require retesting. 
Therefore, the FAA has revised the 
applicability of this supplemental 
NPRM to specify, “Model A319, A320, 
and A321 series airplanes; excluding 
airplanes on which Airbus Modification 
26403 or Airbus Service Bulletin A320— 
30-1036, Revision 02, dated February 4, 
1998, has been accomplished; 
certificated in any category.” 


Conclusion 


Because these changes expand the 
scope of the originally proposed rule, 
the FAA has determined that it is 
necessary to reopen the comment period 
to provide additional opportunity for 
public comment. 


Cost Impact 


The FAA estimates that 150 airplanes 
of U.S. registry would be affected by this 
proposed AD. 

It would take approximately 3 work 
hours per airplane to accomplish the 
proposed modification (including 
testing), at an average labor rate of $60 
per work hour. Required parts would be 
provided by the manufacturer at no cost 
to the operators. Based on these figures, 
the cost impact of the proposed AD on 
U.S. operators is estimated to be 
$27,000, or $180 per airplane. 

Should an operator be required to re- 
test modified wiring, it would take 
approximately 1 additional work hour 
per airplane to accomplish the test, at an 
average labor rate of $60 per work hour. 
Based on these figures, the cost impact 
of any necessary re-test proposed by this 
AD on U.S. operators is estimated to be 
$60 per airplane. 

The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted. 


Regulatory Impact 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 


is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 
Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

Airbus Industrie: Docket 98-NM-07—AD. 

Applicability: Model A319, A320, and 
A321 series airplanes; excluding airplanes on 
which Airbus Modification 26403 or Airbus 
Service Bulletin A320—30—1036, Revision 02, 
dated February 4, 1998, has been - 
accomplished; certificated in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
otherwise modified, altered, or repaired in 
the area subject to the requirements of this 
AD. For airplanes that have been modified, 
altered, or repaired so that the performance 
of the requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (b) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request shou!d include 
specific proposed actions to address it. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent simultaneous loss of heating to 
pitot probes 1 and 3, which could result in 
incorrect airspeed indications to both the 
pilot’s and first officer’s airspeed indication 
systems, and reduced controllability of the 
airplane, accomplish the following: 


(a) Within 6 months after the effective date 
of this AD, modify the airplane wiring to 
separate the electrical inputs sent by the 
engine interface units to probe heat 
computers 1 and 3, and test the modified 
wiring; in accordance with the service 
bulletin referenced in paragraph (a)(1) or 
(a)(2) of this AD, as applicable. 

(1) For airplanes equipped with engines 
manufactured by CFM International (CFMI): 
Modify and test in accordance with Airbus 
Service Bulletin A320-30—1036, dated May 
9, 1997; or Airbus Service Bulletin A320-30— 
1036, Revision 02, dated February 4, 1998. 

Note 2: For airplanes equipped with CFMI 
engines: Accomplishment of the modification 
and test in accordance with Airbus Service 
Bulletin A320—-30-1036, Revision 01, dated 
July 7, 1997, is considered acceptable for 
compliance with paragraph (a)(1) of this AD. 

(2) For airplanes equipped with engines 
manufactured by International Aero Engines 
AG (IAE): Modify and test in accordance with 
Airbus Service Bulletin A320-30—1036, 
Revision 02, dated February 4, 1998. 

Note 3: For airplanes equipped with IAE 
engines: Accomplishment of the modification 
in accordance with Airbus Service Bulletin 
A320-30—1036, dated May 9, 1997, or 
Revision 01, dated July 7, 1997, prior to the 
effective date of this AD, is considered 
acceptable for compliance with the 
modification specified by paragraph (a)(2) of 
this AD, provided that the modification is 
tested in accordance with the procedures 
specified in Airbus Service Builetin A320— 
30-1036, Revision 02, dated February 4, 
1998. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
Internationai Branch, ANM-116, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, International Branch, 
ANM-116. 

Note 4: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the International Branch, 
ANIM-116. 

(c) Special flight permits may be issued in 
accordance with §§ 21.197 and 21.199 of the 
Federal Aviation Regulations (14 CFR 21.197 
and 21.199) to operate the airplane to a 
location where the requirements of this AD 
can be accomplished. 

Note 5: The subject of this AD is addressed 
in French airworthiness directives 97—203-— 
102(B)R1 and 98—152-114(B), both dated 
April 8, 1998. 

Issued in Renton, Washington, on October 
21, 1998. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 98-28666 Filed 10-26-98; 8:45 am] 
BILLING CODE 4910-13-P 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 97-NM-195-AD] 
RIN 2120-AA64 


Airworthiness Directives; British 
Aerospace (Jetstream) Model 4101 
Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This document proposes the 
supersedure of an existing airworthiness 
directive (AD), applicable to certain 
British Aerospace (Jetstream) Model 
4101 airplanes, that currently requires 
repetitive detailed visual inspections to 
detect cracks in the shear cleats of the 
roller guide structural support of the 
passenger door, and replacement of any 
cracked shear cleat with a new shear 
cleat. That AD also provides for an 
optional terminating modification that 
constitutes terminating action for the 
repetitive inspections. This action 
would mandate accomplishment of the 
previously optional terminating 
modification. This proposal is prompted 
by reports indicating that fatigue 
cracking was detected in the roller guide 
shear cleats of the passenger door. The 
actions specified by the proposed AD 
are intended to prevent such fatigue- 
related cracking, which could result in 
structural failure or loss of the passenger 
door, and consequent rapid 
depressurization of the airplane during 
flight. 

DATES: Comments must be received by 
November 27, 1998. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM—114, 
Attention: Rules Docket No. 97-N-—195- 
AD, 1601 Lind Avenue, SW., Renton, 
Washington 98055-4056. Comments 
may be inspected at this location 
between 9:00 a.m. and 3:00 p.m., 
Monday through Friday, except Federal 
holidays. 

The service information referenced in 
the proposed rule may be obtained from 
AI(R) American Support, Inc., 13850 
Mclearen Road, Herndon, Virginia 
20171. This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Norman B. Martenson, Manager, 
International Branch, ANM-116, FAA, 


Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 227-2110; 
fax (425) 227-1149. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 97-NM-195-AD.” The 
postcard will be date stamped and 
returned to the commenter. 


Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-114, Attention: Rules Docket No. 
97—NM-195-—AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056. 
Discussion 

On July 21, 1997, the FAA issued AD 
97-16-01, amendment 39—10090 (62 FR 
40267, July 28, 1997), applicable to 
certain British Aerospace (Jetstream) 
Model 4101 airplanes, to require 
repetitive detailed visual inspections to 
detect cracks in the shear cleats of the 
roller guide structural support of the 
passenger door, and replacement of any 
cracked shear cleat with a new shear 
cleat. That AD also provides for an 
optional modification that constitutes 
terminating action for the repetitive 
inspections. That action was prompted 
by a report indicating that fatigue 
cracking was found in the roller guide 
shear cleats of the passenger door. The 


requirements of that AD are intended to 
detect and correct such fatigue-related 
cracking, which could result in 
structural failure of the passenger door, 
and consequent rapid depressurization 
of the airplane or loss of the passenger 
door while the airplane is in flight. 


Actions Since Issuance of Previous Rule 


When AD 97-16-01 was issued, it 
contained a provision for an optional 
modification of the passenger door 
which, if accomplished, would 
constitute terminating action for the 
required repetitive inspections. Also, in 
AD 97-16-01, the FAA indicated that 
the inspections required by that AD 
were considered “interim action” and 
that it was considering further 
rulemaking action to mandate 
accomplishment of the terminating 
modification. This action proposes such 
a requirement, to be accomplished in 
accordance with Jetstream Service 
Bulletin J41-52-050, dated May 6, 1997. 
(This service bulletin was described 
previously in AD 97-16-01.) 


FAA’s Conclusiens 


This airplane model is manufactured 
in the United Kingdom and is type 
certificated for operation in the United 
States under the provisions of section 
21.29 of the Federal Aviation 
Regulations (14 CFR 21.29) and the 
applicable bilateral airworthiness 
agreement. Pursuant to this bilateral 
airworthiness agreement, the Civil 
Aviation Authority (CAA), which is the 
airworthiness authority for the United 
Kingdom, has kept the FAA informed of 
the situation described above. The FAA 
has examined the findings of the CAA, 
reviewed all available information, and 
determined that AD action is indeed 
necessary for products of this type 
design that are certificated for operation 
in the United States. 


Explanation of Requirements of 
Proposed Rule 


Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, the proposed AD would 
supersede AD 97-16-01 to continue to 
require repetitive detailed visual 
inspections to detect cracks in the shear 
cleats of the roller guide structural 
support of the passenger door, and 
replacement of any cracked shear cleat 
with a new shear cleat. In addition, the 
proposed AD would mandate 
accomplishment of the previously 
optional terminating modification. 
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Differences Between Proposed Rule and 
Service Bulletin 


Operators should note that this AD 
proposes to mandate the modification of 
the passenger door described in 
Jetstream Service Bulletin J41-52-050 
as terminating action for the repetitive 
inspections. Incorporation of this 
terminating action was classified as 
optional in this service bulletin. 

The FAA has determined that long- 
term continued operational safety will 
be better assured by design changes to 
remove the source of the problem, rather 
than by repetitive inspections. Long- 
term inspections may not be providing 
the degree of safety assurance necessary 
for the transport airplane fleet. This, 
coupled with a better understanding of 
the human factors associated with 
numerous continual inspections, has led 
the FAA to consider placing less 
emphasis on inspections and more 
emphasis on design improvements. The 
proposed modification requirement is in 
consonance with these conditions. 


Cost Impact 


There are approximately 57 airplanes 
of U.S. registry that would be affected 
by this proposed AD. 

The inspections that are currently 
required by AD 97~-16-01, and retained 
in this proposed AD, take approximately 
3 work hours per airplane to 
accomplish, at an average labor rate of 
$60 per work hour. Based on these 
figures, the cost impact of the currently 
required inspections on U.S. operators 
is estimated to be $10,260, or $180 per 
airplane, per inspection cycle. 

The new modification that is 
proposed by this AD action would take 
approximately 55 work hours per 
airplane to accomplish, at an average 
labor rate of $60 per work hour. 
Required parts would cost 
approximately $2,460 per airplane. 
Based on these figures, the cost impact 
of the modification proposed by this AD 
on U.S. operators is estimated to be 
$328,320, or $5,760 per airplane. 

The cost impact figures discussed 
above are based on assumptions that no 
operator has yet accomplished any of 
the current or proposed requirements of 
this AD action, and that no operator 
would accomplish those actions in the 
future if this AD were not adopted. 


Regulatory Impact 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 


in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 

or the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
removing amendment 39—10090 (62 FR 
40267, July 28, 1997), and by adding a 
new airworthiness directive (AD), to 
read as follows: 


British Aerospace Regional Aircraft 
[Formerly Jetstream Aircraft Limited; 
British Aerospace (Commercial Aircraft) 
Limited]: Docket 37-NM-195—AD. 
Supersedes AD 97-16-01, Amendment 
39—10090. 

Applicability: Jetstream Model 4101 
airplanes, constructor’s numbers 41004 
through 41099 inclusive; certificated in any 
category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (d) of this AD. 
The request should include an assessment of 


the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Cornpliance: Required as indicated, unless 
accomplished previously. 

To prevent fatigue-related cracking in the 
shear cleats of the roller guide structural 
support of the passenger door, which could 
result in structural failure or loss of the 
passenger door, and consequent rapid 
depressurization of the airplane during flight, 
accoraplish the following: 


Restatement of Reqirements of AD 97-16-01 

(a) Except as provided by paragraph (b) of 
this AD: Prior to the accumulation of 6,000 
landings, or within 60 days after August 12, 
1997 (the effective date of AD 97-16-01, 
ameridment 39-10090), whichever occurs 
later, perform a detailed visual inspection to 
detect cracks of the shear cleats of the roller 
guide structural support of the passenger 
door, in accordance with Part i of the 
Accomplishment Instructions of Jetstream 
Alert Service Bulletin J41-A52-043, Revision 
2, dated May 6, 1997. Repeat the detailed 
visual inspection, as specified in Part 2 of the 
Accomplishment Instructions of the alert 
service bulletin, thereafter at intervals not to 
exceed 1,500 landings. 

Note 2: Accomplishment of the initial 
detailed visual inspection prior to August 12, 
1997, in accordance with Jetstream Alert 
Service Bulletin ]41-52-043, dated March 74, 
1997, or Revision 1, dated April 11, 1997, is 
considered acceptable for compliance with 
the initial inspection required by paragraph 
(a) of this AD. 

(1) If one cracked shear cleat is detected, 
and the crack is greater than 0.50 inches, 
prior to further flight, replace the cracked 
sheer cleat with a new shear cleat in 
accordance with the alert service bulletin. 

(2) If one cracked shear cleat is detected, 
and the crack is less than or equal to 0.50 
inches, within 170 landings following 
accomplishment of the inspection required 
by this paragraph, replace the shear 
cleat with a new shear cleat in accordance 
with the alert service bulletin. 

(3) If more than one cracked shear cleat is 
detected, but no single crack is greater than 
0.50) inches in length, prior to further flight, 
replace all cracked shear cleats with new 
shear cleats in accordance with the alert 
service bulletin. 

(b) For airplanes on which all shear cleats 
have been replaced: Inspect as required by 
paragraph (a) of this AD, prior to the 
accumulation of 6,000 total landings on the 
highest time new shear cleat, or within 60 
days after August 12, 1997, whichever occurs 
later. Repeat the detailed visual inspection 
thereafter at intervals not to exceed 1,500 
landings. 


New Requirements of this AD 

(c) Modify the passenger door 
(Modification No. JM41576) at all four roller 
guide locations in accordance with Jetstream 
Service Bulletin J41-52-050, dated May 6, 
199)7, at the time specified in paragraph (c)(1) 
or (c)(2) of this AD, whichever occurs later. 
Accomplishment of this modification 
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constitutes terminating action for the 
requirements of this AD. 

(1) Within 4,000 landings or 2 years after 
accomplishment of the initial inspection 
required by paragraph (a) of this AD. Or 

(2) Within 6 months after the effective date 
of this AD. 

(d) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
International Branch, ANM-—116, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, International Branch, 
ANM-116. 

Note 3: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the International Branch, 
ANM-116. 

(e) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

Issued in Renton, Washington, on October 
21, 1998. 


Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 98-28665 Filed 10-26-98; 8:45 am] 
BILLING CODE 4910-12-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 
[Airspace Docket No. 98-AAL-23] 


Proposed Revision of Ciass D 
Airspace; Anchorage, Elmendorf Air 
Force Base (AFB) Airport, AK; 
Proposed Establishment of Class E 
Airspace; Anchorage, Elmendorf AFB 
Airport, AK 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking. 


SUMMARY: This action proposes to revise 
Class D airspace operational times and 
establish Class E airspace at Elmendorf 
AFB, AK. The United States Air Force 
(USAF) has requested this action in 
response to a critical Air Traffic Control 
(ATC) controller shortage at Elmendorf 
AFB, AK. Adoption of this proposal 
would result in the provision of a part 
time operation of the Class D airspace 
and establishment of Class E airspace 
for Instrument Flight Rules (IFR) and 
Special Visual Flight Rules (VFR) 
operations at Elmendorf AFB, AK. 
DATES: Comments must be received on 
or before December 11, 1998. 


ADDRESSES: Send comments on the 
proposal in triplicate to: Manager, 
Operations Branch, AAL—530, Docket 
No. 98—-AAL-—23, Federal Aviation 
Administration, 222 West 7th Avenue, 
Box 14, Anchorage, AK 99513-7587. 
The official docket may be examined 
in the Office of the Regional Counsel for 
the Alaskan Region at the same address. 
An informal docket may also be 
examined during normal business hours 
in the Office of the Manager, Operations 
Branch, Air Traffic Division, at the 
address shown above and on the 
Internet at Alaskan Region’s homepage 
at http://www.alaska.faa.gov/at or at 
address http://162.58.28.41/at. 
FOR FURTHER INFORMATION CONTACT: 
Robert van Haastert, Operations Branch, 
AAL-538, Federal Aviation 
Administration, 222 West 7th Avenue, 
Box 14, Anchorage, AK 99513-7587; 
telephone number (907) 271-5863; fax: 
(907) 271-2850; email: 
Robert.van.Haastert@faa.dot.gov. 
Internet address: http:// 
www.alaska.faa.gov/at or at address 
http://162.58.28.41/at. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy-related 
aspects of the proposal. 
Communications should identify the 
airspace docket number and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 98- 
AAL--23.” The postcard will be date/ 
time stamped and returned to the 
commenter. All communications 
received on or before the specified 
closing date for comments will be 
considered before taking action on the 
proposed rule. The proposal contained 
in this notice may be changed in light 
of comments received. All comments 
submitted will be available for 
examination in the Operations Branch, 
Air Traffic Division, Federal Aviation 
Administration, 222 West 7th Avenue, 
Box 14, Anchorage, AK, both before and 


after the closing date for comments. A 
report summarizing each substantive 
public contact with FAA personnel 
concerned with this rulemaking will be 
filed in the docket. 


Availability of NPRM’s 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the 


Operations Branch, AAL—530, Federal 
Aviation Administration, 222 West 7th 


* Avenue, Box 14, Anchorage, AK 99513- 


7587. Communications must identify 
the notice number of this NPRM. 
Persons interested in being placed on a 
mailing list for future NPRM’s should 
also request a copy of Advisory Circular 
No. 11-2A which describes the 
procedure. 

ternet users may reach the Federal 
Register’s web page for access to 
recently published rulemaking 
documents at http://www. 
access.gpo.gov/su__docs/aces/aces 
140.html. 


The Proposal 

The FAA proposes to amend 14 CFR 
part 71 by revising the Class D airspace 
operational times at Elmendorf AFB, 
AK, due to a critical ATC controller 
shortage. Currently, the Class D airspace 
is operational 24 hours a day, seven 
days a week. The physical dimensions 
of the Class D airspace will not change. 
The following phraseology will be 
added to the end of the Class D airspace 
description: ‘“‘This Class D airspace area 
is effective during the specific dates and 
times established in advance by a Notice 
to Airmen. The effective date and time 
will thereafter be continuously 
published in the Airport/Facility 
Directory.” This action will allow part 
time operation of the Airport Traffic 
Control Tower (ATCT) at Elmendorf 
AFB, AK. The USAF has indicated the 
Elmendorf AFB tower will be closed 
between 2300L and 0700L. During this 
closure, the Class D airspace will 
convert to Class E airspace which this 
proposal is establishing for IFR and 
Special VFR operations. During these 
closure times, the USAF proposes to 
institute a recorded message on the 
Automatic Terminal Information 
Service (ATIS) to contact Anchorage 
Approach Control if ATC services are 
needed. 

The area would be depicted on 
aeronautical charts for pilot reference. 
The coordinates for this airspace docket 
are based on North American Datum 83. 
The Class D airspace areas are published 
in paragraph 5000 and Class E airspace 
areas designated as a surface area are 
published in paragraph 6002 in FAA 
Order 7400.9F, Airspace Designations 
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and Reporting Points, dated September 
10, 1998, and effective September 16, 
1998, which is incorporated by 
reference in 14 CFR 71.1 (63 FR 50139; 
September 21, 1998). The Class D and 
Class E airspace listed in this document 
would be revised and published in the 
Order. 

The FAA has determined that these 
proposed regulations only involve an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore —(1) is not a “significant 
regulatory action” under Executive 
Order 12866; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as 
the anticipated impact is so minimal. 
Since this is a routine matter that will 
only affect air traffic procedures and air 
navigation, it is certified that this rule, 
when promulgated, will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by reference, 
Navigation (air). 


The Proposed Amendment 


In consideration of the foregoing, the 
Federal Aviation Administration 
proposes to amend 14 CFR part 71 as 
follows: 


PART 71—DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 
POINTS 


1. The authority citation for 14 CFR 
part 71 continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959— 
1963 Comp., p. 389. 


§71.1 [Amended] 

2. The incorporation by reference in 
14 CFR 71.1 of Federal Aviation 
Administration Order 7400.9F, Airspace 
Designations and Reporting Points, 
dated September 10, 1998, and effective 
September 16, 1998, is to be amended 
as follows: 


Paragraph 5000 Class D Airspace 


* * * 


AALAKD Anchorage, Elmendorf AFB 

Airport, AK [Revised] 

Anchorage, Elmendorf AFB Airport, AK 
(Lat. 61° 15’11” N., long. 149° 47’38” W.) 

Elmendorf Localizer 


(At. 61° 15/14” N., long. 149° 46’48” W.) 

That airspace extending upward from the 
surface to and including 3,000 feet MSL 
within a 4.7-mile radius of Elmendorf AFB 
Airport and within 2 miles each side of the 
Elmendorf Localizer front course extending 
from the 4.7-mile radius to a point 5.5 miles 
from Elmendorf AFB Airport; excluding that 
airspace east of long. 149° 43’ W, and that 
airspace within the Anchorage International 
Airport, AK, Class C airspace area and the 
Anchorage Merrill Field, AK, Class D 
airspace area. This Class D airspace area is 
effective during the specific dates and times 
established in advance by a Notice to 
Airmen. The effective date and time will 
thereafter be continuously published in the 
Airport/Facility Directory. 
* 


* * * * 


Paragraph 6002 Class E airspace designated 
as surface areas 
* * * * * 


AAL AKE2 Anchorage, Elmendorf AFB 
Airport, AK [New] 
Anchorage, Elmendorf AFB Airport, AK 

(Lat. 61° 15’ 11” N., long. 149° 47’ 38” W.) 
Elmendorf Localizer 

(At. 61° 15’ 14” N., long. 149° 46’ 48” W.) 

That airspace extending upward from the 
surface to and including 3,000 feet MSL 
within a 4.7-mile radius of Elmendorf AFB 
Airport and within 2 miles each side of the 
Elmendorf Localizer front course extending 
from the 4.7-mile radius to a point 5.5 miles 
from Elmendorf AFB Airport; excluding that 
airspace east of long. 149° 43’ W, and that 
airspace within the Anchorage International 
Airport, AK, Class C airspace area and the 
Anchorage Merrill Field, AK, Class D 
airspace area. 
* * * * * 

Issued in Anchorage, AK, on October 20, 
1998. 


Trent S. Cummings, 


Acting Manager, Air Traffic Division, Alaskan 
Region. 


(FR Doc. 98-28756 Filed 10-26-98; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 


Research and Special Programs 
Administration 


49 CFR Parts 192 and 195 

[Docket No. RSPA-98-3783; Notice 1] 
RIN 2137-AB38 

Pipeline Safety: Qualification of 
Pipeline Personnel 


AGENCY: Research and Special 
Administration (RSPA); Office of 
Pipeline Safety (OPS). 

ACTION: Notice of Proposed Rulemaking 
(NPRM). 


SUMMARY: This proposed rule would 
require pipeline operators to develop 


and maintain a written qualification 
program for individuals performing 
covered tasks on pipeline facilities. The 
intent of this qualification rule is to 
ensure a qualified workforce and to 
reduce the probability and consequence 
of incidents caused by human error. 
This NPRM proposes to create new 
subparts in the gas and hazardous liquid 
pipeline safety regulations. These would 
establish qualification requirements for 
individuals performing covered tasks, 
and. would also amend certain training 
requirements in the hazardous liquid 
regulations. This proposed rule was 
developed through a negotiation 
process. 

DATES: RSPA must receive written 
cornments to this proposed rule by 
December 28, 1998. 


ADDRESSES: Comments should be sent to 
the Dockets Facility, U.S. Department of 
Transportation, Plaza 401, 400 Seventh 
Street, SW, Washington, DC 20590— 
0001. Comments may also be filed 
electronically by e-mail at 
ops.comments@rspa.dot.gov. Comments 
should identify the docket number 
(RSPA-—98—3783). Persons should 
submit the original document and one 
(1) copy. Persons wishing to receive 
confirmation of receipt of their 
comments must include a self-addressed 
stamped postcard. The Dockets Facility 
is open from 9 a.m. to 5 p.m., Monday 
through Friday, except on Federal 
holidays. Comments can also be viewed 
over the Internet on http://dms.dot.gov. 


FOR FURTHER INFORMATION CONTACT: 
Eben M. Wyman, (202) 366-0918, or by 
e-mail at eben.wyman@rspa.dot.gov, 
regarding the subject matter of this 
notice; or the Dockets Unit, (202) 366- 
4453, for copies of this notice or other 
material in the docket. 


SUPPLEMENTARY INFORMATION: 


Table of Contents for Supplementary 
Information 
I. Introduction. 
Il. Statutory Authority and Regulatory 
History. 
Ill. Negotiated Rulemaking. 
A. Members of the RSPA Negotiated 
Rulemaking Committee. 
B. Negotiated Rulemaking Committee 
Groundrules. 
C. Committee Meetings. 
IV. Scope. 
A. Persons Covered by the Proposed Rule. 
B. Operators are Responsible for 
Identifying Covered Tasks. 
C. Identification of Covered Tasks. 
1. Tasks Performed on a Pipeline Facility. 
2. Operation or Maintenance Tasks. 
3. Tasks Performed Pursuant to a 
Requirement in 49 CFR part 192 or 195. 
4. Tasks Affecting the Operation or 
Integrity of the Pipeline. 
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D. Amendments to § 195.403. 
V. Definitions. 
VI. Qualification program. 
VII. Recordkeeping. 
VIII. General. 


1. Introduction 


Although no regulatory program is 
capable of completely eliminating 
human error, the objective of this 
proposed rule is to reduce the risk of 
accidents on pipeline facilities 
attributable to human error. This 
proposed rule for the qualification of 
individuals is intended to provide an 
additional level of safety. This proposed 
rule does not replace existing 
qualification requirements in 49 CFR 
part 192. However, it does remove the 
operations and maintenance training 
requirements of § 195.403. The 
proposed rule does not diminish the 
importance of the safety requirements 
already in the pipeline safety 
regulations. These include requirements 
for safety design features, such as relief 
valves and over-pressure protection 
devices, to provide protection against 
human error and other causes of 
incidents and accidents. 

The proposed rule would require 
operators of pipelines to develop a 
qualification program to evaluate an 
individual's ability to perform covered 
tasks, and to recognize and react to 
abnormal operating conditions that may 
occur while performing covered tasks. 

The proposed rule would also set 
recordkeeping requirements that 
operators must follow to successfully 
demonstrate compliance, and the 
information that must be maintained on 
each individual who has been evaluated 
and deemed qualified to work on a 
pipeline facility. Finally, the proposed 
rule would specify the deadlines by 
which operators must develop and 
implement their qualification programs. 

This proposed rule allows operators 
with existing programs to modify those 
programs if necessary to ensure 
compliance with the minimum 
requirements of this proposed rule. The 
proposed rule would also require 
operators without a qualification 
program to establish a program to 
evaluate the qualifications of 
individuals performing certain 
operation and maintenance activities on 
those pipeline facilities that could affect 
pipeline operation or integrity. 

This proposed rule would establish a 
new subpart N in 49 CFR part 192 and 
a new subpart G in 49 CFR part 195. The 
proposal would amend the training 
regulations in 49 CFR 195.403. The 
emergency response training 
requirements remain as they appear in 
49 CFR 195.403. 


II. Statutory Authority and Regulatory 
History 

Sections 106 and 205 of the Pipeline 
Safety Act of 1992 (Pub. L. 102-508) 
required the Department of 
Transportation to establish regulations 
requiring that ‘‘all individuals 
responsible for the operation and 
maintenance of pipeline facilities be 
tested for qualifications and certified to 
operate and maintain those facilities.” 

On August 3, 1994, RSPA published 
a notice of proposed rulemaking to 
establish specific training requirements 
for the qualification of pipeline workers 
(59 FR 39506). This proposal would 
have introduced qualification standards 
for personnel that perform, or supervise 
persons performing, regulated 
operations, maintenance, and 
emergency response functions. The 
purpose of the proposal was to improve 
pipeline safety by requiring operators to 
ensure the competency of pipeline 
personnel through training, testing, and 
periodic refresher training. 

In response to this notice, RSPA 
received 131 comments that expressed a 
wide variety of interests and concerns. 
Most commenters asserted that the 
proposal should have taken a more’ 
general approach to qualification with 
broad requirements for persons 
performing “safety related” functions. 
Commenters stated that the proposal 
was too prescriptive and that the many 
references to training requirements 
should be modified to focus the 
proposal on actual qualification, rather 
than on the methods(s) of achieving 
qualification. 

OPS’ technical advisory committees, 
the Technical Pipeline Safety Standards 
Committee and the Technical 
Hazardous Liquid Pipeline Safety 
Standards Committee, disapproved of 
the proposal. These Committees passed 
several motions for amendments to the 
proposal. These motions were generally 
consistent with the written comments. 

Subsequently, the pipeline safety law 
was amended to require that ‘‘all 
individuals who operate and maintain 
pipeline facilities shall be qualified to 
operate and maintain the pipeline 
facilities” (49 U.S.C. 60102(a)). This law 
also requires that the “qualifications 
applicable to an individual who 
operates and maintains a pipeline 
facility shall address the ability to 
recognize and react appropriately to 
abnormal operating conditions that may 
indicate a dangerous situation or a 
condition exceeding design limits” (49 
U.S.C. 60102(a)). 

Following review of the comments to 
the 1994 proposed rulemaking, as well 
as recommendations by the Technical 


Advisory Committees, and a petition for 
withdrawal and alternative proposal 
submitted collectively by the American 
Gas Association, the American Public 
Gas Association, and the Southern Gas 
Association, RSPA decided that a 
regulatory process other than traditional 
rulemaking would better address the 
issues surrounding operator 
qualifications. Consequently, RSPA 
issued a Notice of Withdrawal of the 
1994 proposed rulemaking (61 FR 
34413, July 22, 1996) and 
simultaneously issued a Notice of Intent 
to form a negotiated rulemaking 
committee to develop a proposed rule 
on the qualification of pipeline 
personnel (61 FR 34410, July 22, 1996). 


III. Negotiated Rulemaking 


RSPA understands that effective 
regulatory solutions to certain issues 
can be difficult for an agency to craft. In 
the typical rulemaking process, the 
participants often develop adversarial 
relationships that prevent effective 
communication and creative solutions. 
Exchange of ideas that may lead to 
solutions that are acceptable to all 
interested groups does not often occur 
in the traditional notice and comment 
rulemaking procedure. 

Negotiated rulemaking is conducted 
under authority of the Negotiated 
Rulemaking Act of 1990 and the Federal 
Advisory Committee Act. The process 
involves assembling representatives of 
the affected interests assemble to 
discuss a particular issue and all 
potential solutions. The goal is to reach 
consensus and prepare a proposed rule 
for consideration by the agency. After 
public comment on the proposed rule, 
the group may reconvene to review the 
comments and make recommendations 
for a final rule. This inclusive process 
is intended to make the proposed rule 
more acceptable to all affected interests 
and minimize the likelihood of petitions 
for reconsideration and litigation. 

RSPA believed that the negotiated 
rulemaking process would provide 
ample opportunity for all affected 
parties to present their views and to 
reach a consensus on a proposed 
qualification rule. Negotiated 
rulemakings have been used 
successfully by the Department of 
Transportation, including the Federal 
Aviation Administration, the United 
States Coast Guard, the Federal 
Highway Administration, and the 
National Highway Traffic Safety 
Administration, and the Federal 
Railroad Administration. In addition, 
the Environmental Protection Agency, 
and the Occupational Safety and Health 
Administration have successfully used 
the process. 
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A. Members of the RSPA Negotiated 
Rulemaking Committee 


The Federal Mediation and 
Conciliation Service (FMCS) served as 
the convenor and facilitator for the 
Negotiated Rulemaking Committee. 
FMCS chaired the negotiations, offered 
suggestions in attempting to reach the 
desired consensus, and helped 
determine the feasibility of negotiating 
particular issues. From the beginning of 
this process, RSPA met with FMCS on 
several occasions to discuss the issues 
that needed to be addressed and the 
interests that needed to be represented 
on a negotiated rulemaking committee. 
After a comprehensive search, (RSPA 
selected the following organizations, 
representing broad interests, to serve on 
the Negotiated Rulemaking Committee: 

1. American Gas Association (A.G.A.): 
Represents a large number of gas 
distribution and a few transmission 
companies in the pipeline industry. 
A.G.A. members consist of both large 
and small operators. 

2. American Petroleum Institute (API): 
Represents the interests of the 
hazardous liquid pipeline companies. 
API is the major trade association in the 
petroleum industry, and also represents 
the interests of operators of other 
hazardous liquid pipelines. 

3. Interstate Natural Gas Association 
of America (INGAA): Represents the 
interests of the larger interstate gas 
transmission pipeline companies in the 
natural gas transportation industry. 
INGAA consists mainly of the larger 
interstate gas transmission pipelines. 

4. American Public Gas Association 
(APGA): Represents publicly-owned and 
municipal gas companies. Although 
these public companies are generally 
small, they operate a large number of 
the distribution pipelines in American 
cities and suburbs. 

5. National Propane Gas Association 
(NPGA): Represents the interests of 
propane marketing and distribution at 
the local level . NPGA is made up of 
both large and small companies. 

6. Association of Texas Intrastate 
Natural Gas Pipelines: Represents the 
interests of intrastate natural gas 
transmission pipelines. 

7. Midwest Gas Association (MGA): 
Represents over 300 investor-owned 
utilities, municipal utilities, contractors 
and manufacturers. MGA brought 
considerable expertise in pipeline 
personnel training issues. 

8. NACE International, The Corrosion 
Society (NACE): An organization of 
corrosion experts. NACE works 
primarily on issues of corrosion and 
corrosion control systems. 

9. National Association of Pipeline 
Safety Representatives (NAPSR): 


Represents state pipeline safety 
programs. Many of these organizations 
will] incorporate the final rule on 
operator qualifications into their 
pipeline safety program. - 

10. National Association of 
Regulatory Utility Commissioners 
(NARUC): Represents the interests of the 
state utility commissioners, who 
regulate gas rates and terms of service in 
mest of the fifty states. 

11. National Association of State Fire 
Marshals: Represents the interests of 
state fire officials in state safety 
programs and the issue of qualification 
for emergency response. 

12. International Union of Operating 
Engineers (IUOE): Represents the 
interests of a substantial number of 
pipeline construction and maintenance 
workers. 

13. International Brotherhood of 
Electrical Workers (IBEW): Represents 
over 21,000 gas industry workers. 

14. Office of Pipeline Safety (OPS): 
Served as the representative of RSPA, 
and the Designated Federal Official on 
the Negotiated Rulemaking Committee. 


B. Negotiated Rulemaking Committee 
Groundrules. 


Most of the procedures and protocols 
followed in the negotiation were 
established by the Committee. A set of 
Committee “groundrules” was 
developed by participants at the initial 
meeting. Issues discussed and agreed 
upon by the Committee included: how 
discussions would be conducted, 
possibility of subgroups to work on 
particular issues, expectations of 
Committee members, the Committee’s 
role throughout the rulemaking process, 
audience participation, and other topics. 
The following are some of the more 
significant critical groundrules 
established by the Committee: 

1. Membership: All organizations 
were allowed one seat at the table, and 
permitted to name one alternate to serve 
in their absence. 

2. Good faith: All participants were 
expected to act in good faith on behalf 
of their organization. OPS agreed to 
issue the Committee’s proposed rule as 
long as it was not in conflict with any 
other legal requirements. In turn, the 
Committee agreed to support the 
proposal following publication in the 
Federal Register. It was agreed that the 
Committee would be actively involved 
— publication of the final rule. 

3. Conduct of meetings: Committee 
members reserved the right to bring 
constituents to the table to address the 
Committee, and could quietly consult 
with constituents during the course of 
the negotiation. All meetings were open 
to the public. The Committee agreed 


that there would be time scheduled on 
every meeting agenda for comment by 
the audience. 

4. Public Record: RSPA kept a record 
of all Committee meetings. This record 
was placed in the public docket (Docket 
No. PS 94) and is publicly available. 

5. Consensus: The goal of the 
negotiating process is consensus. The 
Committee developed its own definition 
of consensus for the purposes of this 
rulemaking, which was as follows: “A 
decision which all members or 
designated alternates present at the 
meeting can agree upon. The decision 
may not be everyone’s first choice, but 
they have heard it and everyone can live 
with it.” 

C. Committee Meetings. 

The Committee convened a total of 
seven times between May, 1997, and 
January, 1998. Each negotiating session 
lasted a minimum of two days, with two 
sessions convening for two and a half 
days. The Committee reached final 
consensus on the NPRM in its last 
meeting in January, 1998. 


IV. Scope 


The Accountable Pipeline Safety and 
Partnership Act of 1996 required RSPA 
to adopt regulations requiring that “‘all 
individuals who operate and maintain 
pipeline facilities shall be qualified to 
operate and maintain the pipeline 
facilities’ and “shall address the ability 
to recognize and react appropriately to 
abnormal operating conditions that may 
indicate a dangerous situation or a 
condition exceeding design limits” (49 
U.S.C. 60102(a)). The Committee 
cietermined that a naticnal qualification 
program conducted by RSPA, another 
federal agency, or a state agency, would 
not be an appropriate or practical 
response to this mandate. Such a system 
offers the advantages of national 
consistency, including the ability of 
contractor employees to work for. 
different operators under a single 
qualification regime. However, it was 
determined that the complexity and cost 
of administering such a system, coupled 
with the difficulty of devising a system 
appropriate for the wide variations in 
the operations and maintenance 
procedures and facilities of individual 
operators, precluded this from being an 
effective option. 

The Committee determined the 
mandate would best be met by a non- 
prescriptive, performance based 
regulation requiring each operator to 
develop, or have developed, a written 
program for the qualification of 
individuals. This would allow each 
program to be tailored to the unique 
operations and practices of each 
operator. 
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A. Persons Covered by the Proposed 
Rule 


This proposed rule applies to 
operators subject to the requirements of 
49 CFR parts 192 or 195. The rule 
applies to all individuals who perform 
covered tasks, regardless of whether 
they are employed by the operator, a 
contractor, a sub-contractor, or any 
other entity performing covered tasks on 
behalf of the operator. 


B. Operators are Responsible for 
Identifying Covered Tasks 


Under this proposed rule, the operator 
would be responsible for identifying 
which activities performed on the 
pipeline facility are covered tasks. The 
process for identifying covered tasks is 
set forth in 49 CFR 192.801 and 195.501 
(“Scope”’) of this proposed rule. 

The Committee discussed whether the 
regulator or the operator should be 
responsible for identifying covered 
tasks. Because of large differences 
between operations of pipelines across 
the country, a uniform list of tasks 
would not be useful, and could result in 
overall increased costs. For example, 
some operators do not have 
transmission lines in their systems, 
others operate only distribution lines, 
and others do not have compressors, 
pump stations, or storage facilities. 
Some operators perform a large number 
of covered tasks, while other, smaller, 
operators may have only a limited 
number of tasks that would be classified 
as covered tasks. 

Identification of covered tasks is a key 
component of the qualification 
requirements under this proposed rule. 
The Committee proposed that it would 
be more effective and practical to let 
each operator determine the covered 
tasks requiring qualification. 

However, some Committee members 
were concerned that if operators are 
allowed to determine the covered tasks, 
the proposed rule should also ensure 
that the regulators retain the authority to 
review each operator’s determinations. 
Some Committee members objected to 
allowing each operator to identify 
covered tasks requiring individuals to 

be qualified. These members objected to 
the use of the words “determined by,” 
which could be interpreted to preclude 
regulators from questioning the 
operator’s identification of covered 
tasks. The Committee decided to use the 
words “identified by” to mean the 
selection of covered tasks by the 
operator. The Committee concluded that 
the authority to allow pipeline safety 
regulators to require modifications to 
programs that fail to meet regulatory 
requirements was already within the 


scope of federal and state jurisdiction, 
as was the authority to question 
particular activities included as covered 
tasks by the operator. The Committee 
concluded that covered tasks would be 
activities identified by the operator. 

Therefore, under this proposed rule, 
the operator of a pipeline facility would 
be responsible for identifying which 
activities performed on that facility are 
covered tasks. The criteria for 
identifying such tasks on gas and 
hazardous liquid pipelines is set forth in 
49 CFR 192.801 and 195.501, 
respectively. 

lthough operators are responsible for 

identifying covered tasks for which 
individuals must be qualified, regulators 
remain responsible for reviewing 
operator qualification programs and 
ensuring that federal regulatory 
standards are applied and met 
nationwide. Regulators may question an 
operator’s inclusion and exclusion of 
particular activities as covered tasks. 
Regulators may require modifications to 
programs that fail to meet the 
requirements of the rule. 


C. Identification of Covered Tasks 


The proposed rule includes a four- 
part test that each operator must use to 
determine whether an activity 
constitutes a covered task. A covered 
task is: (1) Performed ona pipeline 
facility; (2) an operations or 
maintenance task; (3) performed 
pursuant to a requirement in 49 CFR 
part 192 or 195; and (4) affects the 
operation or integrity of the pipeline. 

facility. 

The phrase “performed on a pipeline 
facility” means an activity that is 
performed by an individual whose 
performance directly impacts the 
pipeline facility. An individual who 
works on a pipeline component that is 
physically connected to the pipeline 
system is performing work “‘on a 
pipeline facility” and may be subject to 
the proposed rules, regardless of 
whether or not product is flowing 
through the pipeline. However, a person 
who repairs a pipeline system or 
appurtenance, that has been removed 
from the system, would not be 
performing work on the pipeline, and 
therefore would not be performing a 
covered task. 

2. Operations or maintenance tasks. 
The Federal pipeline safety law requires 
that all individuals who operate and 
maintain pipeline facilities be qualified 
to operate and maintain those facilities 
(49 U.S.C. 60102(a)(1)(C)). 

Most of the operations and 
maintenance activities on pipeline 
facilities are found in 49 CFR part 192, 


subparts L and M, or in 49 CFR part 195, 
subpart F. In addition, the regulations 
contain other subparts that include 
requirements for conducting operations 
and maintenance activities. For 
example, part 192, subpart I, establishes 
requirements for protecting metallic 
pipelines from external, internal, and 
atmospheric corrosion. The 
requirements to monitor corrosion 
control systems are operations activities. 
The requirements to take corrective 
action when deficiencies are found in a 
corrosion control program are 
maintenance activities. Therefore, the 
task of repairing pipelines affected by 
corrosion is also a maintenance activity. 

Certain tasks performed on pipeline 
facilities may be covered tasks when 
performed in the course of operation 
and maintenance activities, but not be 
covered tasks in the course of other 
activities. For example, the task of 
“welding” could be a covered task when 
performed as an operations and 
maintenance activity on a pipeline, such 
as when installing a weld-over sleeve to 
repair an anomaly. However, the task of 
“welding” is not a covered task under 
this subpart when performed during the 
fabrication of new installations, because 
this would not be an operations and 
maintenance task. 

However, welders are currently 
subject to qualification requirements in 
49 CFR part 192, subpart E, and 195, 
subpart D. To comply with the proposed 
rule, welders would have to be 
additionally qualified to recognize and 
react to abnormal operating conditions 
when welding as a covered task. This 
also applies to other tasks such as 
“plastic pipe joining”, for which the 
regulations contain specific 
requirements. 

3. Tasks Performed Pursuant to a 
Requirement in 49 CFR part 192 or 195. 
Covered tasks include only those 
operations and maintenance activities 

uired by 49 CFR part 192 or 195. 
ples of covered tasks might 
include: 

e Purging a pipeline because it is 
specifically required by 49 CFR 192.629; 

° ge surveys of distribution 
lines, required by 49 CFR 192.723; 

e Starting, operating, and shutting 
down gas compressor units, because 49 
CFR 192.605(b)(7) specifically requires 
written procedures on these tasks, to 
provide safety during maintenance and 
operations; 

e Inspection of navigable water 
crossings under 49 CFR 195.412; and 
e Inspection of breakout tanks 


by 49 CFR 195.432. 


erators of pipeline facilities may 
voluntarily conduct operations and 
maintenance activities that are not 


: 
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required by a specific provision in 49 
CFR part 192 or 195. However, an 
activity does not necessarily become a 
covered task simply because an operator 
develops procedures for conducting the 
activity, and includes those procedures 
in its Operations and Maintenance Plan. 
For example, an operator may 
voluntarily choose to maintain a 
customer’s buried piping, and include 
procedures for this activity in its 
Operations and Maintenance Plan. 
Because such maintenance is not 
specifically required by 49 CFR part 192 
or 195, the associated maintenance 
activities are not covered tasks. 

It is possible for a task to be 
“performed pursuant to 4 requirement 
in part 192 or 195” even if the task is 
not specifically addressed by a 
particular section. The task need only be 
performed pursuant to the requirement 
contained in a particular section. For 
example, 49 CFR 195.428 states that 
each operator shall inspect overpressure 
protection devices and ensure these 
devices are operating adequately. 
Section 195.428 does not explicitly 
discuss calibrations that may be 
necessary to address low pressure 
shutdowns; yet such calibrations may be 
required to comply with the regulation. 
Therefore, the task of calibrating the 
overpressure protection devices to 
address low pressure shutdowns would 
be performed as a result of a 

uirement contained in part 195. 

4. Tasks affecting the operation or 
integrity of the pipeline. 

Under e sh mas rule, covered 
tasks include only those activities that 
could affect the operation or integrity of 
the pipeline. 

e main purpose of the proposed 
rule is to ensure safety of pipelines 
through qualification of individuals. 
Initial discussions centered around 
safety-related tasks and the need to 
categorize covered tasks as only those 
tasks as having safety implications. 
Some Committee members argued that 
most of the provisions in 49 CFR 
192 and 195 regulate safety-related 
activities. It would therefore be 
redundant to include the word “‘safe”’ 
on pipeline operations addressed under 
this criteria. Therefore, it was decided to 
use the phrase, ‘‘operation or integrity,” 
because some tasks do not adversely 
affect the operation or integrity of the 
pipeline, even though they meet the 
other three criteria. The Committee 
decided to include a fourth criteria that 
must be satisfied for a task to be a 
covered task, namely that the task 
affects the operation or integrity of the 


e Committee discussed the term 
“operation” as used here in the safety 


context of normal versus abnormal 
operation, where the latter could result 
in an unsafe condition. For example, the 
control of flow and pressure in 
pipelines could result in abnormal 
operation, if the pressure is allowed to 
rise above an acceptable limit. 
Therefore, in this example, activities 
that include controlling flow and 
pressure on a pipeline system would be 
considered covered tasks if the other 


three criteria for covered tasks were met. 


An additional example of a task 
affecting the integrity of the pipeline 
would be coating or jacketing of 
aboveground pipeline components. In 
the event atmospheric corrosion is 
present, coating or jacketing the 
component could affect the integrity of 
the pipeline. However, painting a 
pipeline for aesthetic reasons would not 
affect the integrity of the pipeline. 

The “integrity” of the pipeline refers 
to the pipeline’s ability to operate safely 
and to withstand stresses imposed 
during operations. An example of a 
short-term effect on integrity would be 
exceeding the Maximum Allowable 
Operating Pressure (MAOP) for gas 
pipelines and Maximum Operating 
Pressure (MOP) for liquid pipelines. An 
example of a long-term effect would be 
failure from corrosion due to improper 
coating after repair of a welded joint. 

Because the term “pipeline facility” 
was used in the first criteria, the 
Committee also considered whether it 
would be appropriate to use the term 
“pipeline facility,” in the fourth criteria 
instead of the term “‘pipeline”’. 
Although some argued that consistency 
should be maintained, others stated that 
the primary goal of the proposed rule is 
to ensure the safe operation and 
integrity of the pipeline itself. 
Furthermore, the term “pipeline” as 
defined in 49 CFR parts 192 and 195 
already encompasses the “facilities” 
targeted by the proposed rule. The 
Committee therefore agreed that this 
criterion should remain unchanged. 


If a task fails to meet any one of the 
four criteria, the task would not be 
considered a covered task under this 
proposed rule. The following are 
hypothetical examples of how the four- 
part test can be used to identify a 
covered task: 


Example 1: Leakage surveys on gas 
transmission pipelines. 

(1) Performed on a pipeline facility? Yes, 
because leakage surveys are performed 
immediately above the pipeline and on the 
pipeline right-of-way. 


_ (2)Is an operations and maintenance task? 


Yes, leakage surveys are conducted in the 
course of pipeline operations and 
maintenance activities. 


(3) Is performed as a requirement of this 
part? Yes, leakage surveys are required by 49 
CFR 192.706 and 192.723. 

(4) Affects the operation or integrity of the 
pipeline? Yes, if a leakage survey is not 
properly conducted, a leak might not be 
detected resulting in a potentially hazardous 
situation. 

Since all four criteria are met, the leakage 
survey is a covered task. 

Example 2: Measuring pipe-to-soil 
potentials. 

(1) Performed on a pipeline facility? Yes, 
pipe-to-soil potentials are measured at 
cathodic test stations attached directly to the 
pipeline. 

(2) Is an operations and maintenance task? 
Yes, as pipe-to-soil potentials are read in the 
course of pipeline operations and 
maintenance activities. 

(3) Is performed as a requirement of this 
part? Yes, pipe-to-soil potential 
measurements are required by 49 CFR 
192.465 and 195.416. 

(4) Affects the operation or integrity of the 
pipeline? Yes, pipe-to -soil potential 
measurements, if taken improperly will, not 
accurately reflect the level of cathodic 
protection being provided. While not 
affecting the immediate operation of the 
pipeline, the future integrity of the pipeline 
might be jeopardized (i.e. corrosion might 
develop), if inadequate cathodic protection is 
applied to the pipeline over a period of time. 

Since all four criteria are met, the 
measurement of pipe-to-soil potentials is a 
covered task. 

Example 3: Meter reading. 

(1) Performed on a pipeline facility? Yes, 

a meter is a part of a pipeline facility. 

(2) Is an operations and maintenance task? 
Yes, meters are read in the course of pipeline 
operations and maintenance activities. 

(3) Is performed as a requirement of this 
part? No, meter reading is not a requirement 
of 49 CFR part 192 or part 195. 

(4) Affects the operation or integrity of the 
pipeline? No, meter reading has no impact on 
pipeline operation or integrity. 

Because the task of meter reading fails 
at least one of the four criteria, meter 
reading is not considered a covered task. 

In identifying covered tasks, operators 
must consider specific tasks and not 
necessarily the job classification of 
individuals performing the tasks, 
because each job classification may 
incorporate several tasks. For example, 
an individual with the job classification, 
“meter reader,” may be assigned tasks 
other than reading a meter, such as 
distribution line patrolling under 49 
CFR Part § 192.721, that could be 
covered tasks. 


D. Amendments to § 195.403 (Training) 


Section 195.403 currently prescribes 
the training requirements for operations, 
maintenance, and emergencies for 
operators of hazardous liquid pipelines. 
Because the proposed rule includes a 
qualification process for cperations and 
maintenance activities, but does not 
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address emergency response 
qualification, 49 CFR 195.403 would be 
amended to retain emergency response 
training requirements. This rule 
proposes to remove the specific 
operations and maintenance training 
requirements addressed in 49 CFR 
195.403. Persons performing operations 
and maintenance tasks would need to be 
qualified in accordance with the 
proposed rule. 


V. Definitions 


The definitions section of this 
proposed rule was developed to 
facilitate common understanding of key 
terms. The Committee began using a 
number of terms that were not 
commonly defined by all members. To 
facilitate communication, these terms 
were defined and are provided in the 
proposed rule. 


Abnormal Operating Condition 


An abnormal operating condition, as 
defined in this proposed rule, is “a 
condition identified by the operator that 
may indicate a malfunction of a 
component or deviation from normal 
operations that may indicate a condition 
exceeding design limits or result in a 
hazard(s) to persons, property, or the 
environment.” This definition is 
derived from Federal pipeline safety law 
(49 U.S.C. 60102), and 49 CFR 192.605 
(c)(1)(v) and 49 CFR 195.402(d)(1)(v). 


“Abnormal operating conditions” is 
also referenced in the definition of the 
term “qualified”. To be qualified, an 
individual needs to be able to properly 
perform assigned covered tasks and be 
able to recognize and react to an 
abnormal operating condition that may 
be encountered while performing the 
covered task. For example, this may 
include notifying the responsible parties 
or taking corrective action to mitigate 
the condition. 

As an example, an individual that has 
been qualified to perform leak surveys 
should be able to recognize and react to 
an abnormal operating condition such 
as blowing gas. Likewise, an individual 
who is qualified to perform control of 
gas pressure and flow should be able to 
recognize and react to an abnormal 
operating pressure in a pipeline 
segment. 

Not all atypical operating conditions 
are abnormal. An example of an atypical 
operating condition that is not abnormal 
is a pipeline which can (not to exceed 
MAOP or MOP) operate up to 200 
pounds per square inch (psig), but 
which typically operates at 50 psig. 
Operating this pipeline at 150 psig 
could be atypical, but not abnormal. If 
however the atypical operating 
condition would cause the pressure in 
the pipeline to exceed its allowable 
limits or cause a hazard to persons, 
property or the environment, an 
abnormal operating condition would — 


result. A qualified individual 
performing control of gas pressure and 
flow who observes an unanticipated 
pressure increase in such a pipeline 
segment should know to investigate the 
cause of the change before it reaches the 
MAOP/MOP of the line. 


Evaluation 


An evaluation of an individual’s 
ability to perform a covered task is the 
process that assesses and documents the 
individual’s qualifications to perform 
the covered task. Although the 
definition lists several acceptable 
methods for evaluation, the list is not 
all-inclusive. 

The evaluation of an individual’s 
qualifications should be an objective, 
consistent process that documents an 
individual’s ability to perform the 
covered task. This includes the 
individual’s ability to recognize and 
react to abnormal operating conditions 
that the operator could reasonably 
anticipate the qualified individual will 
encounter while performing the covered 
task. The operator should establish the 
acceptance criteria for the evaluation 
method used (for example, for on-the- 
job training spell out the performance 
criteria; for a written exam establish the 
cutoff score). The following table was 
developed in Committee discussion and 
shows acceptable evaluation methods 
for ‘transitional’, ‘initial’ and 
‘subsequent’ qualification: 


‘Ti ransitional’ 
qualification ' 


‘Initial’ qualification 2 


‘Subsequent’ qualification > 


YES 
YES 
YES 


YES 
YES 
YES 
YES 


On-the-Job Training 
Simulation 
Other 


YES 


YES 


YES 


YES 


method. 
YES 


May not be used as the sole evaluation 


May not be used as the sole evaluation 
method after the three-year compli- 
ance date. - 


YES 


YES 
YES 


YES 


YES 


YES 


YES 


Notes: 


1 ‘Transitional’ qualification means qualification completed 


the period between the effective date of the rule and the three-year compli- 


duri 
ance date, of individuals who have been performing a covered task on a regular basis prior to the effective date of the rule. 
2"Initial’ qualification means qualification, at any time, of individuals who were not performing a covered task on a regular basis prior to the ef- 


fective date of the rule. 


3*Subsequent’ qualification means evaluation of an individual’s qualification, after ‘transitional’ or ‘initial’ qualification, at the interval established 


by the operator. 


Under 49 CFR 192.809(c) and 
195.509(c), a work performance history 
review may not be used as a sole 
evaluation method after {INSERT 38 
MONTHS FOLLOWING PUBLICATION 
OF THE FINAL RULE} ‘Transitional’ 
qualification may rely on a work 
performance history review as the sole 
evaluation method. ‘Initial’ qualification 
may not rely on only a work 
performance history review. 


‘Subsequent’ qualifications may rely on 


work performance history review if used 


in conjunction with at least one other 
evaluation method. 


The operator must establish the 
parameters for the work performance 
history review. For example, a work 
performance history review may 
include: a search of existing records for 
documentation of an individual’s past 
satisfactory performance of a covered 


task(s); verification that the individual’s 
work performance history contains no 
indications of substandard work or 
involvement in an incident (part 192) or 
accident (part 195), caused by an error 
in performing a covered task; and, 
verification that the individual has 
successfully performed the covered task 
on a regular basis prior to the effective 
date of the rule. 
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Qualified 

Qualified, means that an individual 
has been evaluated and is able to 
properly perform a covered task(s), and 
recognize and react to abnormal 
operating conditions that may be 
encountered during the performance of 
the covered task(s). An individual may 
be qualified using any of the evaluation 
methods specified in the operator’s 
written qualification program. 

VI. Qualification Program 

The Committee identified the 
following seven elements as 
requirementsd in the operator’s 
qualification program: 

Paragraph (a) of 49 CFR 192.805 and 
195.505 require operators to identify the 
covered tasks to be included in the 
qualification program. Whether an 
activity is a covered task would be 
determined using the four criteria in 49 
CFR 192.801(b) or 195.501(b). Because 
operators are responsible for identifying 
covered tasks, variations among 
qualification programs are expected. 

A concern of the Committee was 
whether periodic review of covered 
tasks should be required. Although a 
periodic review requirement was not 
included in the proposed rule, an 
operator may consider a periodic review 
to ensure the accuracy of its covered 
task list. 

Paragraph (b) requires that the 
qualification program include 
provisions to ensure through evaluation 
that individuals performing covered 
tasks are qualified. This would set forth 
the evaluation methods to determine if 
an individual is qualified. The 
Committee discussed contractor 
personnel and who is responsible for 
their qualification and compliance 
under this rule. Some members believed 
contractors should not be subject to this 
proposed rule and that OPS should be 
responsible for ensuring the 
qualification of contractor personnel. 
OPS does not have the authority to 
directly enforce compliance by 
contractors with this rule. The pipeline 
operator is responsible for all 
individuals working on their pipeline 
systems. This includes operator and 
contractor personnel. 

The Committee discussed the role of 
those performing evaluations. Members 
agreed not to include a provision in the 
rule requiring evaluators be “qualified” 
to evaluate. However, persons 
performing evaluations should possess 
the required knowledge (1) to ascertain 
an individuals ability to perform 
covered tasks and (2) to substantiate an 
individuals ability to recognize and 
react to abnormal operating conditions 


that might surface while performing 
those tasks. This does not necessarily 
mean that the persons performing 
evaluations should be physically able to 
perform the covered tasks themselves. 

The Committee discussed the 
concerns and options available to the 
operator regarding who should evaluate 
the individuals performing covered 
tasks. Because the operator is 
responsible for the development and 
implementation of the evaluation 
methods, the Committee thought that 
the operator should also be responsible 
for selecting appropriately 
knowledgeable individuals to perform 
evaluations. The proposed rule requires 
a qualification program that focuses on 
ensuring an individual can properly 
perform a covered task(s) rather than the 
credentials of persons conducting 
evaluations. 

Paragraph (c) allows for performance 
of covered tasks by individuals who are 
not qualified as long as a qualified 
individual directly observes the non- 
qualified individual(s), and is able to 
take immediate corrective actions when 
necessary. For example, a distribution 
company may use a three-person crew 
to repair gas leaks. Two of the crew 
members could be non-qualified. The 
crew excavates and repairs leaking gas 
mains and services under the direct and 
close observation of the qualified 
member of the crew. The intent of this 
provision is to ensure that non-qualified 
individuals performing covered tasks 
are subject to close observation by a 
qualified individual. Ultimately, the 
qualified member of the crew is 
responsible for the repair. The ratio of 
non-qualified individuals to a 
“qualified” individual, should be kept 
to a minimum. 

Paragraph (d) requires the operator to 
evaluate an individual if the operator 
has reason to believe that the 
individual's performance of a covered 
task could have contributed to an 
incident as defined in 49 CFR part 191 
or accident as defined in 49 CFR part 
195. If so, the individual’s qualification 
should be evaluated to determine if the 
individual continues to be qualified to 
perform the covered task. 

Paragraph (e) requires the operator to 
evaluate an individual if there is reason 


-to believe that the individual is no 


longer qualified to perform a covered 
task. This could occur if the individual 
displays unsatisfactory performance of 
the task, or if there is reason to believe 
the individual no longer can perform 
the task. The operator’s qualification 
program must include provisions for 
evaluating an individual’s qualification 
if the circumstances warrant. 


Paragraph (f) recognizes that changes 
may occur that impact how a covered 
task is performed. Changes that may 
need to be communicated to individuals 
performing covered tasks may include: 

© Modifications to company policies 
or procedures. 

e Changes in state or Federal 
regulations. 

¢ Utilization of new equipment and/ 
or technology. 

New from equipment 
or product manufacturers. 

e proposed rule requires that the 
qualification program include 
provisions for communicating 
information on substantive changes to 
the individuals performing the affected 
covered tasks. When significant changes 
occur, the operator should consider 
whether additional qualification 
requirements are necessary and whether 
individuals performing the covered task 
should be evaluated again. 

Paragraph (g) addresses whether an 
individual’s qualification to perform a 
covered task should be subject to 
evaluation at appropriate intervals. The 
appropriate interval may vary 
depending on the task. It was therefore 
left to the operator to determine which 
tasks and the interval at which 
subsequent qualification of an 
individual performing a covered task 
will occur. The Committee felt that the 
evaluation intervals could be specified 
in units of time, frequency of task 
performance or other appropriate units. 
The Committee recognized that 
subsequent evaluation methods may 
differ from initial qualification methods. 

This rule does not require that the 
written qualification program be 
incorporated into an operator’s 
Operations and Maintenance Plan. The 
operator may expand any of the seven 
required elements and add additional 
elements to their program but will only 
be held accountable to meet the 
requirements of this Subpart. 


VII. Recordkeeping 


Under the proposed rule, each 
operator is required to maintain records 
that demonstrate compliance. The 
Committee had considerable discussion 
regarding records content, records to be 
retained, and length of retention. 

The records that support an 
individual’s qualifications must include 
the identity of each qualified individual 
(for example name, social security 
number, or employee number, etc. may 
be used), identification of each covered 
task for which qualified, date(s) of 
current qualification and qualification 
method(s). Records of an individual’s 
current qualifications must be 
maintained while the individual is 
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performing the covered tasks for which 
qualified. When an individual is 
evaluated for subsequent qualification, 
the prior qualification records must be 
maintained for a period of five years. 
Also, when an individual stops 
performing a covered task (i.e., the 
individual retires, is promoted, etc.) the 
individual’s qualification records that 
were current at that time must be 
retained for a period of five years. The 
Committee selected five years to be 
consistent with other regulatory time 
periods. The records may be kept in 
paper, electronic, or any other 
appropriate format. The records may be 
kept at a central location or at multiple 
locations. 


The proposed rule does not address 
whether a certification or other record of 
qualification need be issued to each 
qualified individual. This matter is 
solely within the discretion of the 
operator. 


VIII. General 


Development and implementation of a 
qualification program will take some 
operators longer than others. Many 
operators currently have adequate 
processes or programs to ensure the 
qualification of individuals working on 
their pipeline systems. However, to 
ensure that this proposed rule is 
enforceable, definitive time frames must 
be specified. The Committee decided 
that 18 months would be sufficient time 
to develop a written qualification 
program. 

An operator will have three years 
from the effective date of the final rule 
to complete the qualification of all 
individuals performing covered tasks on 
its system. This will allow operators 
with more limited resources and 
differing budget cycles adequate time to 
complete the qualification process. 
Those operators who are able to comply 
before the mandatory compliance date 
are encouraged to do so. The rule does 
not intend to penalize early compliance. 
Therefore, the starting time for 
subsequent evaluation intervals 
determined by the operator is not 
required to begin until the compliance 
date. 

Finally, work performance history 
review will only be allowed as the sole 
method of evaluation during the three- 
year time period prior to mandatory 
compliance with the rule. After this 
time, work perfcrmance history review 
will be an acceptable method of 
evaluating individuals only in 
combination with another evaluation 
method. 


Rulemaking Analyses and Notices 
Executive Order 12866 


This proposed rule is considered a 
significant regulatory action under 
section 3(f) of Executive Order 12866 
and, therefore, is subject to review by 
the Office of Management and Budget. 
The proposal is considered significant 
under the Department of Transportation 
Policies and Procedures (44 FR 1103, 
February 26, 1979) because of the 
substantial interest expressed by the 
pipeline industry, state and Federal 
agencies, and Congress. This section 
summarizes the conclusions of the draft 
regulatory evaluation. Copies of the 
draft regulatory evaluation are available 
for review and copying. Several groups, 
including the Congress, the National 
Transportation Safety Board, and the 
National Association of State Pipeline 
Safety Representatives, have called 
repeatedly for a pipeline personnel 
qualification rule. 

This proposal is the product ofa 
negotiated rulemaking in which all 
major interested parties to the rule 
participated, including trade 
associations, pipeline operators both 
large and small, organized labor, state 
pipeline representatives, and the 
Federal government. Members of the 
negotiated rulemaking committee all 
agreed that this process ensured that a 
cost-effective alternative for pipeline 
qualification was adopted. The 
American Gas Association (AGA) and 
other participants in the negotiated 
rulemaking contributed to estimations 
of the cost of this proposal. RSPA 
adjusted the cost estimates to provide an 
annualized cost estimate for the entire 
industry. Based on an estimated 175,000 
covered pipeline employees (AGA 
estimate), including both operator 
employees and contractors, AGA 
provided three distinct cost categories 
for compliance with the proposed rule 
by gas and hazardous liquid pipeline 
operators: 

1. Cost for qualification program set- 
up, $210 million 

2. Cost of transitional evaluation and 
qualification, $140 million 

3. Cost of subsequent evaluation and 
qualification, $87.5 million 

RSPA estimated that a qualification 
program would be effective for a 
minimum of 10 years. Therefore, RSPA 
amortized the set-up costs over 10 years 
using a 7% interest rate for an 
annualized cost of $29.3 million for 
program development and initial 
qualification. 

The transitional qualification was 
amortized over a six year period (three 
years before the effective date of the 
regulation that requires initial 


qualification, and an estimated three 
years before subsequent qualification) at 
7% for an annualized transitional 
qualification of $28.6 million. 

On average, qualification for various 
covered tasks would be reviewed 
approximately every three years. 
Therefore, the next qualification (and 
each subsequent qualification) is 
amortized over three years at 7% or an 
annual subsequent qualification cost of 
$32.4 million. 

The result of these calculations is a 
cost of $57.9 million per year for the 
years 1-6 ($29.3 million + $28.6 
million)and a cost of $61.7 million per 
year for years 7—10 ($29.3 million + 32.4 
million). The average annual cost for 
pier with the proposed rule is 

pproximately $59 million. 

e preamble to this proposed rule 
notes that the intent of the qualification 
rule is to ensure a qualified workforce 
and to reduce the probability and 
consequences of accidents caused by 
human error. Investigations of pipeline 
incidents/accidents clearly attributable 
to human error often indicate a 
deficiency of knowledge or skill (i.e., 
lack of qualification) on the part of 
pipeline personnel. However, the 
impact of inadequate qualification of 
pipeline personnel is not always 
apparent. For example, incidents/ 
accidents that operators attribute to 
equipment failure or corrosion may 
actually have been set in motion by 
poorly performed operation or 
maintenance procedures. Although 
many state pipeline safety 
representatives have stated that this 
proposal will reduce incidents/ 
accidents by ensuring a qualified 
workforce, they concede that the task of 
quantifying that reduction is very 
difficult. 

In 1997, there were a total of 363 
reportable pipeline incidents/accidents. 
Of these, 105 were directly attributable 
to human error. This data shows that 
human error played a direct role in 29% 
of reportable pipeline failures in 1997. 
These incidents/accidents resulted in 
six fatalities (cost-approximated at $16 
million), 37 injuries (cost-approximated 
at $18 million), and $15 million in 
property damage, resulting in a total 
estimated monetized loss of $49 million. 
In fact, human error frequently is not 
cited as a contributing factor in 
incident/accident investigations, even 
though it is recognized that human error 
underlies nearly all pipeline failures to 
some degree. Although the quantifiable 
benefits directly attributable to operator 
personnel error do not exceed the 
annualized cost of the rule, we believe 
the nonquantifiable benefits (as 
explained below) will exceed the cost. 
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Perhaps the most important factor to 
consider when assessing the benefits of 
this proposal is that very few pipeline 
failures occur without some degree of 
human error. However, as stated above, 
available data does not always capture 
the contribution of human error. For 
example, in 1997, there were 88 
reportable incidents attributed to 
outside force damage in the natural gas 
pipeline industry. Although the data 
reflects outside force damage as the 
cause of the incidents, human error is 
inherently present in most outside force 
damage. For instance, the outside force 
damage may have resulted from a 
pipeline worker not following local one- 
call system procedures or from 
improper marking of the pipeline prior 
to excavation. These scenarios show the 
difficulty in quantifying the benefits of 
this proposed rule, because the pipeline 
incident data does not always accurately 
describe the role of human error. (Of 
course, some outside force damage 
extends outside the scope of this 
proposed rule, as when a third party 
disregards one-call procedures.) 

Although quantifying all the benefits 
of an operator qualification rule is 
impossible, RSPA believes that the 
overall benefits exceed the costs of the 
rule. Although relatively few fatalities 
and injuries occur each year from 
pipeline failures, the potential exists for 
significant, and very costly, disasters. 

For example, on March 23, 1994, a 
natural gas pipeline explosion destroyed 
eight apartment buildings in Edison, 
New Jersey. Although deaths and 
injuries were limited, total damages 
exceeded $25 million. The investigation 
did not cite operator personnel 
qualification as a direct contributing 
factor, but this incident demonstrates 
the extent of loss that can result from a 
pipeline incident/accident. This 
proposed rule will help reduce the 
likelihood of such large-scale disasters. 

Other nonquantifiable benefits of this 
proposed rule include improved worker 
productivity and reduced down-time for 
pipeline operators because of improved 
worker performance. This should 
directly translate into reduced operating 
expenses. Finally, documentation of a 
qualified workforce should improve 
operator public relations and lead to 
reduced litigation costs because 
pipeline operators will be able to 
demonstrate that their employees and 
contractors possess the required skills to 
safely perform operations and 
maintenance activities. RSPA provides 
further analysis for its conclusion that 
this proposed rule will have a positive 
benefit/cost in its “Regulatory 
Evaluation.” 


Comments concerning the costs and 
benefits of this proposed rule can be 
sent to the dockets office, referenced at 
the beginning of this notice. 


Regulatory Flexibility Act 


The Negotiated Rulemaking 
Committee unanimously agreed that all 
operators, regardless of size, should be 
subject to the proposed rule. One of the 
participants in the negotiated 
rulemaking was a representative of the 
American Public Gas Association 
(APGA). The APGA represents 
municipal gas distribution companies, 
the main group of small entities in the 
pipeline industry. Very few small 
entities can be found among hazardous 
liquid and gas transmission companies 
because these businesses tend to be 
large, heavily capitalized firms. In 
conversations between RSPA and 
APGA, APGA indicated that as a trade 
association it would make itself 
available to assist its members in 
complying with this proposed rule. 

As indicated in the regulatory 
evaluation, many resources exist to 
assist both small and large operators in 
compliance with this proposal, 
including classes from DOT’s 
Transportation Safety Institute, 
nonprofit industry associations, as well 
as for profit companies. Additionally, 
while some costs such as the 
development of the qualification 
program is on a per company basis, the 
actual qualification will be on a per 
employee basis. As a result, costs 
incurred by smaller companies should 
be less than those incurred by larger 
companies. 

Further, the Committee considered 
the fiexibility that this proposed rule 
allows in terms of permitting each 
company to tailor its worker 
qualification program to its own unique 
needs, and would allow small operators 
to interact with inspectors to evaluate 


and modify their qualification programs 


if necessary. Because of this flexibility, 
the availability of assistance in 
developing qualification plans, the fact 
that much of the cost will be 
proportionate to the number of 
employees, and the fact that very few 
small entities can be found among 
hazardous liquid and gas transmission 
companies, I certify that this proposal 
will not have a significant impact on a 
substantial number of small entities. 


Paperwork Reduction Act 


This NPRM contains information 
collection requirements. As required by 
the Paperwork Reduction Act of 1995 
(44 U.S.C. 3507(d)), the Department of 
Transportation has submitted a copy of 


this section to the Office of Management 
and Budget for its review. 

The public information and 
recordkeeping burden for this collection 
of information is estimated to be 2.2 
million hours annually (6.6 million 
hours/3 years = 2.2 million per year). 
The total number of respondents is 
estimated to be 50,000. The average 
number of hours per respondent is 44 
(2.2 million hours/50,000 = 44 hours). 

Organizations and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the Office of 
Information and Regulatory Affairs, 
OMB, Room 10235, New Executive 
Office Building, Washington, DC 20503; 
Attention: Desk Office for U.S. 
Department of Transportation. 
Comments should be sent within 30 
days of the publication of this NPRM. 

The Department considers comments 
by the public on this proposed 
collection of information in: 

Evaluating whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Department, including 
whether the information will have a 
practical use. 

Evaluating the accuracy of the 
Department’s estimate of the burden of 
the proposed collection of information, 
including the validity of the 
methodology and assumptions used. 

Enhancing the quality, usefulness, 
and clarity of the information to be 
collected: and 

Minimizing the burden of collection 
of information on those who are to 
respond, including through the use of 
appropriate automated electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology; e.g., permitting 
electronic submission of responses. 

According to the Paperwork 
Reduction Act of 1995, no persons are 


’ required to respond to a collection of 


information unless it displays a valid 
OMB control number. The valid OMB 
control number for this information 
collection will be published in the 
Federal Register after it is approved by 
the OMB. 

For more details see the Paperwork 
Reduction Act Analysis available for 
copying and review in the public 
docket. 

Executive Order 12612 

This proposed rule has been analyzed 
with the principles and criteria in 
Executive Order 12612 (“Federalism”} 
(52 FR 41685), and does not have 
sufficient federalism impacts to warrant 
the preparation of a federalism 
assessment. 
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Unfunded Mandates Reform Act of 1995 


This proposed rule does not impose 
unfunded mandates under the 
Unfunded Mandates Reform Act of 
1995. It does not result in costs of $100 
million or more to either State, local, or 
tribal governments, in the aggregate, or 
to the private sector, and is the least 
burdensome alternative that achieves 
the objective of the proposed rule. 


List of Subjects 
49 CFR Part 192 

Natural gas, Pipeline Safety. 
49 CFR Part 195 


Anhydrous ammonia, Carbon dioxide, 
Hazardous liquids, Petroleum, Pipeline 
safety. 

In consideration of the foregoing, 
RSPA hereby proposes to amends 49 
CFR parts 192 and 195 as follows: 


PART 192—[AMENDED] 


1. The authority citation for part 192 
continues to read as follows: 


Authority: 49 U.S.C. 5103, 60102, 60104, 
60108, 60109, 10110, 60113, and 60118; and 
49 CFR 1.53. 


2. Subpart N is proposed to be added 
to read as follows: 


Subpart N—Qualification of Pipeline 
Personnel 

Sec. 
192.801 
192.803 
192.805 
192.807 
192.809 


Subpart N—Qualification of Pipeline 
Personnel 


§ 192.801 Scope. 

(a) This subpart prescribes the 
minimum requirements for operator 
qualification of individuals performing 
covered tasks on a pipeline facility. 

(b) For the purpose of this subpart, a 
covered task is an activity, identified by 
the operator, that: 

(1) Is performed on a pipeline facility; 

(2) Is an operations or maintenance 
task; 

(3) Is performed as a requirement of 
~~ art; and 

Affects the operation or integrity of 
pipeline. 


§ 192.803 Definitions. 

Abnormal operating condition means 
a condition identified by the operator 
that may indicate a malfunction of a 
component or deviation from normal 
operations that may indicate a condition 
exceeding design limits or result in a 
hazard(s) to persons, property, or the 
environment. 


Scope. 

Definitions. 
Qualificaiton Program. 
Recordkeeping. 
General. 


Evaluation means a process, 
established and documented by the 
operator, to determine an individual’s 
ability to perform a covered task by any 
of the following: written examination; 
oral examination; work performance 
history review; observation during: 

(1) Performance on the job, 

(2) On the job training, 

(3) Simulations; or other forms of 
assessment. 

Qualified means that an individual 
has been evaluated and can: 

(1) Perform assigned covered tasks; 
and 

(2) Recognize and react to abnormal 
operating conditions. 


§ 192.805 Qualification Program. 


Each operator shall have and follow a 
written qualification program. The 
program shall include provisions to: 

(a) Identify covered tasks; 

(b) Ensure through evaluation that 
individuals performing covered tasks 
are qualified; 

(c) Allow individuals that are not 
qualified pursuant to this subpart to 
perform a covered task if directed and 
observed by an individual that is 
qualified; 

(d) Evaluate an individual if the 
operator has reason to believe that the 
individual’s performance of a covered 
task contributed to an incident as 
defined in part 191 of this chapter; 

(e) Evaluate an individual if the 
operator has reason to believe that the 
individual is no longer qualified to 
perform a covered task; 

(f) Communicate changes that affect 
covered tasks to individuals performing 
those tasks; and, 

(g) Identify those covered tasks and 
the intervals at which evaluation of the 
individual's qualifications is needed. 


§ 192.807 Recordkeeping. 

Each operator shall maintain records 
that demonstrate compliance with this 
subpart. 

(a) Qualification records shall 
include: 

(1) Identification of qualified 
individual(s); 

(2) Identification of the covered tasks 
the individual is qualified to perform; 

(3) Date(s) of current qualification; 
and 

(4) Qualification method(s). 

(b) Records supporting an individual’s 
current qualification shall be 
maintained while the individual is 
performing the covered task. Records of 
prior qualification and records of 
individuals no longer performing 
covered tasks shall be retained for a 
period of five years. 


§ 192.809 General. 

(a) Operators must have a written 
qualification program by {INSERT 
DATE 2018 MONTHS AFTER 
PUBLICATION OF FINAL RULE}. 

(b) Operators must complete the 
qualification of individuals performing 
covered tasks by {INSERT DATE 38 
MONTHS AFTER PUBLICATION OF. 
FINAL RULE}. 

(c) After {INSERT DATE 38 MONTHS 
AFTER PUBLICATION OF FINAL 
RULE} work performance history may 
not be used as a sole evaluation method. 


PART 195—[AMENDED] 


3. The authority citation for part 195 
continues to read as follows: 


Authority: 49 U.S.C. 5103, 60102, 60104, 
60108, 60109, 60118; and 49 CFR 1.53. 


4. Section 195.043 would be revised 
to read as follows: 


§ 195.403 Emergency Response Training. 

(a) Each operator shall establish and 
conduct a continuing training program 
to instruct emergency response 
personnel to: 

(1) Carry out the emergency 
procedures established under § 195.402 
that relate to their assignments; 

(2) Know the characteristics and 
hazards of the hazardous liquids or 
carbon dioxide transported, including, 
in case of flammable HVL, flammability 
of mixtures with air, odorless vapors, 
and water reactions; 

(3) Recognize conditions that are 
likely to cause emergencies, predict the 
consequences of facility malfunctions or 
failures and hazardous liquids or carbon 
dioxide spills, and take appropriate 
corrective action; 

(4) Take steps necessary to control 
any accidental release of hazardous 
liquid or carbon dioxide and to 
minimize the potential for fire, 
explosion, toxicity, or environmental 
damage. 

(5) Learn the proper use of firefighting 
procedures and equipment, fire suits, 
and breathing apparatus by utilizing, 
where feasible, a simulated pipeline 
emergency condition; and, 

(b) At the intervals not exceeding 15 
months, but at least once each calendar 
year, each operator shall: 

(1) Review with personnel their 
performance in meeting the objectives of 
the emergency response training 
program set forth in paragraph (a) of this 
section; and 

(2) Make appropriate changes to the 
emergency response training program as 
necessary to ensure that it is effective. 

(c) Each operator shall require and 
verify that its supervisors maintain a 
thorough knowledge of that portion of 
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the emergency response procedures 
established under § 195.402 for which 
they are responsible to ensure 
compliance. 

5. Subpart G is proposed to be added 
to read as follows: 


Subpart G—Qualification of Pipeline 


Scope. ° 
Definitions. 
Qualification Program. 
Recordkeeping. 
General. 


Subpart G—Qualification of Pipeline 
Personnel 


§ 195.501 Scope. 

(a) This subpart prescribes the 
minimum requirements for operator 
qualification of individuals performing 
covered tasks on a pipeline facility. 

(b) For the purpose of this subpart, a 
covered task is an activity, identified by 
the operator, that: 

(1) Is performed on a pipeline facility; 

(2) Is an operations or maintenance 


k; 

(3) Is performed as a requirement of 
this part; and 

(4) Affects the operation or integrity of 
the pipeline. 


§ 195.503 Definitions. 

Abnormal operating condition means 
a condition identified by the operator 
that may indicate a malfunction ofa 
component or deviation from normal 
operations that may indicate a condition 
exceeding design limits or result in a 
hazard(s) to persons, property, or the 
environment. 

Evaluation means a process, 
established and documented by the 


operator, to determine an individual’s 
ability to perform a covered task by any 
of the following: written examination; 
oral examination; work performance 
history review; observation during: 

(1) Performance on the job, 

(2) On the job training, 

(3) Simulations; or other forms of 
assessment. 

Qualified means that an individual 
has been evaluated and can: 

(1) Perform assigned covered tasks; 
and 

(2) Recognize and react to abnormal 
operating conditions. 


§ 195.505 Qualification Program. 

Each operator shall have and follow a 
written qualification program. The 
program shall include provisions to: 

(a) Identify covered tasks; 

(b) Ensure through evaluation that 
individuals performing covered tasks 
are qualified; 

(c) Allow individuals that are not 
qualified pursuant to this subpart to 
perform a covered task if directed and 
observed by an individual that is 
qualified; 

(d) Evaluate an individual if the 
operator has reason to believe that the 
individual’s performance of a covered 
task contributed to an accident as 
defined in this part 195; 

(e) Evaluate an individual if the 
operator has reason to believe that the 
individual is no longer qualified to 
perform a covered task; 

(f) Communicate changes that affect 
covered tasks to individuals performing 
those tasks; and 

(g) Identify those covered tasks and 
the intervals at which evaluation of the 
individual’s qualifications is needed. 


§ 195.507 Recordkeeping. 


Each operator shall maintain records 
that demonstrate compliance with this 
subpart. 

(a) Qualification records shall 
include: 

(1) Identification of qualified 
individual(s); 

(2) Identification of the covered tasks 
the individual is qualified to perform; 

(3) Date(s) of current qualification; 
and 

(4) Qualification method(s). 

(b) Records supporting an individual's 
current qualification shall be 
maintained while the individual is 
performing the covered task. Records of 
prior qualification and records of 
individuals no longer performing 
covered tasks shall be retained for a 
period of five years. 


§ 195.509 General. 


(a) Operators must have a written 
qualification program by {INSERT 
DATE 20 MONTHS AFTER 
PUBLICATION OF FINAL RULE}. 

(b) Operators must complete the 
qualification of individuals performing 
covered tasks by {INSERT DATE 38 
MONTHS AFTER PUBLICATION OF 
FINAL RULE}. 

(c) After {INSERT DATE 38 MONTHS 
AFTER PUBLICATION OF FINAL 
RULE} work performance history may 
not be used as a sole evaluation method. 

Issued in Washington, DC on October 21, 
1993. 

Richard B. Felder, 

Associate Administrator for Pipeline Safety. 
{FR Doc. 98-28662 Filed 10-26-98; 8:45 am] 
BILLING CODE 4910-60-P 
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COMMISSION ON CIVIL RIGHTS 


Agenda and Notice of Public Meeting 
of the Arizona Advisory Committee 


Notice is hereby given, pursuant to 
the provisions of the rules and 
regulations of the U.S. Commission on 
Civil Rights, that a meeting of the 
Arizona Advisory Committee to the 
Commission will convene at 10:00 a.m. 
and adjourn at 1:00 p.m. on November 
20, 1998, at the Ramada Hotel, 401 
North First Street, Phoenix, Arizona 
85004. The Committee will be briefed 
by representatives of the Arizona 
Community Foundation and discuss the 
Arizona Department of Transportation 
report. The subcommittee will report on 
law enforcement issues. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact Philip 
Montez, Director of the Western 
Regional Office, 213-894-3437 (TDD 
213-894-3435). Hearing-impaired 
persons who will attend the meeting 
and require the services of a sign 
language interpreter should contact the 
Regional Office at least ten (10) working 
days before the scheduled date of the 
meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 

Dated at Washington, DC, October 19, 
1998. 

Carol-Lee Hurley, 

Chief, Regional Programs Coordination Unit. 
{FR Doc. 98—-28715 Filed 10-26-98; 8:45 am] 
BILLING CODE 6335-01-P 


COMMISSION ON CIVIL RIGHTS 


Agenda and Notice of Public Meeting 
of the North Carolina Advisory 
Committee 


Notice is hereby given, pursuant to 
the provisions of the rules and 
regulations of the U.S. Commission on 


Civil Rights, that a meeting of the North 
Carolina Advisory Committee to the 
Commission will convene at 11:00 a.m. 
and adjourn at 4:00 p.m. on November 
18, 1998, at the North Carolina A & T 
State University, Hodgin Hall, Room 
106, Greensboro, North Carolina 27411. 
The purpose of the meeting is to review 
a draft report, discuss civil rights 
progress and problems, and to plan the 
Committee’s next project. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact Bobby 
D. Doctor, Director of the Southern 
Regional Office, 404-562-7000 (TDD 
404-562-7004). Hearing-impaired 
persons who will attend the meeting 
and require the services of a sign 
language interpreter should contact the 
Regional Office at least ten (10) working 
days before the scheduled date of the 
meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 

Dated at Washington, DC, October 15, 
1998. 

Carol-Lee Hurley, 

Chief, Regional Programs Coordination Unit. 
[FR Doc. 98-28716 Filed 10-26-98; 8:45 am] 
BILLING CODE 6335-01-P 


COMMISSION ON CIVIL RIGHTS 


Agenda and Notice of Public Meeting 
of the Utah Advisory Committee 


Notice is hereby given, pursuant to 
the provisions of the rules and 
regulations of the U.S. Commission on 
Civil Rights, that a meeting of the Utah 
Advisory Committee to the Commission 
will convene at 6:00 p.m. and adjourn 
at 9:00 p.m. on Friday, November 13, 
1998, at the Horizonte Instruction and 
Training Center, 1234 South Main 
Street, Room 540, Salt Lake City, Utah 
84101. The purpose of the meeting is to 
plan future activities, discuss current 
issues in the State, and provide new 
member orientation. The Committee 
will reconvene at 10:00 a.m. and 
adjourn at 2:00 p.m. on Saturday, 
November 14, 1998, at the same 
location, the Horizonte Instruction and 
Training Center. The Committee will 
hold a briefing on civil rights issues 
including presentations from Utah 
officials, community representatives 
and citizens. 


Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact John 
Dulles, Director of the Rocky Mountain 
Regional Office, 303-866-1040 (TDD 
303-866-1049). Hearing-impaired 
persons who will attend the meeting 
and require the services of a sign 
language interpreter should contact the 
Regional Office at least ten (10) working 
days before the scheduled date of the 
meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 

Dated at Washington, DC, October 19, 
1998. 

Carol-Lee Hurley, 

Chief, Regional Programs Coordination Unit. 
[FR Doc. 98-28714 Filed 10-26-98; 8:45 am] 
BILLING CODE 6335-01-P 


CIVIL RIGHTS COMMISSION 


Sunshine Act Meeting 


AGENCY HOLDING THE MEETING: Nuclear 
Regulatory Commission. 


DATES: Weeks of October 26, November 
2, 9, and 16, 1998. ; 
PLACE: Commissioners’ Conference 
Room, 11555 Rockville Pike, Rockville, 
Maryland. 

STATUS: Public and Closed. 

MATTERS TO BE CONSIDERED: 


Week of October 26 
Wednesday, October 28 


11:30 a.m.—Affirmation Session (Public 
Meeting) (if needed). 


Week of November 2—Tentative 
Monday, November 2 


2:00 p.m.—Briefing on Reactor 
Oversight Process Improvements 
(Public Meeting). (Contact: Frank 
Gillespie, 301-415-1275) 

3:30 p.m.—Affirmation Session (Public 
Meeting) (if needed). 


Week of November 9—Tentative 
Thursday, November 12 


11:30 a.m.—A ffirmation Session (Public 
Meeting) (if needed). 


Friday, November 13 


9:00 a.m.—Meeting on NRC Response to 
Stakeholders’ Concerns (Public 
Meeting) (Contact: Bill Hill, 301-415- 
1661/1969). 


a 
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Week of November 16—Tentative 
Tuesday, November 17 


11:30 a.m.—Affirmation Session (Public 
Meeting) (if needed). 


Thursday, November 19 


2:00 p.m.—Meeting on DC Cook (Public 

Meeting). 

*The schedule for Commission 
meetings is subject to change on short 
notice. To verify the status of meetings 
call (Recording)—(301)} 415-1292. 
Contact person for more information: 
Bill Hill (301) 415-1661. 

The NRC Commission Meeting 
Schedule can be found on the Internet 
at: http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This notice is distributed by mail to 
several hundred subscribers; if you no 
longer wish to receive it, or would like 
to be added to it, please contact the 
Office of the Secretary, Attn: Operations 
Branch, Washington, D.C. 20555 (301- 
415-1661). In addition, distribution of 
this meeting notice over the Internet 
system is available. If you are interested 
in receiving this Commission meeting 
schedule electronically, please send an 
electronic message to wmh@nrc.gov or 
dkw@nrc.gov. 

William M. Hill, Jr., 

Secy, Tracking Officer, Office of the Secretary. 
{FR Doc. 98—28881 Filed 10-23-98; 2:50 pm] 
BILLING CODE 7590-01-M 


CORPORATION FOR NATIONAL AND 
COMMUNITY SERVICE 


AmeriCorps*Nationai Civilian 
Community Corps (NCCC) 


AGENCY: Corporation for National and 
Community Service. 

ACTION: Notice of availability of 
AmeriCorps*NCCC teams for 
collaboration. 


SUMMARY: The AmeriCorps*NCCC seeks 
community partners in the performance 
of service projects in the areas of the 
environment, education, public safety, 
other unmet human needs, and disaster 
relief. 

DATES: Proposals are accepted and 
reviewed on an on-going basis. 

FOR FURTHER INFORMATION: See 
AmeriCorps* National Civilian 
Community Corps’ projects brochure on 
the World-wide Web at http:// 
www.nationalservice.org. 
SUPPLEMENTARY INFORMATION: The 
National Civilian Community Corps is 
an AmeriCorps program of the 
Corporation for National and 
Community Service. The 


AmeriCorps*NCCC manages teams of 
young adults to conduct service projects 
across the nation. Teams include 
approximately twelve 18-24 year old 
men and women of diverse social, 
economic, and educational 
backgrounds, and a trained team leader. 
Projects are typically 6 to 8 weeks in 
duration; the period of service for larger, 
more complex projects can be extended. 

Eligibility: Private nonprofit 
organizations; governmental entities at 
the federal, state, and local levels; 
educational institutions; community- 
based organizations; and Native 
American Tribal Councils are eligible to 
submit proposals. Proposals are 
accepted, reviewed, and approved with 
consideration for compelling needs, 
geographical distribution, availability of 
teams, and AmeriCorps*NCCC costs 
related to team deployment. 

Cost: There is no charge for the 
services of an AmeriCorps*NCCC team 
or its transportation; however, 
collaborating organizations are expected 
to provide the necessary materials, 
equipment, and technical supervision 
for projects, as well as assist with food 
and lodging if the project site is beyond 
a reasonable commuting distance from 
the AmeriCorps*NCCC campus. 
AmeriCorps*NCCC does not provide 
financial grants of any kind in 
association with this program. 
ADDRESSES: For interested organizations 
in Connecticut, Delaware, Maine, 
Maryland, Massachusetts, New 
Hampshire, New Jersey, New York, 
Rhede Island, and Vermont, contact: 
AmeriCorps*NCCC Northeast Region 
Campus, Attn: Ms. LaQuine Roberson, 
Director of Projects and Training, P.O. 
Box 27, Perry Point, MD 21902-0027, 
(410) 642-2411, ext. 6264. 

For interested organizations in 
Alabama, Arkansas, Florida, Georgia, 
Kentucky, Louisiana, Mississippi, North 
Carolina, Puerto Rico, South Carolina, 
Tennessee, and the Virgin Islands, 
contact: 

AmeriCorps*NCCC Southeast Region 
Campus, Attn: Ms. Ruth Rambo, 
Director of Projects and Training 2231 
South Hobson Avenue, Charleston, SC 
29405-2438, (843) 743-8600, ext. 3007. 

For interested organizations in 
Colorado, Illinois, Indiana, Iowa, 
Kansas, Michigan, Minnesota, Missouri, 
Montana, Nebraska, New Mexico, North 
Dakota, Oklahoma, South Dakota, Texas, 
Wisconsin, and Wyoming, contact: 
AmeriCorps*NCCC Central Region 
Campus, Attn: Ms. Karen LaBat, 
Director of Projects and Training, 1059 
Yosemite Street, Building 758, Room 
213, Aurora, CO 80010-6062, (303) 340— 
7305. 


For interested organizations in 
Alaska, Arizona, California, Hawaii, 
Idaho, Nevada, Oregon, Utah, 
Washington, and the Pacific U.S. 
territories, contact: AmeriCorps* NCCC 
Western Region Campus, Attn: Mr. 
Charles Davenport, Director of Projects 
and Training, 2650 Truxton Road, San 
Diego, CA 92106-6001, (619) 524-0749. 

For interested organizations in the 
District of Columbia, Ohio, 
Pennsylvania, Virginia, and West 
Virginia, contact: AmeriCorps* NCCC 
Capital Region Campus, Attn: Ms. Kate 
Becker, Campus Director, Two D.C. 
Village Lane, S.W., Washington, D.C. 
20032, (202) 561-1091. 

Dated: October 21, 1998. 

Kenneth L. Klothen, 

General Counsel. 

[FR Doc. 98-28675 Filed 10-26-98; 8:45 am] 
BILLING CODE 6050-28-P 


DEPARTMENT OF DEFENSE 


Office of the Secretary 
Deferise Partnership Council Meeting 


AGENCY: Department of Defense. 
ACTION: Notice of meeting. 


SUMMARY: The Department of Defense 
(DOD) announces a meeting of the 
Deferise Partnership Council. Notice of 
this meeting is required under the 
Federal Advisory Committee Act. This 
meeting is open to the public. The 
topics to be covered will include: A 
discussion of a project to examine 
current initiatives in labor relations 
training and labor-management 
partnership affecting the Department’s 
civilian workforce; and other topics 
related to the enhancement of Labor- 
Management partnerships throughout 
DOD. 


DATES: The meeting is to be held 
November 18, 1998, in room 1E801, 
Conference Room 7, the Pentagon, from 
1:00 p.m. until 3:00 p.m. Comments 
should be received by November 11, 
1998, in order to be considered at the 
November 18 meeting. 

ADDRESSES: We invite interested 
persons and organizations to submit 
written comments or recommendations. 
Mail or deliver your comments or 
recommendations to Mr. Kenneth 
Oprisko at the address shown below. 
Seating is limited and available on a 
first-come, first-serve basis. Individuals 
wishing to attend who do not possess an 
appropriate Pentagon building pass 
should call the below listed telephone 
number to obtain instructions for entry 
into the Pentagon. Handicapped 
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individuals wishing to attend should 
also call the below listed telephone 
number to obtain appropriate 
accommodations. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Kenneth Oprisko, Chief, Labor Relations 
Branch, Field Advisory Services 
Division, Defense Civilian Personnel 
Management Service, 1400 Key Blvd., 
Suite B—200, Arlington, VA 22209— 
5144, (703) 696-6301, ext. 704. 

Dated: October 21, 1998. 
L.M. Bynum, 


Alternatie OSD Federal Register Liaison 
Officer, Department of Defense. 


[FR Doc. 98-28636 Filed 10-26-98; 8:45 am] 
BILLING CODE 5000-04-M 


DEPARTMENT OF DEFENSE 


Department of the Army 


Notice of Availability of the Draft 
Legislative Environmental impact 
Statement for the McGregor Range 
Military Land Withdrawal Renewal at 
Fort Bliss, Texas and New Mexico 


AGENCY: Department of the Army, DoD. 
ACTION: Notice of availability. 


SUMMARY: This announces the 
availability of the Draft Legislative 
Environmental Impact Statement 
(DLEIS) which assesses the potential 
environmental impact of the proposed 
renewal of the McGregor Range military 
land withdrawal. 

The alternatives considered in the 
DLEIS are (1) the current boundaries of 
McGregor Range would remain the 
same; (2) the Tularosa Basin and Otero 
Mesa portions of McGregor Range 
would be withdrawn for continued 
military use; (3) the Tularosa Basin 
portion of McGregor Range would be 
withdrawn for continued military use; 
(4) the Tularosa Basin portion of 
McGregor Range south of New Mexico 
Highway 506 would be withdrawn for 
continued military use; (5) the no-action 
alternative was also considered in the 
DLEIS; (6) Congress could designate the 
Otero Mesa and Sacramento Mountain 
foothills as a National Conservation 
Area and Culp Canyon as a wilderness 
area on lands returned to the public 
domain under Alternatives 3, 4, and 5. 
DATES: Comments should be received no 
later than February 5, 1999, to ensure 
due consideration. 

ADDRESSES: To obtain copies of the 
DLEIS, contact Ms. Irene Reed, Office of 
the Manager, McGregor 
Renewal, ATTN: ATZC-CSA, Fort Bliss, 
TX 79916. 


FOR FURTHER INFORMATION CONTACT: 


Dr. Andrew Vliet, Program Manager, 
ATTN: ATZC-CSA, Ft. Bliss, TX 79916. 
Dr. Vliet may be contacted at (915) 568— 
6708 or toll-free at (888) 248-8329. For 
copies of the DLEIS, contact Ms. Irene 
Reed at (915) 568-6708 or toll free at 
(888) 248-8329. 

SUPPLEMENTARY INFORMATION: The 
analysis discusses potential impacts of 
varying degree under each alternative in 
the areas of land use, biological 
resources (including federally listed 
threatened and endangered species), 
cultural resources, geology, and soils, 
transportation, utilities, 
socioeconomics, hazardous materials 
and items of special concern, and 
regional cumulative effects on water 
resources. However, these impacts are 
not expected to differ significantly from 
the current conditions for each of these 
resources as they exist now. 

Public meetings for the purpose of 
receiving comments on the DLEIS will 
be held in Alamogordo and Las Cruces, 
New Mexico and in El Paso, Texas. 
Additional details will follow in the 
media and through mailings to persons 
and organization on the McGregor 
Range Land Withdrawal Renewal 
mailing list. Public comments received 
on the DLEIS will be considered and 


- addressed in the Final LEIS and 


considered by the Army in its 

recommendation to Congress. 
Dated: October 20, 1998. 

Raymond J. Fatz, 

Deputy Assistant Secretary of the Army 

(Environment, Safety and Occupational 

Health}, OASA (I, L&E). 


[FR Doc. 98—-28720 Filed 10-26-98; 8:45 am] 
BILLING CODE 3710-08-M 


DEPARTMENT OF DEFENSE 


Department of the Army 


Availability of Non-Exclusive, 
Exclusive, or Partially Exclusive 
Licensing of U.S. Patent Application 
09/047,389 Concerning “Fiow-through 
Cell Culture Chamber” 


AGENCY: U.S. Army Medical Research 
and Materiel Command, DoD. 
ACTION: Notice. 


SUMMARY: In accordance with 37 CFR 
404.7, annoucement is made of the 
availability of U.S. Patent Application 
SN 09/047,389 entitled ‘‘Flow-through 
Cell Culture Chamber.” This patent has 
been assigned to the United States 
Government as represented by the 
Secretary of the Army. 

ADDRESSES: Commander, U.S. Army 
Medical Research and Materiel 
Command, Command Judge Advocate, 


MCMR-JA, Fort Detrick, MD 21702— 
5012. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Charles Harris, Patent Attorney, 
301-619-7807, Fax 301-619-5034. 


SUPPLEMENTARY INFORMATION: Invention 
provides a simple and efficient flow- 
through cell culture chamber that can be 
easily assembled and disassembled 
without use of special tools, is 
constructed and arranged such that 
breakage of cover slips or other parts 
caused by uneven or over tightening is 
substantially avoided and is easily 
cleaned and sterilized. It can be used, 
over long periods of time, to study the 
effects of any type of agent, that can be 
added to the perfusate, on an unlimited 
variety of living cells using either 
visible microscopy or the rapidly 
expanding field of fluorescent imaging. 
The chamber can be adapted to any 
microscope stage while using a wide 
variety of objectives to allow 
observations ranging from large 
populations of cells to single-cell 
studies using oil immersion lenses. 
Gregory D. Showalter, 
Army Federal Register Liaison Officer. 

[FR Doc. 98-28672 Filed 10-26-98; 8:45 am] 
BILLING CODE 3710-06-M 


DEPARTMENT OF DEFENSE 


Department of the Army, Corps of 
Engineers 


intent To Prepare a Draft 
Environmental Impact Statement 
(DEIS) for the Dade County Beach 
Erosion Control and Hurricane 
Protection Project, for a Test Beach Fill 
Using a Foreign Source of Carbonate 
Sand; Correction 


AGENCY: U.S. Army Corps of Engineers, 
Department of Defense. 


ACTION: Correction. 


SUMMARY: In previous Federal Register 
notice (Vol. 63, No. 162, pages 44850— 
44851) Friday, August 1, 1998, make the 
following corrections: 

On page 44850 in column 2, line 33, 
increase the volume and length of the 
test fill to approximately 600,000 cubic 
yards from monuments DNR-36 to 
DNR-47 (approximately from 63rd 
Street to 83rd Street) for a total length 
of approximately 8600 feet (project 
needs at time of contact award will 
dictate exact quantity, length, and 
location). 

On page 44851 in column 1, line 14 
entitled ‘“DEIS Preparation”, the 
estimated date of availability of the 
DEIS is now November 19, 1998. 
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We continue to invite the 
participation of all interested parties in 
the scoping process by identifying any 
additional concerns on issues, studies 
needed, alternatives, procedures or 
other related matters. ; 


FOR FURTHER INFORMATION CONTACT: 
Kenneth Dugger, 904-232-1686, 
Environmental Branch, Planning 


Division, P.O. Box 4970, Jacksonville, 
Florida 32232-0019. 


SUPPLEMENTARY INFORMATION: None. 
Gregory D. Showalter, 
Army Federal Register Liaison Officer. 


[FR Doc. 98-28673 Filed 10-26-98; 8:45 am] 
BILLING CODE 3710-AJ-M 


DEPARTMENT OF DEFENSE 
Department of the Army, Corps of 


Intent to Prepare a Draft Environmentai 
Impact Statement (DEIS) for West 
Hayden Isiand Development, 
Multnomah County, Oregon 


AGENCY: U.S. Army Corps of Engineers, 
DoD. 


ACTION: Notice of Intent. 


SUMMARY: The Port of Portland is 
proposing to construct marine cargo 
facilities on West Hayden Island, 
including an access bridge across North 
Portland Harbor. West Hayden Island is 
an 846-acre site on the Columbia River 
downstream of Interstate 5 in 
Multnomah County, Oregon. Filling of 
12.7 acres of wetlands on the site will 
require a Department of the Army (DA) 
permit under Section 404 of the Clean 
Water Act. Construction of the ship and 
barge berth and any associated dredging 
will require a DA permit under Section 
10 of the River and Harbor Act of 1899. 
The proposed project will also require a 
bridge permit from the U.S. Coast Guard 
under Section 9 of the River and Harbor 
Act of 1899. Construction of the bridge 
may involve Federal funds through the 
Federal Highway Administration 
(FHWA). The Coast Guard and FHWA 
will serve as cooperating agencies in 
preparing the Draft EIS. The U.S. Army 
Corps of Engineers, Portland District, 
will be the lead agency. 


FOR FURTHER INFORMATION CONTACT: 
Questions about the proposed action 
and the Draft EIS can be answered by: 
David Kurkoski, Regulatory Branch, 
Portland District, U.S. Army Corps of 
Engineers, Portland, Oregon $7208— 
2946, telephone (503) 808-4377. 


SUPPLEMENTARY INFORMATION: 
1. Proposed Action 


The Port of Portland is proposing to 
construct marine cargo facilities on 
West Hayden Island, located on the 
Columbia River between river mile 
102.7 and 105.6 in Multnomah County, 
Oregon. The site is bounded on the east 
by the Burlington Northern Santa Fe 
Railroad (BNSF) tracks, on the north 
and west by the Columbia River, and on 
the south by North Portland Harbor. The 
purpose of this project is to provide 
suitable waterfront marine cargo 
facilities within the service area of the 
Port of Portland to meet future market 
demands for international export and 
import. The Port proposes to develop 
this project in three phases over a 30- 
year period. 

The first phase of development, 
which would occur within three to five 
years of permit approvals, would 
include: a grain or bulk mineral 
terminal, including a quadruple rail 
loop; a 17-acre storage and handling 
area inside the loop; an offshore berth 
and access channel for ships and barges; 
rail access from the BNSF main line 
consisting of two tracks, providing both 
access and train storage capacity; an 
interim highway access road from East 
Hayden Island, providing vehicle access 
for employees, grain inspectors, and 
occasional maintenance and supply 
vehicles; a dock on each bank of North 
Portland Harbor to allow transport of 
construction materials and equipment to 
the project site; recreation 
improvements; a new bridge across 
North Portland Harbor to provide access 
between North Marine Drive and West 
Hayden Island; and stockpiling of 
dredged materials for use in future 
development phases. 

Phase 2 may include development of 
220 acres for a container terminal, 
including necessary berths and 
intermodal container transfer facilities. 
Other improvements would include 
utility systems, navigation channel 
access and turning basin, domestic 
intermodal yard and remaining open 
space improvements not implemented 
in Phase 1. 

Phase 3 would consist of either a 
second grain or bulk terminal or 
additional container facility. If 
warranted a secondary rail bridge may 
be constructed to connect West Hayden 
Island with the Rivergate Industrial area 
to the south. 

When all phases are completed, the 
project would include 474 acres of 
development, 373 acres of undeveloped 
land which may contain recreational 
improvements (such as trails, park, boat 


dock, viewpoints, observation and 
interpretation area, and wildlife 
preserve), and on-site mitigation for 
wetland and shallow-water habitats 
adversely affected by the project. 


This phasing sequence would be 
affected by the dynamics of the 
marketplace, but it is considered the 
most likely outcome at this time. Other 
phasinig scenarios are possible. At this 
time, permits and approvals are being 
sought only for Phase 1. Phases 2 and 
3 are included in the project description 
to give a full picture of the long-term 
development program. 


2. Alternatives 


The alternatives to be considered in 
this EJS are: 

a. the proposed action. 

b. other sites, including: 


(1) development of other Port-owned 
sites. 


(2) re-development of other Port sites. 
(3) acquisition of other property. 

c. cooperative work with other ports. 
d. no action. 


3. Scoping and Public Involvement 


The scoping process will commence 
in October, 1998 with the issuance of a 
scoping notice. Federal, state and local 
agencies, Indian tribes, and interested 
organizations and individuals will be 
asked to comment on the significant 
issues relating to the potential effects of 
the alternatives. There are no plans to 
hold a formal scoping meeting. 


Potentially significant issues to be 
addressed in detail include the effects of 
the project on wetlands and fisheries, 
including federally listed threatened 
and endangered salmonid fish species, 
and shallow water habitat. 


The Draft EiS will be prepared 
concurrently with other environmental 
compliance requirements, including the 
Endangered Species Act and the 
National Historic Preservation Act. The 
Corps and the cooperating agencies 
intend to integrate the consultation 
procedures under these other statutes 
with the EIS. The Corps and the 
applicant have already begun 
consultation with the National Marine 
Fisheries Service (NMFS) and the U.S. 
Fish and Wildlife Service (USFWS) 
under the Endangered Species Act. 

This proposed project also requires a 
Removal-Fill Permit from Oregon 
Division of State Lands as well as a 
Section 401 Water Quality Certification 
from the Oregon Department of 
Environmental Quality. 
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4. Availability of the Draft EIS 

The Draft EIS is scheduled for release 
in November 1999. 
Gregory D. Showalter, 
Army Federal Register Liaison Officer. 
{FR Doc. 98—28671 Filed 10—26—98; 8:45 am] 
BILLING CODE 3710-AR-P 


DEPARTMENT OF DEFENSE 


Department of the Navy 


Availability of Government-Owned 
Inventions for Licensing 


AGENCY: Department of the Navy, DoD. 
ACTION: Notice. 


SUMMARY: The inventions listed below 
are assigned to the United States 
Government as represented by the 
Secretary of the Navy and are made 
available for licensing by the 
Department of the Navy. 

ADDRESSES: Copies of patents cited are 
available from the Commissioner of 
Patents and Trademarks, Washington, 
D.C. 20231, for $3.00 each. Requests for 
copies of patents must include the 
patent number. 

Copies of patent applications cited are 
available from the National Technical 
Information Service (NTIS), Springfield, 
Virginia 22161 for $6.95 each ($10.95 
outside North American Continent). 
Requests for copies of patent 
applications must include the patent 
application serial number. Claims are 
deleted from the copies of patent 
applications sold to avoid premature 
disclosure. 

The following patents and patent 
applications are available for licensing: 

atent 5,684,690: INTEGRATED 
ELECTRICAL POWER SUPPLY 
SYSTEM FOR PROPULSION AND 
SERVICE CONTROL; filed 16 August 
1996; patented 4 November 1997.// 
Patent 5,685,456: REGULATED 
DISPENSING SYSTEM; filed 24 May 
1995; patented 11 November 1997.// 
Patent 5,689,084: BONDING METHOD 
AND THE RESULTING ARTICLE; filed 
25 October 1974; patented 18 November 
1997.//Patent 5,691,258: TWO PHASE 
HFB2-SIB4 MATERIAL; filed 24 June 
1996; patented 25 November 1997.// 
Patent 5,693,154: TERBIUM- 
DYSPROSIUM-ZINC AND TERBIUM- 
GADOLINIUM-ZINC 
MAGNETOSTRICTIVE MATERIALS 
AND DEVICES; filed 3 April 1996; 
patented 2 December 1997.//Patent 
5,693,166: METHOD FOR 
FABRICATING A HIGH-DAMPING RIB- 
STIFFENED COMPOSITE HOLLOW 
CYLINDER CORE CONFIGURATION; 
filed 12 April 1995; patented 2 


December 1997.//Patent 5,694,342: 
METHOD FOR DETECTING SIGNALS 
IN NON-GAUSSIAN BACKGROUND 
CLUTTER; filed 24 October 1996; 
patented 2 December 1997.//Patent 
5,695,725: METHOD OF PREPARING 
MONOCLINIC BAO.A1203.2SIO2; filed 
18 July 1989; patented 9 December 
1997.//Patent 5,696,691: SELF- 
ADJUSTING STATISTICAL NOISE 
ANALYZER WITH INTERFERENCE 
SUPPRESSION; filed 29 June 1995; 
patented 9 December 1997.//Patent 
5,696,736: HYDROPHONE FOR 
DETERMINING DIRECTION OF 
UNDERWATER SOUND; filed 27 
November 1996; patented 9 December 
1997.//Patent 5,703,594: METHOD FOR 
REMOTELY DETECTING TIDES AND 
THE HEIGHT OF OTHER SURFACES; 
filed 24 June 1996; patented 30 
December 1997.//Patent 5,704,976: 
HIGH TEMPERATURE, HIGH RATE, 
EPITAXIAL SYNTHESIS OF DIAMOND 
IN A LAMINAR PLASMA,; filed 8 May 
1991; patented 6 January 1998.//Patent 
5,705,087: FUEL SYSTEM ICING 
INHIBITOR AND DEICING 
COMPOSITION; filed 31 May 1996; 
patented 6 January 1998.//Patent 
5,705,191: SUSTAINED DELIVERY OF 
ACTIVE COMPOUNDS FROM 
TUBULES, WITH RATIONAL 
CONTROL; filed 18 August 1995; 
patented 6 January 1998.//Patent 
5,705,769: VIBRATIONALLY DAMPED 
STRUCTURE; filed 14 May 1996; 
patented 6 January 1998.//Patent 
5,705,863: HIGH SPEED 
MAGNETOSTRICTIVE LINEAR 
MOTOR; filed 2 May 1995; patented 6 
January 1998.//Patent 5,705,984: 
PASSIVE INTRUSION DETECTION 
SYSTEM; filed 10 May 1996; patented 6 
January 1998.//Patent 5,706,079: 
ULTRA-HIGH SENSITIVITY 
TRANSDUCER WITH CHIRPED BRAGG 
GRATING REFLECTOR; filed 29 
September 1995; patented 6 January 
1998.//Patent 5,706,192: ANTIPHASE 
SWITCHING IN ARRAYS OF 
GLOBALLY COUPLED OSCILLATORS; 
filed 16 November 1995; patented 6 
January 1998.//Patent 5,706,253: 
ACOUSTIC RECEIVER ARRAY 
ASSEMBLY; filed 28 April 1996; 
patented 6 January 1998.//Patent 
5,707,702: EPOXY PIPELINING 
COMPOSITION AND METHOD OF 
MANUFACTURE; filed 26 June 1996; 
patented 13 January 1998.//Patent 
5,708,232: HIGHLY MANEUVERABLE 
UNDERWATER VEHICLE; filed 10 
October 1996; patented 13 January 
1998.//Patent 5,708,626: TRAJECTORY 
MEASUREMENT SYSTEM FOR 
UNDERWATER VEHICLES; filed 30 
December 1996; patented 13 January 


1998.//Patent 5,708,738: APPARATUS 
AND PROCESS FOR MAKING FIBER 
OPTIC BRAGG GRATINGS; filed 5 
March 1996; patented 13 January 1998./ 
/Patent 5,708,739: METHOD AND 
APPARATUS FOR PHOTOBLEACHING 
PATTERNS IN IRRADIATED OPTICAL 
WAVEGUIDES; filed 9 September 1996; 
patented 13 January 1998.//Patent 
5,709,046: SINGLE TRIGGER DUAL 
FIRING MECHANISM; filed 14 August 
1995; patented 20 January 1998.//Patent 
5,710,431: OUTDOOR SCENE 
SIMULATING APPARATUS FOR 
TESTING AN INFRARED IMAGING 
DEVICE; filed 5 September 1996; 
patented 20 January 1998.//Patent 
5,712,424: METHOD AND APPARATUS 
FOR MEASURING DIESEL ENGINE 
CYLINDER PRESSURE; filed 25 March 
1996; patented 27 January 1998.//Patent 
5,712,442: METHOD FOR LAUNCHING 
PROJECTILES WITH HYDROGEN GAS; 
filed 27 May 1988; patented 27 January 
1998.//Patent 5,712,447: 
VIBRATIONALLY AND 
ACOUSTICALLY INSULATED 
STRUCTURE; filed 14 May 1996; 
patented 27 January 1998.//Patent 
5,712,511: PREPARATION OF FINE 
PARTICULATE CL-20; filed 3 March 
1997; patented 27 January 1998.//Patent 
5,712,959: NEURAL NETWORK 
ARCHITECTURE FOR NON-GAUSSIAN 
COMPONENTS OF A MIXTURE 
DENSITY FUNCTION; filed 7 July 1995; 
patented 27 January 1998.//Patent 
5,713,239: PROJECTILE TESTING 
SYSTEM AND METHOD; filed 28 
August 1996; patented 3 February 
1998.//Patent 5,714,279: NON- 
AQUEOUS LITHIUM CELLS; filed 24 
October 1989; patented 3 February 
1998.//Patent 5,714,378: 
PSEUDOMONAS CHLORORAPHIS 
MICROORGANISM POLYURETHANE 
DEGRADING ENZYME OBTAINED 
THEREFROM AND METHOD OF 
USING ENZYME; filed 31 March 1995; 
patented 3 February 1998.//Patent 
5,714,713: ACOUSTIC ABSORBING 
DEVICE; filed 14 May 1996; patented 3 
February 1998.//Patent 5,714,714: 
PROCESS FOR PREPARING 
AMMONIUM DINITRAMIDE; filed 15 
October 1992; patented 3 February 
1998.//Patent 5,714,793: 
COMPLEMENTARY VERTICAL 
BIPOLAR JUNCTION TRANSISTORS 
FORMED IN SILICON-ON-SAPPHIRE; 
filed 21 August 1996; patented 3 
February 1998.//Patent 5,714,901: 
HYSTERETIC COUPLING SYSTEM; 
filed 19 July 1995; patented 3 February 
1998.//Patent 5,717,159: LEAD-FREE 
PERCUSSION PRIMER MIXES BASED 
ON METASTABLE INTERSTITIAL 
COMPOSITE (MIC) TECHNOLOGY; 
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filed 19 February 1997; patented 10 
February 1998.//Patent 5,717,582: 
SELECTIVELY CONTROLLED 
ELECTRICAL POWER SWITCHING 
SYSTEM; filed 22 February 1996; 
patented 10 February 1998.//Patent 
5,717,657: ACOUSTICAL CAVITATION 
SUPPRESSOR FOR FLOW FIELDS; filed 
24 June 1996; patented 10 February 
1998.//Patent 5,717,658: TRAWLING 
SONAR SYSTEM; filed 5 August 1996; 
patented 10 February 1998.// Patent 
5,718,322: CONVEYOR SAFETY TRAY; 
filed 21 March 1996; patented 17 
February 1998.//Patent 5,719,061: 
FLUORESCENT DETECTION OF 
HYDRAZINE, 
MONOMETHYLHYDRAZINE, AND 1.1- 
DIMETHYLHYDRAZINE BY 
DERIVATIZATION WITH AROMATIC 
DICARBOXALDEHYDES; filed 20 
October 1994; patented 17 February 
1998.//Patent 5,719,545: HIGH POWER 
FACTOR SHIELDED 
SUPERCONDUCTING TRANSFORMER; 
filed 12 October 1994; patented 17 
February 1998.//Patent 5,721,131: 
SURFACE MODIFICATION OF 
POLYMERS WITH SELF-ASSEMBLED 
MONOLAYERS THAT PROMOTE 
ADHESION, OUTGROWTH AND 
DIFFERENTIATION OF BIOLOGICAL 
CELLS; filed 28 April 1994; patented 24 
February 1998.//Patent 5,721,391: 
ELECTRONIC FIRING CIRCUIT; filed 26 
August 1996; patented 24 February 
1998.//Patent 5,721,632: EXCITED 
STATE POLARIZATION ALTERING 
OPTICAL FILTER; filed 30 August 1995; 
patented 24 February 1998.//Patent 
5,721,712: AIRCRAFT DETECTION 
SYSTEM; filed 5 August 1996; patented 
24 February 1998.//Patent 5,722,090: 
BACK-REINFORCED TWO-PIECE 
UPPER TORSO ASSEMBLY FOR 
ARTICULATED ONE-ATMOSPHERE 
DIVING SUIT; filed 15 July 1996; 
patented 3 March 1998.//Patent 
5,722,141: FASTENER RETAINER 
REMOVAL TOOL; filed 11 July 1996; 
patented 3 March 1998.//Patent 
5,724,135: HYPER-SPECTRAL 
IMAGING USING ROTATIONAL 
SPECTRO-TOMOGRAPHY; filed 27 
March 1996; patented 3 March 1998.// 
Patent 5,724,162: OPTICAL 
CORRELATOR USING SPATIAL LIGHT 
MODULATOR; filed 27 November 1995; 
patented 3 March 1998.//Patent 
5,724,174: INTERSUBBAND ELECTRO- 
OPTICAL MODULATORS BASED ON 
INTERVALLEY TRANSFER IN 
ASYMMETRIC DOUBLE QUANTUM 
WELLS; filed 11 January 1996; patented 
3 March 1998.//Patent 5,724,305: 
APPARATUS FOR ACOUSTIC NEAR 
FIELD SCANNING USING 
CONFORMAL ARRAYAL; filed 30 June 


1995; patented 3 March 1998.//Patent 
5,724,315: OMNIDIRECTIONAL 
ULTRASONIC MICROPROBE 
HYDROPHONE; filed 29 May 1996; 
patented 3 March 1998.//Patent 
5,724,487: NEURAL NETWORK FOR 
MAXIMUM LIKELIHOOD 
CLASSIFICATION WITH SUPERVISED 
AND UNSUPERVISED TRAINING 
CAPABILITY; filed 7 July 1995; 
patented 3 March 1998.//Patent 
5,726,747: COMPUTER CONTROLLED 
OPTICAL TRACKING SYSTEM; filed 22 
April 1996; patented 10 March 1998.// 
Patent 5,727,298: ROLLER SHAFT 
EXTRACTOR; filed 19 September 1996; 
patented 17 March 1998.//Patent 
5,727,381: DUCT FLOW CONTROL 
SYSTEM; filed 19 February 1997; 
patented 17 March 1998.//Patent 
5,727,561: METHOD AND APPARATUS 
FOR NON-INVASIVE DETECTION AND 
ANALYSIS OF TURBULENT FLOW IN 
A PATIENT’S BLOOD VESSELS; filed 
23 April 1996; patented 17 March 1998./ 
/Patent 5,727,906: HEATED SHELTER 
FOR DIVER DECOMPRESSION; filed 10 
May 1996; patented 17 March 1998.// 
Patent 5,728,944: PHOTOELASTIC 
STRESS SENSOR; filed 17 January 
1996; patented 17 March 1998.//Patent 
5,729,100: METHOD AND APPARATUS 
FOR CONTROLLING BACKLASH IN 
MOTOR DRIVE SYSTEMS; filed 3 
February 1997; patented 17 March 
1998.//Patent 5,729,171: 
PREAMPLIFIER WITH ADJUSTABLE 
INPUT RESISTANCE; filed 1 June 1992; 
patented 17 March 1998.//Patent 
5,729,239: VOLTAGE CONTROLLED 
FERROELECTRIC LENS PHASED 
ARRAY; filed 31 August 1995; patented 
17 March 1998.//Patent 5,729,338: 
COMPUTER CONTROLLED OPTICAL 
TRACKING SYSTEM; filed 1 July 1996; 
patented 17 March 1998.//Patent 
5,729,582: METHOD AND APPARATUS 
FOR DETERMINING BOTH DENSITY 
AND ATOMIC NUMBER OF A 
MATERIAL COMPOSITION USING 
COMPTON SCATTERING, filed 31 May 
1996; patented 17 March 1998.//Patent 
5,730,144: METHOD AND APPARATUS 
FOR PREDICTING THE EFFICACY OF 
CARDIOVERSION; filed 10 July 1996; 
patented 24 March 1998.//Patent 
5,730,597: LIP AND CHEEK 
RETRACTOR; filed 5 June 1996; 
patented 24 March 1998.//Patent 
5,732,044: SYSTEM AND METHOD 
FOR COMPENSATING FOR DOPPLER 
SHIFTS IN SIGNALS BY 
DOWNSAMPLING; filed 19 September 
1996; patented 24 March 1998.//Patent 
5,732,045: FLUCTUATIONS BASED 
DIGITAL SIGNAL PROCESSOR 
INCLUDING PHASE VARIATIONS; 
filed 31 December 1996; patented 24 


March 1998.//Patent 5,732,499: 
SHOULDER-LAUNCHED MULTIPLE- 
PURPOSE ASSAULT WEAPON; filed 24 
January 1997; patented 31 March 1998./ 
/Patent 5,733,485: ELIMINATION OF 
SURFACE IRREGULARITIES ON THE 
WRAPAROUND WINDOW OF A 
TORPEDO NOSE ARRAY; filed 26 
August 1996; patented 31 March 1998./ 
/Patent 5,733,606: INTER-LEVEL 
DIELECTRICS WITH LOW DIELECTRIC 
CONSTANTS; filed 28 February 1997; 
patented 31 March 1998.//Patent 
5,733,679: BATTERY SYSTEM AND A 
METHOD FOR GENERATING 
ELECTRICAL POWER; filed 8 January 
1997; patented 31 March 1998.//Patent 
5,734,578: OPTICAL RF SPECTRUM 
ANALYZER; filed 13 February 1996; 
patented 31 March 1998.//Patent 
5,734,624: WIDE-BAND OMNI 
TELEMETRY SYSTEM; filed 31 October 
1996; patented 31 March 1998.//Patent 
5,734,667: POLARIZATION-STABLE 
LASER; filed 28 April 1995; patented 31 
March 1998.//Patent 5,734,797: 
SYSTEM AND METHOD FOR 
DETERMINING CLASS 
DISCRIMINATION FEATURES; filed 23 
August 1996; patented 31 March 1998./ 
/Patent 5,735,927: METHOD FOR 
PRODUCING CORE/CLAD GLASS 
OPTICAL FIBER PREFORMS USING 
HOT ISOSTATIC PRESSING; filed 28 
June 1996; patented 7 April 1998.// 
Patent 5,736,257: 
PHOTOACTIVATABLE POLYMERS 
FOR PRODUCING PATTERNED 
BIOMOLECULAR ASSEMBLIES; filed 
25 April 1995; patented 7 April 1998./ 
/Patent 5,736,313: METHOD OF 
LYOPHILIZING PLATELETS BY 
INCUBATION WITH HIGH 
CARBOHYDRATE CONCENTRATIONS 
AND SUPERCOOLING PRIOR TO 
FREEZING; filed 20 October 1995; 
patented 7 April 1998.//Patent 
5,739,536: FIBER OPTIC INFRARED 
CONE PENETROMETER SYSTEM; filed 
14 December 1995; patented 14 April 
1998.//Patent 5,744,337: INTERNAL 
GELATION METHOD FOR FORMING 
MULTILAYER MICROSPHERES AND 
PRODUCT THEREOF; filed 26 
December 1995; patented 28 April 
1998.//Patent 5,745,234: VARIABLE 
ANIGLE REFLECTOMETER 
EMPLOYING AN INTEGRATING 
SPHERE AND A LIGHT 
CONCENTRATOR; filed 31 July 1995; 
patented 28 April 1998.//Patent 
5,746,942: ERBIUM-DOPED LOW 
PHONON HOSTS AS SOURCES OF 
FLUORESCENT EMISSION; filed 31 
January 1996; patented 5 May 1998.// 
Patent 5,748,312: SENSING 
APPARATUS AND METHOD FOR 
DETECTING STRAIN BETWEEN FIBER 


' 
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BRAGG GRATING SENSORS 
INSCRIBED INTO AN OPTICAL FIBER; 
filed 19 September 1995; patented 5 
May 1998.//Patent application 08/ 
733,455: SENSE AMPLIFIER CONTROL 
SYSTEM FOR FERROELECTRIC 
MEMORIES; filed 18 October 1996.// 
Patent application 08/734,824: 
OMNIDIRECTIONAL AND 
CONTROLLABLE WING USING FLUID 
EJECTION; filed 22 October 1996.// 
Patent application 08/736,176: NEURAL 
NETWORK BASED HELICOPTER LOW 
AIRSPEED INDICATOR; 24 October 
1996.//Patent application 08/759,359: 
APPARATUS FOR MONITORING 
ENVIRONMENTAL PARAMETERS AT 
‘NETWORK SITES; filed 12 November 
1996.//Patent application 08/759,361: 
APPARATUS FOR OPTIMIZING THE 
ROTATIONAL SPEED OF COOLING 
FANS; filed 12 November 1996.//Patent 
application 08/779,876: FLOW 
ENERGIZING SYSTEM FOR 
TURBOMACHINERY; filed 6 January 
1997.//Patent application 8/805,529: 
NANOSTRUCTURED CERAMIC 
NITRIDE POWDERS AND A METHOD 
OF MAKING THE SAME; filed 25 
February 1997.//Patent application 08/ 
806,044: BRIDGE CONFIGURATION 
FOR A MAGNETO-RESISTIVE LINEAR- 
DISPLACEMENT SENSOR; filed 13 
January 1997.//Patent application 08/ 
835,970: METHOD AND APPARATUS 
OF CLASSIFYING MARINE 
SEDIMENTS; filed 11 April 1997.// 
Patent application 08/854,032: PASSIVE 
PIEZOELECTRIC PROSTHESIS FOR 
THE INNER EAR; filed 9 May 1997.// 
Patent application 08/864,320: 
METHOD OF PRODUCING A FILM 
COATING BY MATRIX ASSISTED 
PULSED LASER DEPOSITION; filed 28 
May 1997.//Patent application 08/ 
883,037: RE(x)M(1-x)Mn(y)O(delta) 
FILMS FOR MICROBOLOMETER- 
BASED IR FOCAL PLANE ARRAYS; 
filed 26 June 1997.//Patent application 
08/886,574: DESALINATION 
THROUGH METHANE HYDRATE; filed 
30 June 1997.//Patent application 08/ 
933,559: MECHANICAL STRAIN 
RELIEF; filed 19 September 1997.// 
Patent application 08/940,736: 
COMPOUNDS LABELED WITH 
CYANATE OR THIOCYANATE METAL 
COMPLEXES FOR DETECTION BY 
INFRARED SPECTROSCOPY; filed 30 
September 1997.//Patent application 08/ 
951,968: REGULATED GAS SOURCE 
FOR UNDERWATER GUN 
OPERATION; filed 16 October 1997.// 
Patent application 08/953,786: SELF 
POWERED UNDERWATER ACOUSTIC 
ARRAY; filed 14 October 1997.//Patent 
application 08/954,883: METHOD AND 
APPARATUS FOR RETAINING WIRES 


IN A CYLINDRICAL TUBE; filed 9 
October 1997.//Patent application 08/ 
954,884: ECHO SIMULATOR FOR 
ACTIVE SONAR; filed 9 October 1997./ 
/Patent application 08/967 ,740: 
SYSTEM AND METHOD FOR 
RECOVERING A SIGNAL OF INTEREST 
FROM A PHASE MODULATED 
SIGNAL USING QUADRATURE 
SAMPLING; filed 10 November 1997.// 
Patent application 08/967,741: 
DEMODULATION SYSTEM AND 
METHOD FOR RECOVERING A 
SIGNAL OF INTEREST FROM AN 
UNDERSAMPLED, MODULATED 
CARRIER; filed 10 November 1997.// 
Patent application 08/969,530: VXI 
TEST EXECUTIVE; filed 16 September 
1997.//Patent application 08/972,402: 
NANOPARTICLE PHOSPHORS 
MANUFACTURED USING THE 
BICONTINUOUS CUBIC PHASE 
PROCESS; filed 18 November 1997.// 
Patent application 08/976,133: 
VIBRATION ISOLATING FLANGE 
ASSEMBLY; filed 29 September 1997./ 
/Patent application 08/978,165: 
SHOULDER-LAUNCHED MULTI- 
PURPOSE ASSAULT WEAPON; filed 25 
November 1997.//Patent application 08/ 
$86,979: METHOD FOR 


CHARACTERIZING CONGESTION OF 


OBJECTS IN THREE DIMENSIONS; 
filed 8 December 1997.//Patent 
application 09/008,921: BULKHEAD 
PENETRATOR AND METHOD FOR 
SEPARATING CABLES FROM A 
BULKHEAD PENETRATOR; filed 20 
January 1998.//Patent application 09/ 
013,465: ACOUSTIC VECTOR SENSING 
SONAR SYSTEM; filed 27 January 
1998.//Patent application 09/014,688: 
SUPERCAVITATING WATER-ENTRY 
PROJECTILE; filed 28 January 1998.// 
Patent application 09/047 ,335: 
MONITOR PARTICULARLY SUITED 
FOR NAVAL TACTICAL DATA 
SYSTEM (NTDS) INTERFACES TYPES 
A AND B; filed 25 March 1998.//Patent 
application 09/050,964: RAPID, HIGH- 
RESOLUTION SCANNING OF FLAT 
AND CURVED REGIONS FOR GATED 
OPTICAL IMAGING; filed 31 March 
1998.//Patent application 09/053,712: 
MONITOR PARTICULARLY SUITED 
FOR NAVAL TACTICAL DATA 
SYSTEM (NTDS) INTERFACE TYPE E; 
filed 2 April 1998.//Patent application 
09/056,715: WRENCH-TO-BOLT 
COUPLING ASSEMBLY; filed 8 April 
1998.// 


FOR FURTHER INFORMATION CONTACT: Mr. 
R. J. Erickson, Staff Patent Attorney, 
Office of Naval Research (Code OOCC), 
Arlington, VA 22217-5660, telephone 
(703) 696-4001. 


(Authority: 35 U.S.C. 207; 37 CFR Part 404) 


Dated: October 19, 1998. 
Ralph W. Corey, 
Commander, Judge Advocate General’s Corps, 
U.S. Navy, Federal Register Liaison Officer. 
[FR Doc. 98-28737 Filed 10-26-98; 8:45 am] 
BILLING CODE 3810-FF-P 


DEPARTMENT OF DEFENSE 


Department of the Navy 


Meeting of the Chief of Naval 
Operations (CNO) Executive Panel 


AGENCY: Department of the Navy, DOD. 
ACTION: Notice of closed meeting. 


SUMMARY: The Chief of Naval Operations 
Executive Panel will meet to conduct a 
mid-term briefing of the Pacific Strategy 
Task Force to the Chief of Naval 
Operations. This meeting will be closed 
to the public. 


DATES: The meeting will be held on 
November 10, 1998 from 1330-1430. 


ADDRESSES: The meeting will be held at 
the office of the Chief of Operations, 
2000 Pentagon, Washington, DC 20350. 


FOR FURTHER INFORMATION CONTACT: CDR 
Michael Franken, CNO Executive Panel 
Assistant for Political-Military Affairs, 
4401 Ford Avenue, Suite 601, 
Alexandria, Virginia 22302-0268, 
telephone number (703) 681-6205. 


SUPPLEMENTARY INFORMATION: This 


notice of meeting is provided in 


accordance with the provision of 
Federal Advisory Committee Act (5 
U.S.C. App. 2). The purpose of this 
meeting is to conduct the mid-term 
briefing of the Pacific Strategy Task 
Force to the Chief of Naval Operations. 
These matters constitute classified 
information that is specifically 
authorized by Executive order to be kept 
secret in the interest of national defense 
and are, in fact, properly classified 
pursuant to such Executive order. 
Accordingly, the Secretary of the Navy 
has determined in writing that the 
public interest requires that all sessions 
of the meeting be closed to the public 
because they will be concerned with 
matters listed in section 552b(c)(1) of 
title 5, United States Code. 

Dated: October 19, 1998. 
Ralph W. Corey, 
Commander, Judge Advocate General's Corps, 
U.S. Navy, Federal Register Liaison Officer. 
[FR Doc. 98-28738 Filed 10-26-98; 8:45 am] 
BILLING CODE 3810-FF-P 
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DEPARTMENT OF EDUCATION 


Advisory Council on Education 
Statistics, Policy Committee 


AGENCY: National Center on Education 
Statistics, Education. 
ACTION: Notice of meeting. 


SUMMARY: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the Advisory 
Council on Education Statistics (ACES). 
This notice of this meeting is required 
under Section 10({a)(2) of the Federal 
Advisory Committee Act. This 
document is intended to notify the 
general public of their opportunity to 
attend. 

DATES: October 28-29, 1998. 

TIMES: October 28, 1998—Full Council, 
9:00 a.m.—1:00 p.m.; Management 
Committee, 1:30 p.m.—5:00 p.m.; 
Statistics Committee, 1:30 p.m.—5:00 
p-m.; and Strategy/Policy Committee, 
1:30 p.m.—5:00 p.m. October 29, 1998— 
Full Council 11:45 a.m.—2:45 p.m.; 
Statistics Committee, 8:30 a.m.—11:30 
a.m.; Strategy/Policy Committee, 8:30 
a.m.—11:30 a.m.; and Management 
Committee, 8:30 a.m.—11:30 a.m. 
LOCATION: Phoenix Park Hotel, 520 
North Capitol Street, NW, Washington, 
DC 20001. 

FOR FURTHER INFORMATION CONTACT: 
Barbara Marenus, National Center for 
Education Statistics, 555 New Jersey 
Ave., NW, Room 400J, Washington, DC 
20208-5530 (202) 219-1835. 
SUPPLEMENTARY INFORMATION: The 
Advisory Council on Education 
Statistics (ACES) is established under 
Section 406(c)(1) of the Education 
Amendments of 1974, Pub. L. 93-380. 
The Council is established to review 
general policies for the operation of the 
National Center for Education Statistics 
(NCES) in the Office of Educational 
Research and Improvement and is 
responsible for advising on standards to 
insure that statistics and analyses 
disseminated by NCES are of high 
quality and are not subject to political 
influence. In addition, ACES is required 
to advise the Commissioner of NCES 
and the National Assessment Governing 
Board on technical and statistical 
matters related to the National 
Assessment of Education P. 

(NAEP). The meeting of the Council is 
open to the public. 

The proposed agenda for the full 
Council includes the following: 

e A status report from the NCES 
Commissioner on major Center 
initiatives; 

e Areport from the National Research 
Council on its evaluation study of 
NAEP; and 


e The presentation of Committee 
reports. 


¢ Individual meetings of the three 
ACES subcommittee will focus on 
specific topics: 

e The agenda for the Management 
Committee includes discussion on the 
implications of the Center-wide role of 
statistics and technology in the new 
organization, a briefing on customer 
service activities and a demonstration 
on the utilization of the new 
practitioner web page, a discussion of 
“capacity building” activities for NCES, 
and a discussion of NCES organization 
planning and staffing activities. 

e The agenda for the Statistics 
Committee includes a discussion on 
issues arising from statistical 
adjustments to data, a report on new 
methodological projects for NCES, and a 
discussion of the response probability 
convention in assessment scales. 


e The agenda for the Strategy/Policy 
Committee includes a discussion on a 
new instructional practice study for 
NCES, a discussion on teacher quality 
and the Schools and Staffing Survey, 
and a report on the reauthorization of 
the Higher Education Act and the 
Implications for NCES. 


e Records are kept of all Council 
proceedings and are available for public 
transportation at the Office of the 
Executive Director, Advisory Council on 
Education Statistics, 555 New Jersey 
Avenue, NW, Room 400J, Washington, 
D.C. 20208-7575. 

C. Kent McGuire, 

Assistant Secretary for Educational Research 
and Improvement. 

{FR Doc. 98—28742 Filed 10-26-98; 8:45 am] 
BILLING CODE 4000-01-P 


DEPARTMENT OF ENERGY 


Environmental Management Site- 
Specific Advisory Board Oak Ridge 
Reservation; Correction 

AGENCY: Department of Energy. 
ACTION: Correction. 


SUMMARY: In notice document 98—28257 
beginning on page 56166 in issue of 
Wednesday, October 21, 1998, make the 
following correction: 


On page 56166 in the second column, 
the date of the meeting was listed as 
Wednesday, November 7, 1998. The 
current date should be Wednesday, 
November 4, 1998. 


Issued at Washington, D.C. on October 22, 
1998. 


Rachel M. Samuel, 

Deputy Advisory Committee Management 
Officer. 

[FR Doc. 98-28700 Filed 10-26-98; 8:45 am] 
BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


Environmental Site- 
Specific Advisory Board, Hanford Site 


AGENCY: Department of Energy. 
ACTION: Notice of open meeting. 


SUMMARY: Pursuant to the provisions of 
the Federal Advisory Committee Act 
(Pub. L. No. 92-463, 86 Stat. 770) notice 
is hereby given of the following 
Advisory Committee meeting: 
Environmental Management Site- 
Specific Advisory Board (EM SSAB), 
Hanford Site. 

DATES AND TIMES: Thursday, November 
5, 1998: 9:00 a.m.—5:00 p.m.; Friday, 
November 6, 1998: 8:30 a.m.—4:00 p.m. 
ADDRESSES: DoubleTree Hanford House, 
802 George Washington Way, Richland, 
WA 99352, 509-946-7611. 

FOR FURTHER INFORMATION CONTACT: Gail 
McClure, Public Involvement Program 
Mariager, Department of Energy 
Richland Operations Office, P.O. Box 
550 (A7-75), Richland, WA, 99352; Ph: 
(509) 373-5647; Fax: (509) 376--1563. 
SUPPLEMENTARY INFORMATION: 

Purpose of the Board: The purpose of 
the Board is to make recommendations 
to DOE and its regulators in the areas of 
environmental restoration, waste 
management, and related activities. 

Tentative Agenda: The Board will 
receive information on and discuss 
issues related to the Tank Waste 
Remediation System (TWRS) 
Privatization, the Spent Fuel Tri-Party 
Agreement Change Package, FY 1999 
Budget, Board’s 1999 Work Plan, and 
the Hanford Remedial Action 
Environmental Impact Statement. 

Public Participation: The meeting is 
open to the public. Written statements 
may be filed with the Committee either 
before or after the meeting. Individuals 
who wish to make oral statements 
pertaining to agenda items should 
contact Gail McClure’s office at the 
address or telephone number listed 
above. Requests must be received 5 days 
prior to the meeting and reasonable 
provision will be made to include the 
presentation in the agenda. The 
Designated Federal Officer is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct of business. Each individual 
wishing to make public comment will 


57288 


Federal Register/Vol. 63, No. 207/Tuesday, October 27, 1998 / Notices 


be provided a maximum of 5 minutes to 
present their comments near the 
beginning of the meeting. This notice is 
being published less than 15 days before 
the day of the meeting due to 
programmatic issues that needed to be 
resolved. 

Minutes: The minutes of this meeting 
will be available for public review and 
copying at the Freedom of Information 
Public Reading Room, 1E—190, Forrestal 
Building, 1000 Independence Avenue, 
SW, Washington, DC 20585 between 
9:00 a.m. and 4:00 p.m., Monday— 
Friday, except Federal holidays. 
Minutes will also be available by 
writing to Gail McClure, Department of 
Energy, Richland Operations Office, 
P.O. Box 550, Richland, WA 99352, or 
by calling her at (509) 376-9628. 

Issued at Washington, DC on October 21, 
1998. 

Althea T. Vanzego, 

Acting Deputy Advisory Committee 
Management Officer. 

[FR Doc. 98-28701 Filed 10-26-98; 8:45 am] 
BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


Environmental Management Site- 
Specific Advisory Board, Oak Ridge 
Reservation 

AGENCY: Department of Energy. 
ACTION: Notice of open meeting. 


SUMMARY: Pursuant to the provisions of 
the Federal Advisory Committee Act 
(Pub. L. No. 92-463, 86 Stat. 770) notice 
is hereby given of the following 
Advisory Committee meeting: 
Environmental Management Site- 
Specific Advisory Board (EM SSAB), 
Oak Ridge Reservation. 

DATES AND TIMES: Saturday, November 7, 
1998, 10:00 a.m.—4:30 p.m. 

ADDRESSES: Ramada Inn, 420 S. Illinois 
Avenue, Oak Ridge, TN 37830. 

FOR FURTHER INFORMATION CONTACT: 
Marianne Heiskell, Ex-Officio Officer, 
Department of Energy Oak Ridge 
Operations Office, 105 Broadway, Oak 
Ridge, TN 37830, (423) 576-0314. 
SUPPLEMENTARY INFORMATION: 

Purpose of the Board: The purpose of 
the Board is to make recommendations 
to DOE and its regulators in the areas of 
environmental restoration, waste 
management, and related activities. 

Tentative Agenda: The meeting will 
focus on Board process and subjects for 
consideration in FY 1999. 

Public Participation: The meeting is 
open to the public. Written statements 
may be filed with the Committee either 
before or after the meeting. Individuals 


who wish to make oral statements 
pertaining to agenda items should 
contact Marianne Heiskell at the address 
or telephone number listed above. 
Requests must be received 5 days prior 
to the meeting and reasonable provision 
will be made to include the presentation 
in the agenda. The Designated Federal 
Officer is empowered to conduct the 
meeting in a fashion that will facilitate 
the orderly conduct of business. Each 
individual wishing to make public 
comment will be provided a maximum 
of 5 minutes to present their comments 
near the beginning of the meeting. This 
notice is being published less than 15 
days before the date due to 
programmatic issues that needed to be 
resolved. 

Minutes: The minutes of this meeting 
will be available for public review and 
copying at the Freedom of Information 
Public Reading Room, 1E—190, Forrestal 
Building, 1000 Independence Avenue, 
SW, Washington, DC 20585 between 
9:00 a.m. and 4 p.m., Monday-Friday, 
except Federal holidays. Minutes will 
also be available at the Department of 
Energy’s Information Resource Center at 
105 Broadway, Oak Ridge, TN between 
8:30 am and 5:00 pm on Monday, 
Wednesday, and Friday; 8:30 am and 
7:00 pm on Tuesday and Thursday; and 
9:00 am and 1:00 pm on Saturday, or by 
writing to Marianne Heiskell, 
Department of Energy Oak Ridge 
Operations Office, 105 Broadway, Oak 
Ridge, TN 37830, or by calling her at 
(423) 576-0314. 

Issued at Washington, DC on October 22, 
1998. 

Rachel M. Samuel, 

Deputy Advisory Committee Management 
Officer. 

[FR Doc. 98-28702 Filed 10-26-98; 8:45 am] 
BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP99-91-000] 


Algonquin LNG, Inc.; Notice of 
Proposed Changes in FERC Gas Tariff 


October 21, 1998. 

Take notice that on October 15, 1998, 
Algonquin LNG, Inc. (ALNG) tendered 
for filing as part of its FERC Gas Tariff, 
First Revised Volume No. 1, the 
following tariff sheet, to become 
effective November 2, 1998: 


Fourth Revised Sheet No. 83 


ALNG asserts that the purpose of this 
filing is to comply with the 
Commission’s Order No. 587-H, Final 


Rule Adopting Standards for Intra-day 
Nominations and Order Establishing 
Implementation Date, issued on July 15, 
1998 in Docket No. RM96—1-008. 

ALNG states that the revised tariff 
sheet reflects Version 1.3 standards 
promulgated by the Gas Industry 
Standards Board which were adopted by 
the Commission and incorporated by 
reference in the Commission’s 
Regulations. 

G states that copies of the filing 
were mailed to all affected customers 
and interested state commissions. 

Any person desiring to be heard or to - 
protest said filing should file a motion 
to intervene or a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Sections 
385.214 or 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests must be filed in accordance 
with Section 154.210 of the 
Commission’s Regulations. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Linwood A. Watson, Jr., 

Acting Secretary. 

{FR Doc. 98—28696 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Project Nos. 2731-020 and 2737-002] 


Central Vermont Public Service 
Corporation; Notice of Project Scoping 
Meetings and Site Visits for the 
Weybridge and Middiebury Lower 
Hydroelectric Projects on Otter Creek, 
Vermont 


October 21, 1998. 

The Federal Energy regulatory 
Commission (Commission) is reviewing 
Central Vermont Public Service 
Corporation’s (CVPS) applications for 
new licenses for the continued 
operation of the Weybridge and 
Middlebury Lower Projects on Otter 
Creek, Vermont. 

The Commission’s staff will hold two 
scoping meetings in the vicinity of the 
projects for the public, resource 
agencies, and any other interested 
parties. The public scoping meeting will 
be held at 7:00 p.m. on Tuesday, 
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November 17, 1998, at Ilsley Public 
Library Meeting Room, 75 Main Street, 
Middlebury, VT 05753. The agency 
scoping meeting will be held at 9:00 
a.m. on Wednesday, November 18, 
1998, at Municipal Building Conference 
Room, 94 Main Street, Middlebury, VT 
05753. 

The scoping meetings will be 
recorded by a court reporter, and all 
statements (oral and written) will 
become part of the Commission’s public 
record for the projects. Interested 
persons also are invited to send written 
comments and information to the 
Commission until December 18, 1998. 

There will be a site visit to the 
projects on November 17, 1998, 
beginning at 1:00 p.m. Those visiting 
the sites will meet at Middlebury Lower 
Project parking lot just off the Seymour 
Street extension. Anyone planning to 
attend the site visit should contact John 
Greenan of CVPS at (802) 747-5707. 

Parties on the service and mailing 
lists for the projects will be receiving a 
copy of the Scoping I document in the 
mail. Others may review a copy at Ilsley 
Public Library at 75 Main Street in 
Middlebury, Vermont. 

Any questions concerning the scoping 
process for the Weybridge and 
Middlebury Lower multiple project 
Environmental Assessment should be 
directed to Jack Duckworth, Federal 
Energy Regulatory Commission, Office 
of Hydropower Licensing, 888 First 
Street, NE, Washington, DC 20426; or E- 
mail address, 
jack.duckworth@ferc.fed.us; or 
telephone 202-219-2818. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 98-28686 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP99-89-000] 


Coiumbia Gas Transmission 
Corporation; Notice of Proposed 
Changes in FERC Gas Tariff 


October 21, 1998 

Take notice that on October 14, 1998, 
Columbia Gas Transmission Corporation 
(Columbia) tendered for filing to become 
part of its FERC Gas Tariff, Second 
Revised Volume No. 1, the tariff sheets 
listed on Appendix A to the filing, with 
a proposed effective date of November 
16, 1998. 

Columbia proposes to establish Rate 
Schedule PAL, under which 
interruptible parking and lending 


services would be performed, in order to 
provide its customers with additional 
flexibility to manage their natural gas 
supply portfolios and transportation 
agreements. Proposed Rate Schedule 
PAL is closely modeled after the parking 
and lending services already authorized 
by the Commission. The proposed 
parking and lending services will allow 
Columbia’s customers to park or receive 
loaned gas at agreed upon points of 
service. Columbia states that Rate 
Schedule PAL services are optional and 
have the lowest scheduling priority. 

Columbia states that copies of its 
filing have been mailed to all firm 
customers and affected state 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Sections 
385.214 or 385.211 of the Commission's 
Rules and Regulations. All such motions 
or protests must be filed in accordance 
with Section 154.210 of the 
Commission’s Regulations. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 98-28694 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RPS9-88-000] 


Cove Point LNG Limited Partnership; 
Notice of Tariff Filing 


October 21, 1998. 

Take notice that on October 14, 1998, 
Cove Point LNG Limited Partnership 
(Cove Point) tendered for filing to 
become a part of Cove Point’s FERC Gas 
Tariff, First Revised Volume No. 1, the 
following revised tariff sheets to be 
etfective November 2, 1998: 

First. Revised Sheet No. 107A 
First Revised Sheet No. 107B 
First Revised Sheet No. 136 


Cove Point states that these tariff 
sheets are filed to adopt the business 
practice standards promulgated by the 


Gas Industry Standards Board and 
adopted by the Federal Energy 
Regulatory Commission in Order Nos. 
587-G and 587-H. 

Cove Point states that copies of the 
filing were served upon Cove Point's 
custorners and interested state 
regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE, Washington, DC 
20426, in accordance with Sections 
385.214 or 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests must be filed in accordance 
with Section 154.210 of the 
Commission’s Regulations. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this: filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 98-28693 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 
Federal Regulatory 


Commission 
[Docket No. RP98-380-001] 


East Tennessee Natural Gas Company; 
Notice of Compliance Filing 


October 21, 1998. 

Take notice that on October 15, 1998, 
East Tennessee Natural Gas Company 
(East Tennessee), tendered for filing as 
part if its FERC Gas Tariff, Second 
Revised Volume No. 1, the following 
tariff sheets, with an effective date of 
October 1, 1998: 


Sub Fifth Revised Sheet No. 52A 
Sub Original Sheet No. 52B 

Sub Original Sheet No. 213A 
Sub Original Sheet No. 213B 


East Tennessee states that this filing is 
made in compliance with the 
Commission’s “Order Accepting Tariff 
Sheets Subject to Conditions” issued 
September 30, 1998 in the above- 
referenced docket. East Tennessee 
Natural Gas Company, 84 FERC $61,339 
(1998). East Tennessee further states 
that the revised tariff sheets implement 
a new service flexibility titled Storage 
Delivery Option whereby a balancing 
party may mitigate its unauthorized 
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overrun charges by using its storage 
accounts to make up for overtakes of gas 
from East Tennessee’s system. 

Any person desiring to protest this 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.W., Washington, D.C. 
20426, in accordance with Section 
385.211 of the Commission’s rules and 
Regulations. All such protests must be 
filed as provided in Section 154.210 of 
the Commission’s Regulations. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protesants parties to the proceedings. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Linwood A. Watson, Jr. 

Acting Secretary. 

{FR Doc. 98—-28688 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. GT99-2-000} 


El Paso Natural Gas Company; Notice 
of Proposed Changes in FERC Gas 
Tariff 


October 21, 1998. 

Take notice that on October 16, 1998, 
E] Paso Natural Gas Company (El Paso) 
tendered for filing a firm Transportation 
Service Agreement (TSA) between El 
Paso and Pemex Gas y Petroquimica 
Basica (Pemex) and Tenth Revised Sheet 
No. 1 to its FERC Gas Tariff, Second 
Revised Volume No. 1-A 

E] Paso states that it is submitting the 
TSA for Commission approval since the 
TSA contains payment provisions 
which differ from El Paso’s Volume No. 
1-A General Terms and Conditions. The 
tariff sheet, which references the TSA, 
is proposed to become effective on 
October 1, 1998. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Sections 
385.214 or 385.211 of the Commission's 
Rules and Regulations. All such motions 
or protests must be filed in accordance 
with Section 154.210 of the 
Commission’s Regulations. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 


must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 98-28685 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. ER98-4381-000] 


Energy Atlantic, LLC; Notice of 
Issuance of Order 


October 21, 1998. 

Energy Atlantic, LLC (Energy : 
Atlantic), a wholly-owned subsidiary of 
Maine Public Service Company, filed an 
application requesting that the 
Commission authorize it to engage in 
the marketing and brokering of energy 
and capacity at market-based rates, and 
for certain waivers and authorizations. 
In particular, Energy Atlantic requested 
that the Commission grant blanket 
approval under 18 CFR Part 34 of all 
future issuances of securities and 
assumptions of liabilities by Energy 
Atlantic. On October 16, 1998, the 
Commission issued an Order Accepting 
For Filing Proposed Market-Based Rates 
And Reassignment of Transmission 
Capacity (Order), in the above-docketed 

roceedin; 


The October 16, 1998 
Order granted the request for blanket 
approval under Part 34, subject to the 
conditions found in Ordering 

Para — (C), (D), and (F): 

(cy ithin 30 days after the date of 
issuance of this order, any person 
desiring to be heard or to protest the 
Commission’s blanket approval of 
issuances of securities or assumptions of 
liabilities by Energy Atlantic should file 
a motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE, Washington, DC 
20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure, 18 CFR 385.211 
and 385.214. 

(D) Absent a request to be heard 
within the period set forth in Ordering 
Paragraph (C) above, Energy Atlantic is" 
hereby authorized to issue securities 
and assume obligations and liabilities as 
guarantor, indorser, surety or otherwise 
in respect of any security of another 
person; provided that such issue or 
assumption is for some lawful object 
within the corporate purposes of Energy 
Atlantic, compatible with the public 


interest, and reasonably necessary or 
appropriate for such purposes. 
EF) The Commission reserves the right 


- to modify this order to require a further 


showing that neither public nor private 
interests will be adversely affected by 
continued Commission approval of 
Energy Atlantic’s issuances of securities 
or assumptions of liabilities... . 

Notice is hereby given that the 
deadline for filing motions to intervene 
or protests, as set forth above, is 
November 16, 1998. 

Copies of the full text of the Order are 
available from the Commission’s Public 
Reference Branch, 888 First Street, NE, 
Washington, DC 20426. 

David P. Boergers, 

Secretary. 

[FR Doc. 98-28652 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. TM99—1—166-001] 


Kansas Pipeline Company; Notice of 
Revised Tariff Filing 


October 21, 1998. 

Take notice that on October 14, 1998, 
Kansas Pipeline Company (Kansas 
Pipeline) tendered for filing as part of its 
FERC Gas Tariff, Original Volume No. 1, 
Substitute Revised Tariff Sheets, to be 
effective November 1, 1998. The 
substitute tariff sheets replace the 
revised tariff sheets filed by Kansas 
Pipeline in this docket on October 1, 
1998. 


Substitute First Revised Sheet No. 15 
Substitute First Revised Sheet No. 17 
Substitute First Revised Sheet No. 21 
Substitute First Revised Sheet No. 23 
Substitute First Revised Sheet No. 26 
Substitute First Revised Sheet No. 28 
Substitute First Revised Sheet No. 30 
Substitute First Revised Sheet No. 32 


Kansas Pipeline states that this filing 
is made in accordance with Section 23 
(Fuel Reimbursement Adjustment) of 
the General Terms and Conditions of 
Kansas Pipeline’s FERC Gas Tariff. The 
substitute revised tariff sheets reflect 
corrections to the revised tariff sheets 
filed on October 1 and reflect the 
following corrected changes to the Fuel 
Reimbursement Percentages: (1) a 0.44% 
increase in the Zone 1 Reimbursement 
Percentage for volumes delivered 
between April and October; (2) a 9.1% 
increase in the Zone 1 Fuel 
Reimbursement Percentage for volumes 
delivered between November and 
March; (3) the Zone 2 Fuel 
Reimbursement Percentage has been set 
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at 0.00%; and (4) the Zone 3 Fuel 
Reimbursement Percentage has been set 
at 0.00%. 

Kansas Pipeline states that the 
corrections result in a decrease to the 
Fuel Reimbursement Percentage for 
Zone 1, as previously filed on October 
1. The Fuel Reimbursement Percentages 
for Zones 2 and 3 remain set at 0.00%. 
Accordingly, Kansas Pipeline requests 
that the Commission grant waiver of 
Section 154.207 of the Commission’s 
Regulations, to waive the 30-day notice 
period, and permit the tariff sheets to 
become effective on November 1, 1998. 
Kansas Pipeline requests that the 
Commission withdraw the tariff sheets 
filed on October 1, 1998. 

Kansas Pipeline states that copies of 
this filing are being served on all 
affected customers and applicable state 
regulatory agencies. 

Any person desiring to protest this 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed as provided in Section 154.210 of 
the Commission’s Regulations. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceedings. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 98-28698 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


‘Federal Energy Regulatory 
Commission 


[Docket No. RP99-90-000} 


Maritimes & Northeast Pipeline, L.L.C; 
Notice of Proposed Changes in FERC 
Gas Tariff 


October 21, 1998. 

Take notice that on October 15, 1998, 
Maritimes & Northeast Pipeline, L.L.C. 
(Maritimes) tendered for filing as part of 
its FERC Gas Tariff, Original Volume 
No. 1, the following revised tariff sheets 
to become effective November 2, 1998. 
First Revised Sheet No. 225 
First Revised Sheet No. 226 
Original Revised Sheet No. 226A 
First Revised Sheet No. 227 
First Revised Sheet No. 292 


Maritimes asserts that the above listed 
tariff sheets are being filed to comply 


with Order No. 587-H, Final Rule 
Adopting Standards for Intra-day 
Nominations and Order Establishing 
Implementation Date (Order No. 587— 
H), issued on July 15, 1998, in Docket 
No. RM96--1—008. 

Maritimes states that the above listed 
tariff sheets reflect Version 1.3 
standards promulgated by the Gas 
Industry Standards Board which were 
adopted by the Commission and 
incorporated by reference in the 
Commission’s Regulations. 

Northwest states that copies of the 
filing were mailed to all affected 
customers of Maritimes and interested 
state commissions. 

Any person desiring to be heard or to 
protest this filing should file a motion 
to intervene or a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Sections 
385.214 or 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests must be filed in accordance 
with Section 154.210 of the 
Commission’s Regulations. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 98-28695 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP99-67-001] 


Mississippi River Transmission 
Corporation; Notice of Tariff Filing 


October 21, 1998. 

Take notice that on October 16, 1998, 
Mississippi River Transmission 
Corporation (MRT) tendered for filing as 
part of its Gas Tariff, Third Revised 
Volume No. 1, First Revised Sheet No. 
121A to become effective November 1, 
1998. 

MRT states that the purpose of this 
filing is to correct the pagination of a 
duplicately numbered tariff sheet, filed 
in its compliance filing of Order 587—H 
on October 2, 1998. 

MRT states that a copy of this filing 
is being mailed to each of MRT’s 


customers and to the State Commissions 
of Arkansas, [llinois and Missouri. 

Any person desiring to protest this 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426), in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed as provided in Section 154.210 of 
the Commission’s Regulations. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceedings. 
Copies of this filing are on file with the 
Commnission and are available for public 
inspection in the Public Reference 
Room. 

Lindwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 98—28692 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Comrnission 


[Docket Nos. ER98—4301-000; and ER98— 
4302-000} 


Mountainview Power Company, 
Riverside Canal Power Company; 
Notice of Issuance of Order 


October 21, 1998. 

Mountainview Power Company and 
Riverside Canal Power Company 
(collectively, Applicants), filed separate 
applications requesting that the 
Commission authorize Applicants to 
sell capacity and energy at market-based 
rates and to charge market-based rates 
for certain ancillary services, and for 
certain waivers and authorizations. In 
particular, Applicants requested that the 
Commission grant blanket approval 
under 18 CFR Part 34 of all future 
issuances of securities and assumptions 
of liabilities by Applicants. On October 
16, 1998, the Commission issued an 
Order Accepting For Filing As 
Modified, Proposed Market-Based Rates 
For Power Sales And Ancillary Services, 
Subject To Further Orders (Order), in 
the above-docketed proceeding. 

The Commission’s October 16, 1998 
Order granted the request for blanket 
approval under Part 34, subject to the 
conditions found in Ordering 
Paragraphs (D), (E), and (G): ; 

(DY Within 30 days of the date of 
issuance of this order, any person 
desiring to be heard or to protest the 
Commission's blanket approval of 
issuances of securities or assumptions of 
liabilities by Applicants should file a 
motion to intervene or protest with the 
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Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance wit Rules 211 ad 
214 of the Commission’s Rules of 
Practice and Procedure, 18 CFR 385.211 
and 385.214. 

(E) Absent a request to be heard 
within the period set forth in Ordering 
paragraph (D) above, Applicants are 
hereby authorized to issue securities 
and assume obligations and liabilities as 
guarantor, indorser, surety or otherwise 
in respect of any security of another 
person; provided that such issue or 
assumption is for some lawful object 
within the corporate purposes of 
Applicants, compatible with the public 
interest, and reasonably necessary or 
appropriate for such purposes. 

G) The Commission reserves the right 
to modify this order to require a further 
showing that neither public nor private 
interests will be adversely affected by 
continued Commission approval of 
Applicant’s issuances of securities or 
assumptions of liabilities * * *. 

Notice is hereby given that the 
deadline for filing motion to intervene 
or protest, as set forth above, is 
November 16, 1998. 

Copies of the full text of the Order are 
available from the Commission’s Public 
Reference Branch, 888 First Street, N.E., 
Washington, D.C. 20426. 

David P. Boergers, 

Secretary. 

[FR Doc. 98—28655 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01- 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. EL98-62-000] 


North American Electric Reliability 
Council; Notice of Filing 


October 21, 1998. 

Take notice that on October 7, 1998, 
North American Electric Reliability 
Council (NERC) filed in this docket 
portions of NERC’s Operating Policy 9 
as adopted by its Board of Trustees on 
September 15, 1998. The document filed 
sets forth NERC’s Transmission Loading 
Relief (TLR) procedures. NERC states 
that the version adopted by the Board of 
Trustees contained slight revisions to 
the TLR procedures as compared to that 
originally filed by NERC in this docket 
on June 5, 1998. 

NERC states that a copy of the filing 
was served upon all parties on the 
Commission’s service list for this 
proceeding. ‘ 

Because the new version of the TLR 
procedures appears to be in all material 


respects the same as originally filed, the 
Commission is not affording a general 
opportunity for further comment. If any 
party believes that the revisions made 
require a modification of its position in 
this proceeding, it may file a motion for 
leave to file supplemental comments on 
the revisions. Such motions and 
comments must be filed no later than 
November 3, 1998. 

David P. Boergers, 

Secretary. 

{FR Doc. 98-28684 Filed 10-26-98; 8:45 am] 


~ BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP96-347-014] 


Northern Natural Gas Company; Notice 
of Filing 


October 21, 1998. 


Take notice that on October 15, 1998, 
pursuant to the Commission’s Order 
dated September 17, 1998 in Docket No. 
RP96-—347-013, Northern Natural Gas 
Company (Northern) has filed various - 
schedules detailing the Carlton 
Commodity Surcharge dollars refunded 
to the appropriate parties. 

Northern states that copies of the 
filing were served upon Northern’s 
customers and interested State 
Commissions. 


Any person desiring to protest this 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed on or before October 28, 1998. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Copies of this filing are 
on file with the Commission and are 
available for public inspection in the 
Public Reference Room. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 98—28687 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP99-25-001] 


Northwest Pipeline Corporation; Notice 
of Proposed Changes in FERC Gas 
Tariff 


October 21, 1998. 


Take notice that on October 16, 1998, 
Northwest Pipeline Corporation 
(Northwest) tendered for filing and 
acceptance as part of its FERC Gas 
Tariff, Third Revised Volume No. 1, the 
following Tariff sheets, to become 
effective November 2, 1998. 


Substitute Second Revised Sheet No. 53 
Substitute Third Revised Sheet No. 54 


Northwest states that it is submitting 
these substitute sheets in Docket No. 
RP99—25 to incorporate changes related 
to Docket No. CP98—285, which has an 
earlier proposed effective date. 


Northwest also states that it seeks 
withdrawal of Second Revised Sheet 
No. 43 because it pertains to a service 
which is expected to terminate 
November 1, 1998 with the acceptance 
of the Docket No. CP98-285 filing. 


Northwest states that a copy of this 
filing has been served upon all 
intervenors in Docket No. RP99-25. 


Any person desiring to protest this 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed as provided in Section 154.210 of 
the Commission’s Regulations. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceedings. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 98-28691 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01-M 
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DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. ER98-4336-000} 


Spokane Energy, LLC; Notice of 
issuance of Order 


October 21, 1998. 

Spokane Energy, LLC (Spokane 
Energy), a wholly-owned subsidiary of 
the Washington Water Power Company, 
filed an application requesting that the 
Commission authorize it to engage in 
wholesale power sales at market-based 
rates, and for certain waivers and 
authorizations. In particular, Spokane 
Energy requested that the Commission 
grant blanket approval under 18 CFR 
Part 34 of all future issuances of 
securities and assumptions of liabilities 
by Spokane Energy. On October 16, 
1998, the Commission issued an Order 
Accepting For Filing Proposed Tariff 
For Market-Based Power Sales (Order), 
in the above-docketed proceeding. 

The Commission’s October 16, 1998 
Order granted the request for blanket 
approval under Part 34, subject to the 
conditions found in Ordering 
Paragraphs (C), (D), and (F): 

(C) Within 30 days after the date of 
issuance of this order, any person 
desiring to be heard or to protest the 
Commission’s blanket approval of 
issuances of securities or assumptions of 
liabilities by Spokane Energy should file 
a motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure, 18 CFR 385.211 
and 385.214. 

(D) Absent a request to be heard 
within the period set forth in Ordering 
Paragraph (C) above, Spokane Energy is 
hereby authorized to issue securities 
and assume obligations and liabilities as 
guarantor, indorser, surety or otherwise 
in respect of any security of another 
person; provided that such issue or 
assumption is for some lawful object 
within the corporate purposes of 
Spokane Energy, compatible with the 
public interest, and reasonably 
necessary or appropriate for such 

oses. 

(F) The Commission reserves the right 
to modify this order to require a further 
showing that neither public nor private 
interests will be adversely affected by 
continued Commission approval of 
Spokane Energy’s issuances of securities 
or assumptions of liabilities * * *. 

Notice is hereby given that the 
deadline for filing motions to intervene 


or protests, as set forth above, is 
November 16, 1998. 

Copies of the full text of the Order are 
available from the Commission’s Public 
Reference Branch, 888 First Street , N.E., 
Washington, D.C. 20426. 

David P. Boergers, 

Secretary. 

[FR Doc. 98—28654 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP98-378-001] 


Tennessee Gas Pipeline Company; 
Notice of Compliance Filing 


October 21, 1998. 


Take notice that on October 15, 1998, 
Tennessee Gas Pipeline Company 
(Tennessee), tendered for filing the 
revised tariff sheets identified in 
Appendix A to the filing, for inclusion 
in Tennessee’s FERC Gas Tariff, Fifth 
Revised Volume No. 1. Tennessee 
requests that these revised tariff sheets 
be deemed effective October 1, 1998. 


Tennessee states that this filing is 
being made in compliance with the 
Commission’s Order Accepting Tariff 
Sheets Subject to Conditions issued on 
September 30, 1998 in the above- 
referenced docket. Tennessee Gas 
Pipeline Company, 84 FERC 961,340 
(1998). Tennessee further states that the 
revised tariff language provides that 
Tennessee’s ability to discount is 
limited to discounting rates between the 
applicable maximum and minimum 
rates for the service being provided. 


Any person desiring to protest this 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed as provided in Section 154.210 of 
the Commission’s Regulations. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceedings. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 98—28689 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP99-92-000] 


Texas Eastern Transmission 
Corporation; Notice of Proposed 
Changes in FERC Gas Tariff 


October 21, 1998. 

Take notice that on October 15, 1998, 
Texas Eastern Transmission Corporation 
(Texas Eastern) tendered for filing as 
part of its FERC Gas Tariff, Six Revised 
Volume No. 1 and Original Volume No. 
2, the tariff sheets listed on Appendix A 
to the filing to become effective 
December 1, 1998. 

Texas Eastern asserts that the purpose 
of this filing is to comply with the 
Stipulation and Agreement filed by 
Texas Eastern on December 17, 1991 in 
Docket Nos. RP88-67, et al. (Phase II/ 
PCBs) and approved by the Commission 
on March 18, 1992, and with Section 26 
of Texas Eastern’s FERC Gas Tariff, 
Sixth Revised Volume No. 1. 

Texas Eastern states that such tariff 
sheets reflect a decrease in the PCB- 
Related Cost component of Texas 
Eastern’s currently effective rates. For 
example, the decrease in the 100% load 
factor average cost of long-haul service 
under Rate Schedule FT—1 to Market 
Zone 3 is $0.0007 per dekatherm. 

Texas Eastern states that copies of the 
filing were served on all affected 
customers of Texas Eastern and 
interested state commissions. Copies of 
this filing have also been mailed to all 
parties on the service list in Docket Nos. 
RP&8—-67, et al. (Phase II/PCBs). 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE, Washington, DC 
20426, in accordance with Sections 
385.214 or 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests must be filed in accordance 
with Section 154.210 of the 
Coramission’s Regulations. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Cornmission and are available for public 
inspection in the Public Reference 
Room. 

Linwood A. Watson, Jr., 

Acting Secretary 

{FR Doc. 98—28697 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01-M 
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DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. CP99-30-000) 


Transcontinental Gas Pipe Line 
Corporation; Notice of Request Under 
Bianket Authorization 


October 21, 1998. 

Take notice that on October 21, 1998, 
Transcontinental Pipe Line Corporation 
(Applicant), P.O. Box 1396, Houston, 
Texas, 77251, filed in Docket No. CP99— 
30-000 a request pursuant to Sections 
157.205 and 157.212 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205 and 
157.212) for approval to construct two 
new delivery taps located in Lincoln 
County, North Carolina for service to 
Piedmont Natural Gas Company 
(Piedmont), under Applicant’s blanket 
certificate issued in Docket No. CP82- 
426-000, pursuant to Section 7(c) of the 
Natural Gas Act (NGA), all as more fully 
set forth in the request which is on file 
with the Commission and open to 
public inspection. 

Applicant states that the subject 
delivery taps for which it now seeks 
blanket certificate construction 
authorization will be used by Piedmont 
to receive into its local distribution 
system up to 3,600 Mcf per day by 
Applicant. Applicant further states that 
it has sufficient capacity to accomplish 
such additional deliveries without 
detriment or disadvantage to 
Applicant’s other customers. Applicant 
asserts that this proposal will have no 
impact on Applicant’s peak day 
deliveries and little or no impact on 
Applicant’s annual deliveries. It is 
indicated that Piedmont’s delivery point 
entitlement and Applicant’s pressure 
and firm transportation service 
obligations for deliveries to Piedmont at 
the subject delivery taps will be 
governed by the existing firm 
transportation service agreements 
between Piedmont and Applicant and 
Applicant’s FERC Gas Tariff. It is further 
indicated that the estimated total 
construction cost for the proposal herein 
is $58,000, which Piedmont will be 
responsible for. 

y person or the Commission’s Staff 
may, within 45 days of the issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214), a motion to 
intervene and pursuant to Section 
157.205 of the regulations under the 
Natural Gas Act (18 CFR 157.205), a 
protest to the request. If no protest is 
filed within the time allowed therefor, 


the proposed activities shall be deemed 
to be authorized effective the day after 
the time allowed for filing a protest. If 
a protest is filed and not withdrawn 30 
days after the time allowed for filing a 
protest, the instant request shall be 
treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 

Linwood A. Watson, Jr., 

Acting Secretary. 

{FR Doc. 98-28653 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP98-387-001] 


Williston Basin interstate Pipeline 
Company; Notice of Tariff Filing 


October 21, 1998. 

Take notice that on October 15, 1998, 
Williston Basin Interstate Pipeline 
Company (Williston Basin), tendered for 
filing as part of its FERC Gas Tariff, 
Second Revised Volume No. 1, the 
following revised tariff sheets to become 
effective October 1, 1998: 


Substitute Fifth Revised Sheet No. 91 
Substitute Fifth Revised Sheet No. 123 
Substitute Third Revised Sheet No. 608A 
Substitute Third Revised Sheet No. 658 


Williston Basin states that on August 
31, 1998, it filed revisions to its FERC 
Gas Tariff to add language to its 
discount request form and interruptible 
transportation and storage Rate 
Schedules and Form of Service 
Agreements to specify the types of 
discounts which may be granted by 
Williston Basin. On September 30, 1998, 
the Commission issued its “Order 
Accepting Tariff Sheets Subject to 
Conditions” in which the Commission 
stated that the types of discounts 
Williston Basin proposed are similar to 
the types of discounts previously 
accepted by the Commission, with the 
exception of the proposed discount for 
“specified end-user(s)”. The 
Commission rejected this provision and 
required that Williston Basin file 
revised tariff sheets. Williston Basin is 
submitting the above-referenced tariff 
sheets deleting the word ‘‘end-user(s)” 
to comply with the Commission's 
September 30, 1998 Order. 

Any person desiring to protest this 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE, Washington, DC 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 


filed as provided in Section 154.210 of 
the Commission’s Regulations. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceedings. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Linwood A. Watson, Jr, 

Acting Secretary. 

[FR Doc. 98-28690 Filed 10-26-98; 8:45 am] 
BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-6180-6] 


Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request; Milestones 
Plan for the Bleached Papergrade Kraft 
and Soda Subcategory of the Pulp, 
Paper, and Paperboard Point Source 
Category 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this document announces 
that the following Information 
Collection Request (ICR) has been 
forwarded to the Office of Management 
and Budget (OMB) for review and 
approval: Information Collection 
Request for Milestones Plan, Effluent 
Limitations Guidelines and Standards, 
Bleached Papergrade Kraft and Soda 
Subcategory, Pulp, Paper, and 
Paperboard Manufacturing Category (40 
CFR Part 430), EPA ICR No. 1877.01. 
DATES: Comments must be submitted on 
or before December 28, 1998. 

FOR FURTHER INFORMATION CONTACT: 
Contact Sandy Farmer at EPA by phone 
at (202) 260-2740, by e-mail at 
farmer.sandy@.epa.gov, or download the 
ICR off the Internet at http:// 
www.epa.gov/icr and refer to EPA ICR 
No. 1877.01. 

SUPPLEMENTARY INFORMATION: 

Title: Milestones Plan for the 
Bleached Papergrade Kraft and Soda 
Subcategory of the Pulp, Paper, and 
Paperboard Point Source Category (EPA 
ICR No. 1877.01). This is a new 
collection. 

Abstract: On April 15, 1998, the 
Environmental Protection Agency (EPA) 
promulgated the Final Cluster Rules for 
portions of the Pulp, Paper and 
Paperboard Point Source Category (40 
CFR part 43). See 63 FR 18504. The 
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_ Tules included the Voluntary Advanced 
Technology Incentives Program (VATIP) 
for the bleached papergrade kraft and 
soda subcategory, 40 CFR 430.24(b) and 
430.25(c). On the same day, EPA 
proposed the Milestones Plan 
provisions as amendments to 40 CFR 
430.24 requiring owners or operators of 
bleached papergrade kraft and soda 
mills enrolled in the VATIP to submit 
information to describe how they intend 
to achieve the VATIP Best Available 
Technology Economically Achievable 
(BAT) limits. See 63 FR 18796 (April 15, 
1998). 

EPA has structured the Plan to 
provide maximum flexibility to the 
regulated community and to minimize 
administrative burdens on National 
Pollutant Discharge Elimination System 
(NPDES) permit authorities that regulate 
bleached papergrade kraft and soda 
mills. EPA does not expect that the 
majority of the information requested 
for the Milestones Plan to be 
confidential business information (CBI). 
However, EPA received comments on 
the proposed Milestones Pian regulation 
(63 FR 18796, April 15, 1998) indicating 
that a mill may wish to claim some 
information as CBI. Such claims would 
then be handled pursuant to 40 CFR 
part 2 when EPA is the permitting 
authority and applicable state rules and 
regulations governing CBI when states 
are the permitting authorities (see 
section 3(f} of the Supporting Statement 
for more information). 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations are listed 
in 40 CFR part 9 and 48 CFR Chapter 
15 


Burden Statement: The initial, one- 
time industry reporting and 
recordkeeping burden to prepare the 
Milestones Plan is estimated to average 
approximately 120 hours per 
respondent. This is a one-time burden. 
State NPDES permitting authorities 
burden to review the Milestones Plan is 
estimated at 16 hours per respondent as 
an initial burden with an average 
recurring incremental review burden of 
6 hours per respondent. Agency burden 
to review the Milestones Plans is 
estimated at 20 hours per respondent as 
an initial burden with an average 
recurring incremental review burden of 
4 hours per respondent. 

Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose 
or provide information to or for a 
Federal agency. This includes time 
needed to: review instructions; develop, 


acquire, install, and utilize technology 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information and disclosing 
and providing information; adjust the 
existing ways to comply with previously 
applicable instructions and 
requirements; train personnel to be able 
to respond to the collection of 
information; search data sources; 
complete and review the collection of 
information and transmit or otherwise 
disclose the information. 


Respondents/Affected Entities: 
Entities potentially affected by this 
action are those operations that 
chemically pulp wood fiber using kraft 
or soda methods to produce bleached 
papergrade pulp, paperboard, coarse 
paper, tissue paper, fine paper, and/or 
paperboard, and State permitting 
authorities. 

Estimated Number of Respondents: 
29. 

Frequency of Response: One-time 
response for industry and State NPDES 
permitting authorities. Annual recurring 
burden for State permitting authorities. 

Estimated Total Annual Hour Burden: 
1,302 hours. 


Estimated Total Annualized Cost 
Burden: $0. 


Send comments on the Agency’s need 
for this information, the accuracy of the 
provided burden estimates, and any 
suggested methods for minimizing 
respondent burden, including through 
the use of automated collection 
techniques to the following addresses. 
Please refer to EPA ICR No. 1877.01 in 
any correspondence. 


Ms. Sandy Farmer, U.S. Environmental 
Protection Agency, OP Regulatory 
Information Division (2137), 401 M 
Street, SW, Washington, DC 20460; 

and 


Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Attention: Desk Officer for 
EPA, 725 17th Street, NW, 
Washington, DC 20503. 

Dated: October 21, 1998. 

Richard T. Westlund, 

Acting Director, Regulatory Information 

Division. 

{FR Doc. 98-28725 Filed 10-26-98; 8:45 am] 

BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-6180-7] 


Science Advisory Board; Notification 
of Public Advisory Committee 
Meetings; Open Meetings 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: Pursuant to the Federal 
Advisory Committee Act, Public Law 
92—463, notice is hereby given that four 
committees/subcommittees of the 
Science Advisory Board (SAB) will meet 
on the dates and times described below. 
All times noted are Eastern Time. All 
meetings are open to the public. Due to 
limited space, seating at meetings will 
be on a first-come basis. For further 
information concerning specific 
meetings, please contact the individuals 
listed below. Important Notice: 
Documents that are the subject of SAB 
reviews are normally available from the 
originating EPA office and are not 
available from the SAB Office— 
information concerning availability of 
documents from the relevant Program 
Office is included below. 


1. Clear Air Scientific 
Committee (CASAC) 

The Clean Air Scientific Advisory 
Committee (CASAC) of the Science 
Advisory Board (SAB) will meet on 
Monday, November 16, 1998 at the 
Sheraton Chapel Hill (formerly the 
Omni Europa) Hotel, One Europa Drive, 
Chapel Hill, NC 27514-2301. The hotel 
phone number is (919) 968-4900; fax 
(919) 968-3520. The meeting will begin 
at 8:30 am and end no iater than 5:00 


m. 

i Purpose of the Meeting: At this 
meeting, the Committee will review and 
provide advice to EPA on the external 


review draft document: Ozone Research 


Needs to Improve Health and Ecological 
Risk Assessments. This draft document 
characterizes major data gaps and 
issues, as well as research needed to 
address them, to reduce uncertainties 
and improve the scientific basis for 
assessment of ozone health risks, 
especially as related to future periodic 
review and revision, as appropriate, by 
EPA of the criteria and National 
Ambient Air Quality Standards 
(NAAQS) for Ozone. The Committee 
will consider presentations from Agency 
staff and the interested public prior to 
making recommendations to the 
Administrator. The Committee will also 
receive a briefing from the Office of Air 
Quality Planning and Standards 
(OAQPS) on the schedule for the 
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development of the Carbon Monoxide 
Staff Paper. 

Availability of Review Materials: 
Interested parties may obtain a copy of 
the external review draft of the Ozone 
Research Needs to Improve Health and 
Ecological Risk Assessment (EPA/600/ 
R-98/031) by contacting Ms. Diane Ray 
(919) 541-3637; fax: (919) 541-1818; or 
via E-Mail: ray.diane@epa.gov, being 
certain to specify the document title and 
number as stated here. For technical 
questions on this document, please 
contact Dr. Robert S. Chapman (919) 
541-4492; fax: (919) 541-1818; or via E- 
Mail at: chapman.robert@epa.gov. The 
document is available for distribution 
on or about November 1, 1998. The 
Agency will accept written comments 
on the draft document through 
December 15, 1998. Written comments 
should be submitted to Ms. Diane Ray, 
NCEA-RTP (MD-52), U.S. EPA, 
Research Triangle Park, NC 27711. 

For Further Information: Members of 
the public desiring additional 
information about the meeting should 
contact Mr. Robert Flaak, Designated 
Federal Officer, Clean Air Scientific 
Advisory Committee, Science Advisory 
Board (1400), Room 3702G, U.S. EPA, 
401 M Street, SW, Washington, DC 
20460; telephone/ voice mail at (202) 
260-5133; fax at (202) 260—7118; or via 
E-mail at flaak.robert@epa.gov. A copy 
of the draft Agenda is available from Ms. 
Diana Pozun at (202) 260-8432; fax at 
(202) 260-7118; or via E-Mail at 
pozun.diana@epa.gov. 

Members of the public who wish to 
make a brief oral presentation to the 
Committee must contact Mr. Flaak in 
writing (by letter or by fax—see 
previously stated information) no later 
than 12 noon Eastern Time, Tuesday, 
November 10, 1998 in order to be 
included on the Agenda. Public 
comments will be limited to ten minutes 
per speaker or organization. The request 
should identify the name of the 
individual making the presentation, the 
organization (if any) they will represent, 
any requirements for audio visual 
equipment (e.g., overhead projector, 
35mm projector, chalkboard, etc), and at 
least 35 copies of an outline of the 
issues to be addressed or of the 
presentation itself. 


2. Radiation Advisory Committee (RAC) 


The Science Advisory Board’s (SAB’s) 
Radiation Advisory Committee (RAC) 
will meet on Tuesday, November 17 
through Thursday, November 19, 1998. 
The meeting will convene each day at 
9:00 am in the Science Advisory Board 
Conference Room 3709 Waterside Mall, 
U.S. EPA Headquarters, 401 M Street, 


no later than 5:30 pm each day. 

At this meeting, the RAC will: (a) 
briefly discuss projects planned for 
review in Fiscal Year (FY) 1999; (b) 
conduct an advisory on low-activity 
radioactive waste; (c) hold a 
consultation on approaches to calculate 
radon risks in light of the National 
Academy of Sciences (NAS) Biological 
Effects of Ionizing Radiation 
committee’s report (BEIR VI) on risks 
from indoor radon exposures; (d) 
receive a briefing on the National 
Academy of Sciences Naturally 
Occurring Radioactive Material (NORM) 
report; (e) conduct a closure review of 
the draft report on uncertainty in 
radiogenic cancer risk prepared by the 
RAC’s Uncertainty in Radiogenic 
(Cancer) Risks Subcommittee (URRS); 
and (f) discuss other projects as time 
permits. 

During this meeting, the RAC intends 
to draft its report on the advisory for 
low activity radioactive waste, focusing 
on the technical aspects of the disposal 
methodology and results of the Office of 
Radiation and Indoor Air (ORIA) 
performance assessment analyses. The 
charge questions to be answered 
include, but are not limited to the 
following: 

(a) Does the EPA dose assessment 
reasonably cover the hydrogeologic and 
climatic settings that might be used for 
the disposal of low-activity mixed 
waste? 

(b) What modeling time frame does 
the Committee recommend be used to 
project potential doses from disposal of 
low-activity mixed waste?, and 

(c) Is it reasonable to assign a constant 
“high” release rate for the duration of 
the simulation, or does the SAB advise 
an alternative approach such as 
assuming a lower release rate at the start 
and increasing it incrementally over the 
modeling period, thereby mimicking the 
gradual deterioration of the concrete? 

For Further Information—Members of 
the public wishing further information 
concerning the meeting, such as copies 
of the proposed meeting agenda, the 
current draft of the URRS report, or who 
wish to submit written comments 
should contact Mrs. Diana L. Pozun at 
(202) 260-8432; fax (202) 260-7118, or 
via E-Mail at: pozun.diana@epa.gov. 
Members of the public who wish to 
make a brief oral presentation to the 
Committee must contact Dr. K. Jack 
Kooyoomjian in writing (by letter or by 
fax—see contact information below) no 
later than 12 noon Eastern Time, 
Tuesday, November 10, 1998 in order to 
be included on the Agenda. Public 
comments will be normally limited to 
ten minutes per speaker or organization. 


SW, Washington, DC 20460 and adjourn 


The request should identify the name of 
the individual making the presentation, 
the organization (if any) they will 
represent, any requirements for audio 
visual equipment (e.g., overhead 
projector, 35mm projector, chalkboard, 
easel, etc), and at least 35 copies of an 
outline of the issues to be addressed or 
of the presentation itself. For further 
information, contact Dr. K. Jack 
Kooyoomjian, Designated Federal 
Officer for the Radiation Advisory 
Committee, Science Advisory Board 
(1400), U.S. EPA, Washington, DC 
20460, phone (202) 260-2560; fax (202) 
260-7118; or via E-Mail at: 
kooyoomjian.jack@epa.gov. 

For questions pertaining to the 
background documents provided to the 
SAB’s RAC, please contact Dr. Mary E. 
Clark, (6601J), ORIA, U.S. 
Environmental Protection Agency, 401 
M Street, SW, Washington, DC 20460, 
tel. (202) 564-9348; fax (202) 565-2043; 
or E-mail: clark.marye@epa.gov. 


3. Environmental Economics Advisory 
Committee (EEAC) 


The Environmental Economic 
Advisory Committee of the Science 
Advisory Board (SAB), will meet on 
November 18,1998, from 9:00 am to no 
later than 4:00 pm at the Ramada Hotel 
Old Town, 901 North Fairfax Street, 
Alexandria, VA, 22314; telephone (703) 
683-6000. This meeting is open to the 
public, however, due to limited space, 
seating will be on a first-come basis. The 
primary purpose of the meeting will be 
to continue the review the economic 
analysis guidelines being developed by 
the Environmental Protection Agency. 
The agency will also discuss their 
possible role in the resumption of the 
Pollution Abatement and Control 
Expenditures (PACE) survey. 


Background Information on Economic 
Analysis Guidelines 


The Environmental Economics 
Advisory Committee (EEAC or the 
Committee) has been asked to review 
the revised Guidelines for Preparing 
Economic Analyses, a document 
produced under the direction of the 
EPA’s Regulatory Policy Council. The 
guidelines are designed to reflect 
Agency policy on the conduct of the 
economic analyses called for under 
applicable legislative and administrative 
requirements, including, but not limited 
to Executive Order 12866. These 
guidelines are intended to provide EPA 
analysts with a concise but thorough 
treatment of mainstream thinking on 
important technical issues to help them 
conduct credible and consistent 
economic analyses. They refer to 
methods and practices commonly 
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accepted in the environmental 
economics profession; however, they are 
not intended to preclude new or 
innovative forms of analysis. The 
guidelines are shaped by administrative 
and statutory requirements that contain 
direct references to the development of 
economic information during the 
development of regulations. 

This will be the second review 
meeting for the guidelines. The EEAC 
was first briefed on the draft guidelines 
at its August 19, 1998 meeting. At that 
meeting, the Agency presented 
information on, and then discussed with 
EEAC members, each section of the draft 
guidelines. The Agency has made a 
number of adjustments to its draft 
document since the August meeting (63 
FR 41820-41823, August 5, 1998 ). 

Charge to the Committee: Please refer 
to 63 FR 41820-41823, August 5, 1998 
for the Charge. 

For Further Information—Single 
copies of the guidelines information 
provided to the Committee can be 
obtained by contacting Dr. Brett Snyder, 
Director, Economy and Environment 
Division, Office of Policy (2172), 401 M 
Street SW., Washington DC 20460, 
telephone (202) 260-5610, fax (202) 
260-2685, or via E-Mail at: 
snyder.brett@epa.gov. A copy of the 
draft agenda is available from Ms. 
Dorothy Clark at (202) 260-6555; fax at 
(202) 260—7118; or via E-Mail at 
clark.dorothy@epa.gov. Anyone wishing 
to make an oral presentation at the 
meeting must contact Mr. Thomas 
Miller, Designated Federal Officer for 
the Environmental Economics Advisory 
Committee, in writing no later than 4:00 
pm, November 11, 1998, at U.S. EPA 
Science Advisory Board (1400), 401 M 
Street SW., Washington DC 20460, fax 
(202) 260-7118, or via E-Mail at: 
miller.tom@epa.gov. The request should 
identify the name of the individual 
making the presentation and an outline 
of the issues to be addressed. In general, 
each individual or group making an oral 
presentation will be limited to a total 
time of ten minutes. At least 35 copies 
of any written comments to the 


Committee are to be given to Mr. Miller ~ 


no later than the time of the 
presentation for distribution to the 
Committee and the interested public. To 
discuss technical aspects of the meeting, 
please contact Mr. Miller by telephone 
at (202) 260-5886. 


4. CASAC Technical Subcommittee for 
Fine Particle Monitoring 


The Clean Air Scientific Advisory 
Committee (CASAC) Technical 
Subcommittee for Fine Particle 
Monitoring will meet on Monday, 
November 30, 1998 at the U.S. 


Environmental Protection Agency (U.S. 
EPA), Environmental Research Center, 
Main A iditorium, Route 54 and 
Alexander Drive, Research Triangle 
Park, NC 27711. The meeting will begin 
at 8:30 am and end no later than 5:00 
pm. This is the first meeting of this 
reconstituted Subcommittee. Additional 
public meetings or public 
teleconferences will take place, but are 
not yet scheduled. 


Purpose of the Meeting 


This technical subcommittee of 
CASAC was established in 1996 to 
provide advice and comment to EPA 
(through CASAC) on appropriate 
methods and network strategies for 
monitoring fine particles in the context 
of implementing the revised national 
ambient air quality standards (NAAQS) 
for particulate matter. The 
Subcommittee provided such advice on 
the Federal Reference Method and mass 
based fine particle network in July 1996 
and is now meeting to examine EPA’s 
plans and guidance for several 
components of the fine particle 
monitoring network and how these 
components are linked to research 
priorities for particulate matter. In 
preparation for the meeting, EPA will 
submit the following background 
materials and draft documents for the 
Subcommittee’s consideration: (a) 
Overview of National PM 2.5 Monitoring 
Networks; (b) Particulate Matter (PM 2.5) 
Speciation Guidance Document (July 
1998 draft); (c) Report of the PM 
Measurements Research Workshop 
(Supersites Workshop Report; 10/98); 
and (d) Draft Supersites Conceptual 
Plan (November 9, 1998) 

At the meeting, staff from the Office 
of Air Quality Planning and Standards 
(OAQPS) and the Office of Research and 
Development (ORD) will provide 
briefings regarding status and plans for 
the fine particle monitoring program 
with an emphasis on the chemical 
speciation and “supersite” study 
programs. This will include an overview 
of the draft guidance for network design, 
siting and operations, and the strategy 
for integrating the planned monitors 
with particulate matter related priority 
research needs identified by the 
National Academy of Sciences 
Committee on Research Priorities for 
Airborne Particulate Matter. The Agency 
staff and Subcommittee members will 
discuss the specific issues for the 
Charge to the Subcommittee during the 
meeting. 

‘Availability of Review Materials: Hard 
copies of the materials will be available 
from Ms. Brenda Millar, Office of Air 
Quality Planning and Standards (MD- 
14), U.S. EPA, Research Triangle Park, 


NC 27711. Ms. Millar can also be 
reached by telephone at (919) 541-4036 
or by fax at (919) 541-1903. Electronic 
versions of the documents will be 
available on the Agency’s TTN Bulletin 
Board, at http://www.epa.gov/ttn/amtic. 

For Further Information: Members of 
the public desiring additional 
information about the meeting should 
contact Mr. Robert Flaak, Designated 
Federal Officer, Clean Air Scientific 
Advisory Committee, Science Advisory 
Board (1400), Room 3702G, U.S. EPA, 
401 M Street, SW, Washington, DC 
20460; telephone/voice mail at (202) 
260-5133; fax at (202) 260-7118; or via 
E-mail at flaak.robert@epa.gov. A copy 
of the draft agenda is available from Ms. 
Diana Pozun at (202) 260-8432 or by 
FAX at (202) 260—7118 or via E-Mail at 
pozun.diana@epa.gov. 

Members of the public who wish to 
make a brief oral presentation to the 
Subcommittee must contact Mr. Flaak in 
writing (by letter or by fax—see 
previously stated information) no later 
than 12 noon Eastern Time, Tuesday, 
November 24, 1998 in order to be 
included on the Agenda. Public 
comments will be limited to ten minutes 
per speaker or organization. The request 
should identify the name of the 
individual making the presentation, the 
organization (if any) they will represent, 
any requirements for audio visual 
equipment (e.g., overhead projector, 
35mm projector, chalkboard, etc), and at 
least 35 copies of an outline of the 
issues to be addressed or of the 
presentation itself. 


Providing Oral or Written Comments at 
SAB Meetings 


The Science Advisory Board expects 
that public statements presented at its 
meetings will not be repetitive of 
previously submitted oral or written 
statements. In general, each individual 
or group making an oral presentation 
will be limited to a total time of ten 
minutes. For conference call meetings, 
opportunities for oral comment will be 
limited to no more than five minutes per 
speaker and no more than fifteen 
minutes total. Written comments (at 
least 35 copies) received in the SAB 
Staff Office sufficiently prior to a 
meeting date, may be mailed to the 
relevant SAB committee or 
subcommittee prior to its meeting; 
comments received too close to the 
meeting date will normally be provided 
to the committee at its meeting. Written 
comments may be provided to the 
relevant committee or subcommittee up 
until the time of the meeting. 

Additional information concerning 
the Science Advisory Board, its 
structure, function, and composition, 
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may be found on the SAB Website 
(http://www.epa.gov/sab) and in The 
Annual Report of the Staff Director 
which is available from the SAB 
Publications Staff at (202) 260-4126 or 
via fax at (202) 260-1889. Individuals 
requiring special accommodation at 
SAB meetings, including wheelchair 
access, should contact the appropriate 
DFO at least five business days prior to 
the meeting so that appropriate 
arrangements can be made. 

Dated: October 21, 1998. 
Donald G. Barnes, . 
Staff Director, Science Advisory Board. 
[FR Doc. 98—28728 Filed 10-26-98; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OPPTS—00169A; FRL-6040-3] 


Consumer Labeling Initiative; Notice of 
Data Availability 


AGENCY: Environmental Protection 


Agency (EPA). 
ACTION: Notice. 


SUMMARY: EPA is announcing the 
availability of survey data on the 
Consumer Labeling Initiative (CLI) 
launched in 1996. The first stage of CLI 
concluded with publication of the CLI 
Phase I Report. As part of Phase II, the 
Agency’s industry and trade association 
partners conducted a nationwide 
quantitative survey designed in 
cooperation with all of the CLI project 
participants. The survey questions and 
responses are now available for review 
in the CLI Administrative Record (AR- 
139). f 

DATES: Comments on the CLI project or 
on the survey data can be submitted at 
any time to the address under 
“ADDRESSES.” For comments to be 
included in the CLI Phase II Report, 
they must be received by the Agency on 
or before November 27, 1998. 
ADDRESSES: Each comment must bear 
the docket control number OPPTS-— 
00169A. All comments should be sent 
in triplicate to: OPPT Document Control 
Officer (7407), AR—-139—Consumer 
Labeling Initiative, Office of Pollution 
Prevention and Toxics, Environmental 
Protection Agency, 401 M Street, SW., 
Room G-099, East Tower, Washington, 
DC 20460. 

Comments and data may also be 
submitted electronically to: 
oppt.ncic@epa.gov. Follow the 
instructions under Unit II. of this 
document. No Confidential Business 
Information (CBI) should be submitted 
through e-mail. 


All comments which contain 
information claimed as CBI must be 
clearly marked as such. Three sanitized 
copies of any comments containing 
information claimed as CBI must also be 
submitted and will be placed in the 
public record for this action. Persons 
submitting information on any portion 
of which they believe is entitled to 
treatment as CBI by EPA must assert a 
business confidentiality claim in 
accordance with 40 CFR 2.203(b) for 
each such portion. This claim must be 
made at the time that the information is 
submitted to EPA. If a submitter does 
not assert a confidentiality claim at the 
time of submission, EPA will consider 
this as a waiver of any confidentiality 
claim and the information may be made 
available to the public by EPA without 
further notice to the submitter. 

Persons interested in reveiwing the 
survey data should contact the TSCA 
Nonconfidential Information Center 
(NCIC) at the address under Unit II. of 
this document. 

FOR FURTHER INFORMATION CONTACT: 
Mary Dominiak, CLI Task Force Co- 
Chair, Chemical Control Division 
(7405), Office of Pollution Prevention 
and Toxics, Rm. E-213B, 401 M Street, 
SW., Washington, DC 20460, (202) 260- 
7768; fax: (202) 260-1096; e-mail: 
consumer. label@epa.gov. 
SUPPLEMENTARY INFORMATION: 


I. Background 


EPA launched a voluntary Consumer 
Labeling Initiative (CLI) in 1996 (61 FR 
12011, March 22, 1996) to explore ideas 
from consumers, industry, and health 
and safety professionals, on ways to 
improve the environmental, health and 
safe use information appearing on 
household product labels, specifically 
indoor insecticides, outdoor pesticides 
and household hard surface cleaners. 
The first stage of the CLI concluded 
with publication of the CLI Phase I 
Report (EPA-700-R-96-001) in 
September 1996. As part of Phase II of 
the CLI project, which began in 1997, 
the Agency’s industry and trade 
association partners undertook a 
nationwide quantitative survey 
designed in cooperation with all of the 
CLI project participants. The survey, 
conducted from April-June 1998, tested 
the learnings from Phase I, explored 
alternatives to existing label language, 
and established a baseline of current 
consumer behavior with reactions to 
labels. 

The survey questions and responses 
are now available for review in the CLI 
Administrative Record (AR—139). 
Detailed findings, conclusions, and 
recommendations developed from the 


survey information and other ongoing 
CLI activities will be available in the 
CLI Phase II Report, which is expected 
to be published in December 1998 or 
January 1999. 


Il. Public Record and Electronic 
Submissions 


The official record for this action, as 
well as the public version, has been 
established for this action under docket 
control number OPPTS—00169A 
(including comments and data 
submitted electronically as described 
below). A public version of this record, 
including printed, paper versions of 
electronic comments, which does not 
include any information claimed as CBI, 
is available for inspection from 12 noon 
to 4 p.m., Monday through Friday, 
excluding legal holidays. The official 
record is located in the TSCA 
Nonconfidential Information Center, 
Rm. NE-B607, 401 M St., SW., 
Washington, DC. 

Electronic comments must be 
identified by the docket control number 
OPPTS-—00169A and “AR-139— 
Consumer Labeling Initiative” in the 
subject line and can be submitted 
directly to EPA at: 


oppt.ncic@epa.gov 


Electronic comments must be 
submitted as an ASCII file avoiding the 
use of special characters and any form 
of encryption. Comments and data will 
also be accepted on disks in 
WordPerfect 5.1/6.1 or ASCII file 
format. All comments and data in 
electronic form must be identified by 
the docket control number. Electronic 
comments on this action may be filed 
online at many Federal Depository 
Libraries. 

List of Subjects 
Environmental protection. 
Dated: October 20, 1998. 

Charles M. Auer, 


Chemical Control Division, Office of Pollution 
Prevention and Toxics. 


[FR Doc. 98-28724 Filed 10-26-98; 8:45 am] 
BILLING CODE 6560-50-F 


OFFICE OF NATIONAL DRUG 
CONTROL POLICY 


Notice of Meeting 


AGENCY: Executive Office of the 
President, Office of National Drug 
Control Policy. 

ACTION: The Drug-Free Communities 
Advisory Commission; Notice of 


meeting. 
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SUMMARY: In accordance with the 
Federal Advisory Committe Act, the 
first meeting of the Drug-Free 
Communities Advisory Commission 
will be held November 23, 1998 from 
10:00 a.m. to 11:30 a.m. and from 1:00 
p-m. to 5:30 p.m. in the 5th floor 
conference room, The Office of National 
Drug Policy, 750 17th Street, NW, 
Washington, D.C. 20503. 

The purpose of the meeting is to make 
recommendations to the Director 
regarding the activities of the Program. 
The agenda will include a review of 
ethics issues for Advisory Commission 
members, introduction to the work of 
ONDCP, orientation to the Drug-Free 
Communities Act, and review of the role 
of Advisory Commission members in 
the morning. A review and discussion of 
the Drug-Free Communities grant 
program, training and technical 
assistance, and evaluation will be 
conducted in the afternoon. 

FOR FURTHER INFORMATION: Please direct 
any questions to Edward Jurith, General 
Counsel, (202) 395-6709, The Office of 
National Drug Policy, 750 17th Street, 
NW, Washington, D.C. 20503. 

Signed at Washington, D.C. this 19th day 

of October, 1998. 

Edward H. Jurith, 

General Counsel. 

{FR Doc. 98-28470 Filed 10-26-98; 8:45 am] 
BILLING CODE 3115-01-P 


EXPORT-IMPORT BANK OF THE 
UNITED STATES 


Notice of Open Special Meeting of the 
Sub-Saharan Africa Advisory 
Committee of the Export-import Bank 
of the United States (Export-Import 
Bank) 


SUMMARY: The Sub-Saharan Africa 
Advisory Committee was established by 
Pub. L. 105-121, November 26, 1997, to 
advise the Board of Directors on the 
development and implementation of 
policies and programs designed to 
support the expansion of the Bank’s 
financial commitments in Sub-Saharan 
Africa under the loan, guarantee and 
insurance programs of the Bank. 
Further, the committee shall make 
recommendations on how the Bank can 
facilitate greater support by U.S. 
commercial banks for trade with Sub- 
Saharan Africa. 

Time and Place: Tuesday, November 
10, 1998, at 9:30 a.m. to 12:00 noon. The 
meeting will be held at the Export- 
Import Bank in room 1143, 811 Vermont 
Avenue, NW, Washington, DC 20571. 

Agenda: The meeting will include a 
discussion of the development and 


implementation of policies and 
programs designed to support the 
expansion of Ex-Im bank’s financial 
commitments in Sub-Saharan Africa. 
The discussion will focus on the 
innovative financial structures 
necessary to meet the challenges in risk- 
taking posed for Ex-Im in Sub-Saharan 
Africa and insights in the Marketing 
region. 

Public Participation: The meeting will 
be open to public participation, and the 
last 10 minutes will be set aside for oral 
questions or comments. Members of the 
public may also file written statement(s) 
before or after the meeting. If any person 
wishes auxiliary aids (such as a sign 
language interpreter) or other special 
accommodations, please contact, prior 
to November 3, 1998, Megan Becher , 
Room 1215, 811 Vermont Avenue, NW 
Washington, DC 20571, voice: (202) 
565-3507 or TDD (202) 565-3377. 
FURTHER INFORMATION CONTACT: For 
further information, contact Megan 
Becher, room 1215, 811 Vermont Ave., 
NW, Washington, DC 20571, (202) 565— 
3507. 

Elaine Stangland, 

Deputy General Counsel. 

[FR Doc. 98-28705 Filed 10-26-98; 8:45 am] 
BILLING CODE 6690-01-M 


FEDERAL RESERVE SYSTEM 


Change in Bank Control Notices; 
Acquisitions of Shares of Banks or 
Bank Holding Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and § 
225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. The notices 


also will be available for inspection at 


the offices of the Board of Governors. 
Interested persons may express their 
views in writing to the Reserve Bank 
indicated for that notice or to the offices 
of the Board of Governors. Comments 
must be received not later than 
November 11, 1998. 

A. Federal Reserve Bank of 
Philadelphia (Michael E. Collins, Senior 
Vice President) 100 North 6th Street, 
Philadelphia, Pennsylvania 19105-1521: 

1. Michael Levin, Lakewood, New 
Jersey; Raymond Shea, Farmingdale, 
New Jersey; and Steven Pfeffer, 
Lakewood, New Jersey, to acquire voting 


shares of First Washington Financial 
Corp., Windsor, New Jersey. 

Board of Governors of the Federal Reserve 
System, October 22, 1998. 
Robert deV. Frierson, 
Associate Secretary of the Board. 
[FR Doc. 98—28717 Filed 10-26~98; 8:45 am] 
BILLING CODE 6210-01-F 


FEDERAL RESERVE SYSTEM 


Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 

The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act. 
Unless otherwise noted, nonbanking 
activities will be conducted throughout 
the United States. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than November 20, 
1998. 

A. Federal Reserve Bank of 
Philadelphia (Michael E. Collins, Senior 
Vice President) 100 North 6th Street, 
Philadelphia, Pennsylvania 19105-1521: 

1. Harleysville National Corporation, 
Harleysville, Pennsylvania; to acquire 
100 percent of the voting shares of, and 
thereby merge with Northern Lehigh 
Bancorp, Inc., Slatington, Pennsylvania, 
and thereby indirectly acquire Citizens 
National Bank of Slatington, Slatington, 
PA (Northern Lehigh Bancorp, Inc., 
Slatington, Pennsylvania). 

B. Federal Reserve Bank of 
Richmond (A. Linwood Gill III, 
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Assistant Vice President) 701 East Byrd 
Street, Richmond, Virginia 23261-4528: 

1. Anchor Financial Corporation, 
Myrtle Beach, South Carolina; to merge 
with Bailey Financial Corporation, 
Clinton, South Carolina, and thereby 
indirectly acquire The Saluda County 
Bank, Saluda, South Carolina, and M.S. 
Bailey & Son, Bankers, Clinton, South 
Carolina; and Rock Hill Bank & Trust, 
Rock Hill, South Carolina. 

C. Federal Reserve Bank of Chicago 
(Philip Jackson, Applications Officer) 
230 South LaSalle Street, Chicago, 
Illinois 60690-1413: 

1. FBOP Corporation, Oak Park, 
Illinois; to acquire 100 percent of the 
voting shares of Pullman Group, Inc., 
Chicago, Illinois, and thereby indirectly 
acquire Pullman Bank & Trust 
Company, Chicago, Illinois. 

D. Federal Reserve Bank of Dallas 
(W. Arthur Tribble, Vice President) 2200 
North Pear] Street, Dallas, Texas 75201- 
2272: 

1. Nixon Bancshares, Inc., Nixon, 
Texas, and Nixon Delaware Bancshares, 
Inc., Dover, Delaware; to become bank 
holding companies by acquiring 100 
percent of the voting shares of Nixon 
State Bank, Nixon, Texas. 

Board of Governors of the Federal Reserve 
System, October 21, 1998. 

Robert deV. Frierson, 

Associate Secretary of the Board. 

[FR Doc. 98-28631 Filed 10-26-98; 8:45 am] 
BILLING CODE 6210-01-F 


FEDERAL RESERVE SYSTEM 


Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 

The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 


a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act. 
Unless otherwise noted, nonbanking 
activities will be conducted throughout 
the United States. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than November 20, 
1998. 

A. Federal Reserve Bank of 
Richmond (A. Linwood Gill II, 
Assistant Vice President) 701 East Byrd 
Street, Richmond, Virginia 23261-4528: 

1. Capital Bank Corporation, Raleigh, 
North Carolina; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Capital 
Bank, Raleigh, North Carolina, and 
Home Savings Bank of Siler City, Inc., 
SSB, Siler City, North Carolina. 

Board of Governors of the Federal Reserve 
System, October 22, 1998. 

Robert deV. Frierson, 

Associate Secretary of the Board. 

(FR Doc. 98-28719 Filed 10-26-98; 8:45 am] 
BILLING CODE 6210-01-F 


FEDERAL RESERVE SYSTEM 


Notice of Proposals to Engage in 
Permissible Nonbanking Activities or 
to Acquire Companies that are 
Engaged in Permissible Nonbanking 
Activities 


The companies listed in this notice 
have given notice under section 4 of the 
Bank Holding Company Act (12 U.S.C. 
1843) (BHC Act) and Regulation Y, (12 
CFR Part 225) to engage de novo, or to 
acquire or control voting securities or 
assets of a company, including the 
companies listed below, that engages 
either directly or through a subsidiary or 
other company, in a nonbanking activity 
that is listed in § 225.28 of Regulation 
Y (12 CFR 225.28) or that the Board has 
determined by Order to be closely 
related to banking and permissible for 
bank holding companies. Unless 
otherwise noted, these activities will be 
conducted throughout the United States. 

Each notice is available for inspection 
at the Federal Reserve Bank indicated. 
The notice also will be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether the proposal complies 
with the standards of section 4 of the 
BHC Act. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 


or the offices of the Board of Governors 
not later than November 20, 1998. 

A. Federal Reserve Bank of Chicago 
(Philip Jackson, Applications Officer) 
230 South LaSalle Street, Chicago, 
Illinois 60690-1413: 

1. FBOP Corporation, Oak Park, 
Illinois; to acquire Calumet Bancorp, 
Inc., Dolton, Illinois, and thereby 
indirectly acquire Calumet Federal 
Savings and Loan Association of 
Chicago, Chicago, Illinois; Calumet 
Savings Service Corporation, Chicago, 
Illinois; Calumet Financial Corporation, 
Chicago, Illinois; and Calumet Mortgage 
Corporation of Idaho, Ketchum, Idaho, 
and thereby engage in operating a 
savings association, pursuant to § 
225.28(b)(4) of Regulation Y; in 
providing securities brokerage services, 
pursuant to § 225.25(b)(7) of Regulation 
Y; and in making and servicing loans, 
pursuant to § 225.28(b)(1) of Regulation 
B. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63102- 
2034: 

1. German American Bancorp, Jasper, 
Indiana; to acquire 1st Bancorp, 
Vincennes, Indiana, and thereby 
indirectly acquire First Federal Bank, A 
Federal Savings Bank, Vincennes, 
Indiana, and thereby engage in the 
operation of a thrift, pursuant to § 
225.28(b)(4)(ii) of Regulation Y. 

Board of Governors of the Federal Reserve 
System, October 22, 1998. 

Robert deV. Frierson, 

Associate Secretary of the Board. 

{FR Doc. 98—-28718 Filed 10-26-98; 8:45 am] 
BILLING CODE 6210-01-F 


FEDERAL RESERVE SYSTEM 


Sunshine Act Meeting 


AGENCY HOLDING THE MEETING: Board of 
Governors of the Federal Reserve 
System. 

TIME AND DATE: 11:00 a.m., Monday, 
November 2, 1998. 

PLACE: Marriner S. Eccles Federal 
Reserve Board Building, 20th and C 
Streets, N.W., Washington, D.C. 20551. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

1. Proposed 1999 Federal Reserve 
Board employee salary structure 
adjustments and merit program. (This 
item was originally announced for a 
close meeting on October 26, 1998.) 

2. Personnel actions (appointments, 
promotions, assignments, 
reassignments, and salary actions) 
involving individual Federal Reserve 
System employees. 
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3. Any items carried forward from a 
previously announced meeting. 
CONTACT PERSON FOR MORE INFORMATION: 
Lynn S. Fox, Assistant to the Board; 
202-452-3204 
SUPPLEMENTARY INFORMATION: You may 
call 202-452-3206 beginning at 
approximately 5 p.m. two business days 
before the meeting for a recorded 
announcement of bank and bank 
holding company applications 
scheduled for the meeting; or you may 
contact the Board’s Web site at http:// 
www. federalreserve.gov for an 
electronic announcement that not only 
lists applications, but also indicates 
procedural and other information about 
the meeting. 

Dated: October 23, 1998. 

Barbara R. Lowrey, 

Associate Secretary of the Board. 

[FR Doc. 98—-28915 Filed 10-23-98; 3:54 pm] 
BILLING CODE 6210-01-M 


GENERAL SERVICES 
ADMINISTRATION 


Agency Information Collection 
Activities; Announcement of OMB 


Approval 


AGENCY: Federal Technology Service, 
GSA. 


ACTION: Notice. . 


SUMMARY: The General Services 
Administration is announcing that a 
collection of information entitled “Blue 
Pages Project” has been approved by the 
_ Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act of 1995 (44 U.S.C. Chapter 35). 
FOR FURTHER INFORMATION CONTACT: 
Beth Johnson, Federal Technology 
Service (202) 501-1938. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register on August 14, 1998 (63 
FR 43715), the agency announced that 
the proposed information collection had 
been submitted to OMB for review and 
clearance under section 3507 of the 
Paperwork Reduction Act. An agency 
may not conduct or sponsor, and a 
person if not required to respond to a 
collection of information unless it 
displays a currently valid OMB control 
number. OMB has now approved the 
information collection and assigned 
OMB control number 3090-0269. The 
approval expires on February 28, 1999. 
Dated: October 19, 1998. 
Ida M. Ustad, 
Deputy Associate Administrator, Office of 
Acquisition Policy. ; 
{FR Doc. 98—28721 Filed 10-26-98; 8:45 am] 
BILLING CODE 6820-61-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Care Financing Administration 


[Document identifier: HCFA—R-253 and 
HCFA-R-251] 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 


AGENCY: Health Care Financing 
Administration. 

In compliance with the requirement 
of section 3506(c){2)(A) of the 
Paperwork Reduction Act of 1995, the 
Health Care Financing Administration 
(HCFA), Department of Health and 
Human Services, is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the agency’s functions; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 

(1) Type of Information Request: 
Extension of a currently approved 
collection. 

Title of Information Collection: Call- 
Back Survey of Callers to the 
Medicare+Choice Toll-free Line. 

Form Number: HCFA—R-253 (OMB 
approval #: 0938-0737). 

Use: The primary purpose of the call- 
back survey is to obtain information 
from callers about their satisfaction with 
the Medicare+Choice toll-free line. This 
information will be used to identify 
problems and make recommendations 
for ways of improving the service 
provided through the Medicare+Choice 
toll-free line. 

Frequency: On occasion. 

Affected Public: Individuals or 
Households. 

Number of Respondents: 1,050. 

Total Annual Responses: 1,050. 

Total Annual Hours Requested: 175 
hours. 

(2) Type of Information Collection 
Request: Extension of a currently 
approved collection. 

Title of Information Collection: 
Medicare & You Bounce Back Survey 
Form. 

Form No.: HCFA—R—251 (OMB# 
0938-0740). 


Use: The primary purpose of the 
bounce back form is to provide HCFA 
feedback from users of the 
Medicare+Choice handbook. The 
information collected through the 
bounce back form will be used in 
conjunction with other information 
collected in the States piloting Medicare 
& You to make revisions for future 
publications of the Medicare & You, 
Medicare+Choice handbook. 

Frequency: On occasion. 

Affected Public: Individuals or 
Households, Businesses or other For- 
profit. 

Number of Respondents: 9.855. 

Total Annual Responses: 9,855. 

Total Annual Hours: 986. 

To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access HCFA’s Web 
Site address at http://www.hcfa.gov/ 
regs/prdact95.htm, or E-mail your 
request, including your address, phone 
nwmber, OMB number, and HCFA 
document identifier, to 
Paperwork@hcfa.gov, or call the 
Clearance Office on (410) 786-1326. 
Written comments and 
recommendations for the proposed 
information collections must be mailed 
within 60 days of this notice directly to 
the HCFA Paperwork Clearance Officer 
designated at the following address: 
HCFA, Office of Information Services, 
Security and Standards Group, Division 
of HCFA Enterprise Standards, 
Attention: Dawn Willinghan, Room N2- 
14-26, 7500 Security Boulevard, 
Baltimore, Maryland 21244-1850. 

Dated: October 20, 1998. 

John P. Burke Il, 


HCFA Reports Clearance Officer, HCFA Office 
of Information Services, Security and 
Standards Group, Division of HCFA 
Eniterprise Standards. 

{FR Doc. 98-28741 Filed 10-26-98; 8:45 am] 
BILIING CODE 4120-03-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Heaith Care Financing Administration 
[Document Identifier: HCFA-R-0185] 


information Collection 
Activities: Submission for OMB 
Review; Comment Request 


AGENCY: Health Care Financing 
Administration. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Health Care Financing Administration 
(HCFA), Department of Health and 
Human Services, is publishing the 
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following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the agency’s functions; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 


Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Granting and 
Withdrawal of Deeming Authority to 
Private Nonprofit Accreditation 
Organizations and of CLIA Exemption 
Under State Laboratory Programs and 
Supporting Regulations in 42 CFR 
493.551-493.557; Form No.: HCFA-R- 
185 (OMB# 0938-0686); Use: The 
information required is necessary to 
determine whether a private 
accreditation organization/State 
licensure program standards and 
accreditation/licensure process is equal 
to or more stringent than those of CLIA. 
This information also provides a CLIA 
exemption of laboratories in a State that 
applies licensure requirements that are 
equal to or more stringent than those of 
CLIA; Frequency: Initial Application/as 
needed; Affected Public: Not-for-profit 
institutions, and State, Local, or Tribal 
Government; Number of Respondents: 
22; Total Annual Responses: 11; Total 
Annual Hours: 2,112. 


To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access HCFA’s Web 
Site address at http://www.hcfa.gov/ 
regs/prdact95.htm, or E-mail your 
request, including your address, phone 
number, OMB number, and HCFA 
document identifier, to 
Paperwork@hcfa.gov, or call the Reports 
Clearance Office on (410) 786-1326. 
Written comments and 
recommendations for the proposed 
information collections must be mailed 
within 30 days of this notice directly to 
the OMB desk officer: OMB Human 
Resources and Housing Branch, 
Attention: Allison Eydt, New Executive 
Office Building, Room 10235, 
Washington, D.C. 20503. 


Dated: October 19, 1998. 
John P. Burke I, 
HCFA Reports Clearance Officer, HCFA Office 
of Information Services, Security and 
Standards Group, Division of HCFA 
Enterprise Standards. 
[FR Doc. 98—28739 Filed 10—26—98; 8:45 am] 
BILLING CODE 4120-03-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Notice of Opportunities for 
Cooperative Research and 
Development Agreements 


National Cancer Institute: 
Opportunities for Cooperative Research 
and Development Agreements 
(CRADAs) for the development and 
evaluation of allogeneic whole 
melanoma cell vaccines based on the 
expression of shared tumor-associated 
antigens in association with GM-CSF as 
potential treatments for cancer. 

AGENCY: National Institutes of Health, 
PHS, DHHS. 

ACTION: Notice of Opportunities for 
Cooperative Research and Development 
Agreements. 


SUMMARY: Pursuant to the Federal 
Technology Transfer Act of 1986 (FTTA, 
15 U.S.C. 3710; Executive Order 12591 
of April 10, 1987 as amended by the 
National Technology Transfer and 
Advancement Act of 1995), the National 
Cancer Institute (NCI) of the National 
Institutes of Health (NIH) of the Public 
Health Service (PHS) of the Department 
of Health and Human Services (DHHS) 
seeks Cooperative Research and 
Development Agreements (CRADAs) 
with pharmaceutical or biotechnology 
companies. 

Any CRADA for the biomedical use of 
this technology will be considered. The 
CRADAs would have an expected 
duration of three (3) to five (5) years. 
The goals of the CRADAs include the 
rapid publication of research results and 
timely commercialization of products, 
diagnostics and treatments that result 
from the research. The CRADA 
Collaborators will have an option to 
negotiate the terms of an exclusive or 
nonexclusive commercialization license 
to subject inventions arising under the 
CRADAs. 

EFFECTIVE DATE: Organizations must 
submit a proposal summary preferably 
one page or less, to NCI within two 
weeks from date of this publication. 
Guidelines for preparing full CRADA 
proposals will be communicated shortly 
thereafter to all respondents with whom 


initial discussions will have established 
sufficient mutual interest. 


ADDRESSES: Proposals and questions 
about this CRADA opportunity may be 
addressed to Dr. Suzanne M. Frisbie, 
Technology Development & 
Commercialization Branch, National 
Cancer Institute, 6120 Executive Blvd., 
Suite 450, Rockville, MD 20852, 
Telephone: (301) 496-0477, Facsimile: 
(301) 402-2117. 


SUPPLEMENTARY INFORMATION: 
Technology Available 


Using recombinant DNA technology, 
NCI has cloned a number of shared 
(commonly expressed) melanoma- 
associated antigens recognized by 
immune cells derived from melanoma 
patients and thought to be associated 
with tumor regressions in patients 
undergoing immunotherapy. These 
antigens include MART-1, gp100, gp75, 
tyrosinase, TRP—2, and others. NCI has 
extensive experience in the design and 
conduct of clinical trials to assess the 
potential efficacy of vaccine treatments, 
and has unique expertise in developing 
in vitro immunologic assays to monitor 
the results of such treatments. NCI has 
identified select cultured melanoma cell 
lines which express a plurality of shared 
melanoma antigens and desires to 
develop these cell lines, or similar cell 
lines, as allogeneic whole cell vaccines 
for the treatment of melanoma. 
Furthermore, based on extensive 
preclinical experimentation 
demonstrating the unique efficacy of 
whole tumor cell vaccines genetically 
engineered to secrete large amounts of 
the immunostimulatory cytokine GM— 
CSF, NCI desires to administer 
allogeneic whole melanoma cell 
vaccines engineered to secrete this 
cytokine. Published data document the 
importance of CD4* T helper cells in 
anti-tumor immune responses in the 
context of GM—CSF-secreting whole 
tumor cell vaccines. NCI has special 
expertise in defining T helper cell 
responses to human cancers and is on 
the forefront of developing biochemical 
and molecular cloning strategies for 
identifying novel MHC class II-restricted 
tumor antigens. Thus, the selected 
sponsor will collaborate in a project 
aimed to develop GM-CSF-secreting 
melanoma cell lines for use in human 
vaccination trials, to monitor the 
immunological effects of such 
vaccination, and to develop improved in 
vitro methods for characterizing T 
helper cell responses to such a vaccine. 

The role of the National Cancer 
Institute in this CRADA may include, 
but not be limited to: 
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1. Providing intellectual, scientific, 
and technical expertise and experience 
related to human melanoma cell 
cultures expressing shared melanoma 
antigens. 

2. Providing human melanoma cell 
cultures shown to express several 
shared melanoma antigens. 

3. Engineering the cell cultures to 
secrete large quantities of human GM- 
CSF using a vector supplied by the 
CRADA Collaborator. 

4. Conducting Phase I/II clinical trials 
in melanoma patients to evaluate the 
therapeutic efficacy of allogeneic whole 
melanoma cell vaccines expressing 
multiple shared melanoma-associated 
antigens in association with GM-CSF, 
using vaccines manufactured by the 
Collaborator. 

5. Developing model in vitro systems 
to optimize methods to monitor T 
helper cell immunity based on nominal 
antigens in normal donors and cancer 
patients. Applying these model in vitro 
systems to study and characterize 
immune responses generated in 
vaccinated patients as part of the Phase 
clinical trials. 

6. Publishing research results. 

The role of the CRADA Collaborator 
may include, but not be limited to: 

1. Providing significant intellectual, 
scientific, and technical expertise or 
experience to the research project. 

2. Obtaining a background license in 
the appropriate fields of use to the 
relevant Government patent rights. 

3. Providing an efficient vector for 
introducing the gene encoding human 
GM-CSF into select melanoma cell lines 
for vaccine development. 

4. Manufacturing GMP certifiable 
GM-CSF-transduced whole melanoma 
cell vaccines for the conduct of Phase I/ 
II clinical trials at the NCI, including all 
necessary pre-clinical safety information 
and preparation, filing, and maintaining 
of the Drug Master File or IND as 
required for gene therapy clinical 
studies. 

5. Providing peripheral blood 
lymphocytes and serum from select 
vaccinated patients for in vitro use in 
NCI studies of T helper cell reactivities 
to shared melanoma antigens, if the 
Collaborator also sponsors clinical trials 
outside the NCI. 

6. Providing technical and financial 
support to facilitate scientific goals and 
for further design of applications of the 
technology outlined in the agreement. 

7. Publishing research results. 

Selection criteria for choosing the 
CRADA Collaborator may include, but 
not be limited to: 

1. The ability to collaborate with NCI 
on the research and development of this 
technology and obtain a background 


license to relevant NCI patent rights. 
The ability to collaborate with NCI can 
be demonstrated through experience 
and expertise in this or related areas of 
technology indicating the ability to 
contribute intellectually to ongoing 
research and development. The 
licensing contact at the Office of 
Technology Transfer is Elaine Gese 
(301-496~7735). 


2. The demonstration of adequate 
resources to perform the research and 
development of this technology (e.g. 
facilities, personnel and expertise) and 
accomplish objectives according to an 
appropriate timetable to be outlined in 
the CRADA Collaborator’s proposal. 


3. The willingness to commit best 
effort and demonstrated resources to the 
research and development of this 
technology, as outlined in the CRADA 
Collaborator’s proposal. 


4. The demonstration of expertise in 
the commercial development and 
production of products related to this 
area of technology. 


5. The level of financial support the 
CRADA Collaborator will provide for 
CRADA-related Government activities. 


6. The willingness to cooperate with 
the National Cancer Institute in the 
timely publication of research results. 


7. The agreement to be bound by the 
appropriate DHHS regulations relating 
to human subjects, and all PHS policies 
relating to the use and care of laboratory 
animals. 

8. The willingness to accept the legal 
provisions and language of the CRADA 
with only minor modification, if any. 
These provisions govern the distribution 
of patent rights to CRADA inventions. 
Generally, the rights of ownership are 
retained by the organization that is the 
employer of the inventor, with (1) the 
grant of a license for research and other 
Government purposes to the 
Government when the CRADA 
Collaborator’s employee is the sole 
inventor, or (2) the grant of an option to 
elect an exclusive or nonexclusive 
license to the CRADA Collaborator 
when the Government employee is the 
sole inventor. 


Dated: October 15, 1998. 
Kathleen Sybert, 
Acting Director, Office of Technology 


Development, National Cancer Institute, 
National Institutes of Health. 


[FR Doc. 98-28711 Filed 10-26-98; 8:45.am] 
BILLING CODE 4140-01-™ 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Pullic Health Service 


National Toxicology Program; National 
institute of Environmental Health 
Sciences (NIEHS); National institute of 
Health (NIH) Notice of Meeting to 
Review the Corrositex® Assay as an 
Alternative Test Method for Assessing 
the Skin Corrosivity Potential of 
Chemicals; Request for Comments 


SUMMARY: Pursuant to Public Law 103- 
43, notice is hereby given of a public 
meeting sponsored by the NIEHS and 
the National Toxicology (NTP), 
and coordinated by the Interagency 
Coordinating Committee on the 
Validation of Alternative Methods 
(ICCVAM) and the NTP Interagency 
Center for the Evaluation of Alternative 
Toxicology Methods (NICEATM). The 
agenda topic is the scientific peer 
review of the Corrositex® assay, which 
is proposed as an in vitro alternative 
toxicological test method for assessing 
the skin corrosivity potential of 
chemicals and products. The meeting 
will be held on January 21, 1999, at the 
Natcher Center, National Institute of 
Health, 45 Center Drive, Bethesda, MD, 
20892. The meeting will take place from 
8:30 a.m. to 5:30 p.m. and is open to the 
public. 


Background 


Public Law 103-43 directed the 
NIEHS to develop and validate 
alternative methods that can reduce or 
eliminate the use of animals in acute or 
chronic toxicity testing, establish 
criteria for the validation and regulatory 
acceptance of alternative testing 
methods, and recommend a process 
through which scientifically validated 
alternative methods can be accepted for 
regulatory use. Criteria and processes 
for validation and regulatory acceptance 
were developed in conjunction with 13 
other Federal agencies and programs 
with broad input from the public. These 
are described in the document 
“Validation and Regulatory Acceptance 
of Toxicological Test Methods: A Report 
of the Ad Hoc Interagency Coordinating 
Committee on the Validation of 
Alternative Methods” NIH publication 
97-3981, March 1997, which is 
available on the internet at http://ntp- 
server.niehs.nih.gov/htdocs/ICCVAM/ 
ICCVAM htm. Additional information 
on ICCVAM and NICEATM can be 
found through the ICCVAM/NICEATM 
web site http://iccvam.niehs.nih.gov. 

An Interagency Coordinating 
Committee on the Validation of 
Alternative Methods (ICCVAM) was 


57304 


Federal Register/Vol. 63, No. 207/ Tuesday, October 27, 1998/ Notices 


subsequently established in a 
collaborative effort by NIEHS and 13 
other Federal regulatory and research 
agencies and p s. The 
Committee’s functions include the 
coordination of interagency reviews of 
toxicological test methods and 
communication with stakeholders 
throughout the process of test method 
development and validation. The 
following Federal regulatory and 
research agencies and organizations are 
participating in this effort: 
Consumer Product Safety Commission 
Department of Defense 
Department of Energy - ; 
Department of Health and Human 
Services 
Agency for Toxic Substances and 
Disease Regi: 
Food and Drug Administration 
National Institute for Occupational 
Safety and Health/CDC 

National Institutes of Health 

National Cancer Institute 

National Institute of Environmental 

Health Sciences 

National Library of Medicine 
Department of the Interior 
Department of Labor 

Occupational Safety and Health 

Administration 
Department of Transportation 
Research and Special Programs 
Administration 
Environmental Protection Agency. 

The Corrositex® assay was proposed 
to ICCVAM for consideration as a test to 
identify the potential of chemicals to 
cause skin corrosion. An ICCVAM 
Corrosivity Working Group composed of 
Federal employees determined that 
there was sufficient information 
available to merit an independent 
scientific peer review of the Corrositex® 
assay test method. Peer review has been 
determined to be an essential 
prerequisite for consideration of a 
method for regulatory acceptance. The 
peer review panel will be charged with 
developing a scientific consensus on the 
usefulness of the test method to generate 
information for human hazard 
identification purposes. Following 
evaluation at this peer review meeting, 
the proposed test method and results of 
the peer review will be forwarded by 
ICCVAM to Federal agencies for 
consideration. Federal agencies will 
determine the regulatory acceptability of 
a method according to their mandates. 


Agenda 


There will be a brief orientation on 
ICCVAM and the ICCVAM review 
process, followed by peer review of the 
proposed Corrositex® test method and 
supporting information. The peer 


review panel will discuss the usefulness 
of the Corrositex® assay as an 
alternative to test methods currently 
accepted by government regulatory 
authorities for the assessment of skin 
corrosivity potential of chemicals and 
products. Copies of the Corrositex® Test 
Method Protocol and supporting 
documentation may be obtained from 
NICEATM, MD EC-17, P.O. Box 12233, 
Research Triangle Park, NC, 27709 
(919-541-3398), FAX (919-541-0947), 
e-mail: ICCVAM@niehs.nih.gov. The 
Corrositex® test method documents and 
copies of written public comments can 
also be viewed at the Consumer 
Products Safety Commission, Reading 
Room, 4330 East West Highway, 
Bethesda, MD 20814 on Monday 
through Friday from 8 am. to 5 pm. 


Public Comment 


NICEATM invites the submission of 
written comments on the proposed 
Corrositex® test method, and other 
available information regarding the 
usefulness of the Corrositex® assay, 
including information about completed, 
ongoing, or planned studies. Written 
comments and additional information 
should be sent by mail, fax, or e-mail to 
NICEATM at the address listed above by 
December 10, 1998. Written comments 
will be made available to the peer 
review panel members, ICCVAM agency 
representatives and experts, and will be 
made available for attendees at the 
meeting. Members of the public who 
wish to present oral statements at the 
meeting should also contact NICEATM 
as soon as possible, but no later than 
January 10, 1999. Speakers will be 
assigned on a first-come, first-serve 
basis and will be limited to a maximum 
of five minutes in presentation length. 
Written comments accompanying the 
oral statement should be submitted in 
advance so that copies can be made and 
distributed to the peer panel members. 


NICEATM will furnish an agenda and 
a roster of peer review panel members 
just prior to the meeting. Summary 
minutes and a final report of the 
Corrositex® assay peer review meeting 
will be available subsequent to the 
meeting upon request to the Center. 
Persons needing special assistance, such 
as sign language interpretation or other 
special accommodations should contact 
NICEATM as described above. 


Dated: October 20, 1998. 
Kenneth Olden, 
Director, National Toxicology Program. 
[FR Doc. 98-28713 Filed 10-26-98; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-4328-FA-04] 


Announcement of Funding Awards for 


‘Fiscal Year 1998 Hispanic Serving 


Institutions Work Study Program 


AGENCY: Office of the Assistant 
Secretary for Policy Development and 
Research, HUD. 


ACTION: Announcement of funding 
awards. 


SUMMARY: In accordance with section 
102 (a)(4)(C) of the Department of 
Housing and Urban Development 
Reform Act of 1989, this document 
notifies the public of funding awards for 
Fiscal Year 1998 Hispanic-Serving 
Institutions Work Study Program (HSI- 
WSP). The purpose of this document is 
to announce the names and addresses of 
the award winners and the amount of 
the awards to community colleges to be 
used to attract economically 
disadvantaged and minority students to 
pre-professional careers in community 
and economic development, community 
planning and community management, 
and to provide a cadre of well-qualified 
professionals to work in local 
community building programs. 

FOR FURTHER INFORMATION CONTACT: Jane 
Karadbil, Office of University 
Partnerships, Department of Housing 
and Urban Development, Room 8110, 
451 Seventh Street, SW, Washington, 
DC 20410, telephone (202) 708-1537, 
extension 5918. To provide service for 
persons who are hearing-or speech- 
impaired, this number may be reached 
via TTY by dialing the Federal 
Information Relay Service on (800) 877— 
8339, or 202-708-1455. (Telephone 
numbers, other than the “800” TTY 
number, are not toll free.) 
SUPPLEMENTARY INFORMATION: The HSI— 
WSP is administered by the Office of 
University Partnerships under the 
Assistant Secretary for Policy 
Development and Research. The Office 
of University Partnerships administers 
HUD’s ongoing grant programs to 
institutions of higher education and 
creates initiatives through which 
colleges and universities can bring their 
traditional missions of teaching, 
research, service, and outreach to bear 
on the pressing local problems in their 
communities. 

The HSI-WSP was created through an 
earmark of funds appropriated for the 
Community Development Work Study 
Program. Eligible applicants are private 
non-profit Hispanic-serving community 
colleges having qualifying academic 
degrees. Each participating institution of 
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higher education can be funded for a 
minimum of three and a maximum of 
ten students. The HSI-WSP provides 
each participating student up to $12,200 
per year for a work stipend (for 
internship-type work in community 
building) and tuition and additional 
support (for books and other expenses 
related to the academic program). 
Additionally, the HSI-WSP provides the 
participating institution of higher 
education with an administrative 
allowance of $1,000 per student per 
year. On April 2, 1998 (63 FR 16340), 
HUD published a Notice of Funding 
Availability (NOFA) of $3 million in FY 
1998 funds for the Hispanic-Serving 
Institutions Work Study Program. The 
Department reviewed, evaluated and 
scored the applications received based 
on the criteria in the NOFA. As a result, 
HUD has funded the applications 
announced below, and in accordance 
with section 102(a)(4)(C) of the 
Department of Housing and Urban 
Development Reform Act of 1989 (103 
Stat. 1987, 42 U.S.C. 3545), the 
Department is publishing details 
concerning the recipients of funding 
awards, as follows 


List of Awardees for FY 1998 Grant 
Assistance; Hispanic 

Institutions Work Study Program 
Funding; Competition, by Name, 
Address, Phone Number, Grant 
Amount, and Number of Students 
Funded 


New York/New Jersey 


1. Fiorello H. LaGuardia Community 
College, Dr. Harry N. Heineman, 
Fiorello H. LaGuardia Community 
College, 31-10 Thomson Avenue, Long 
Island, NY 11101, (718) 482-5203. 
Grant: $150,780 to fund nine students. 


2. Passaic County Community 
College, Professor Angelo Tritini, 
Passaic County Community College, 
Department of Humanities, One College 
Boulevard, Paterson, NJ 07505, (973) 
684-5532. Grant: $158,400 to fund six 
students. 


Southeast/Caribbean 


3. Colegio Tecnologico del Municipio 
de San Juan, Ms. Maria Quinones, 
Colegio Tecnologico del Municipio de 
San Juan, 180 Jose Oliver Street, Urb. 
Tres Monjitas, San Juan, PR 00918, 
(7870 250-7111. Grant: $211,392 to 
fund nine students. 


4. Colegio Universitario Del Este, 
Professor Casilda Umpierre, Colegio 
Universitario Del Este, P.O. Box 2010, 
Carolina, PR 00984, (787) 257-7373, ext. 
2506). Grant: $214,920 to fund nine 
students. 


Midwest 


5. St. Augustine College, Mr. Rafael 
Betancourt, St. Augustine College, 1333 
W. Argyle, Chicago, IL 60640, (773) 
878-8756. Grant: $237,600 to fund nine 
students. 


Southwest 


6. San Antonio College, Ms. Sylvia 
DeLeon, San Antonio College, Public 
Administration Program, 1300 San 
Pedro Avenue, San Antonio, TX 78212, 
(210) 733-2888. Grant: $237,600 to fund 
nine students. 


7. Noithern New Mexico Community 
College, Dr. Felicia Casados, Northern 
New Mexico Community College, 
Planning and Special Projects, 921 
Paseo de Onate, Espanola, NM 87532, 
(505) 747-2142. Grant: $237,600 to fund 
nine students. 


8. Southwest Texas Junior College, Dr. 


Gloria Rivera, Southwest Texas Junior 
College, Instructional Services, 2401 
Garner Field Road, Uvalde, TX 78801, 
(830) 591-7286. Grant: $197,604 to fund 
nine students. 


Rocky Mountains 


9. Community College of Denver, Ms. 
Karen Thies-McWilliam, Community 
College of Denver, Health and Human 
Services, P.O. Box 173363, campus Box 
950, Denver, CO 80217, (303) 556-4583. 
Grant: $255,180 to fund nine students. 


Pacific/Hawaii 


10. Los Angeles Trade-Technical 
College, Dr. Denise G. Fairchild, Los 
Angeles Trade-Technical College, 400 
West Washington Blvd., Los Angeles, 
CA 90015, (213) 744—9065. Grant: 
$237,600 to fund nine students. 


11. Los Angeles Harbor College, Ms. 
Clare Adams, Los Angeles Harbor 
College, 1111 Figueroa Place, 
Wilmington, CA 90744, (310) 522-8318. 
Grant: $237,600 to fund nine students. 

12. Santa Ana College, Ms. Becky 
Haglund, Santa Ana College, Nursing 
Department, 1530 W. 17th Street, Santa 
Ana, CA 92706, (714) 564-6828. Grant: 
$237,600 to fund nine students. 

13. East Los Angeles College, Mr 
David Fisher, East Los Angeles College, 
Academic Affairs, 1301 Avenida Cesar 
Chavez, Monterery Park, CA 91754, 
(213) 264-8723. Grant: $234,450 to fund 
nine students. 

Dated: October 19, 1998. 

Lawrence L. Thompson, 

General! Deputy Assistant Secretary for Policy 
Development and Research. 

[FR Doc. 98-28650 Filed 10-26-98; 8:45 am] 
BILLING CODE 4210-62-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-4340-FA-04] 


HOPE VI Revitalization Funding 
Awards for Fiscal Year 1998 


AGENCY: Office of the Assistant 
Secretary for Public and Indian 
Housing. 

ACTION: Announcement of funding 
awards. 


SUMMARY: In accordance with section 
102(a)(4)(C) of the Department of 
Housing and Urban Development 
Reform Act of 1989, this announcement 
notifies the public of funding award 
decisions made by the Department in a 
competition for funding Public Housing 
Agencies. The announcement contains 
the names and addresses of the agencies 
receiving grants and the amount ofthe _ 
grants. 
FURTHER INFORMATION CONTACT: 
Robert Prescott, Acting Director, Office 
of Urban Revitalization, Room 4138, 
Office of Public Housing Investments, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW, 
Washington, DC 20410, telephone (202) 
4011-8812. Hearing- or speech-im 
individuals may access this number by 
calling the Federal Information Relay 
Service on 1-800-877-8339 or 
(202)708—9300. (With the exception of 
the “800” number, these are not toll free 
numbers.) 
SUPPLEMENTARY INFORMATION: The HOPE 
VI Program was created in October 1992 
as an appropriation for grants under the 
name “Urban Revitalization 

mgress did 


Demonstration Program.” Co 

not pass an authorization bill for the 
program, and, therefore, HUD has not 
issued program regulations. HOPE VI 
has been funded by appropriation in FY 
1993-1998. Grants are governed by each 
Fiscal Year’s Notice of Fundi 
Availability (NOFA), as published in the 
Federal Register, and the Grant 
Agreement executed between each 
recipient and HUD. The purpose of the 
program is to revitalize severely 
distressed or obsolete public housing 
developments through demolition, 
rehabilitation, and new construction of 
safe and affordable homes that blend 
into the surrounding neighborhood. 

The 1998 awards announced in this 
Notice were selected for funding in a 
competition announced in a Federal 
Register NOFA published on March 31, 
1998 (63 FR 15490). Applications were 
scored and selected for funding on the 
basis of selection criteria contained in 
that NOFA. HUD awarded a total of 
$507 million in HOPE VI funds to 22 
public housing authorities. 


_ 
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The FY 1998 HOPE VI Revitalization 
NOFA also announced the availability 
of $26 million, as specifically 
appropriated by Congress, to fund 
projects proposing demolition of 
severely distressed elderly public 
housing projects and the replacement, 
where appropriate, and revitalization of 
the elderly public housing as new 
communities for the elderly designed to 
meet the special needs and physical 
requirements of the elderly. None of the 
applications received for these grants 
met eligibility thresholds, and therefore 
these funds were not awarded. 

In accordance with section 
102(a)(4)(C) of the Department of 
Housing and Urban Development 
Reform Act of 1989 (103 Stat. 1987, 42 
U.S.C. 3545), the Department is 
publishing the names and addresses of 
HUD-approved agencies awarded 
funding under the FY 1998 HOPE VI 
Revitalization NOFA, and the amount of 
funds awarded to each public housing 
agency. This information is provided in 
Appendix A to this document. 

Dated: October 20, 1998. 

Deborah Vincent, 
General Deputy Assistant Secretary for Public 
and Indian Housing. 


Appendix A—HOPE VI Revitalization 
Grantees for Fiscal Year 1998 


Albany Housing Authority, 4 Lincoln Square, 
Albany, NY 12202-1698 

Amount Awarded: $28,852,200 

Development: Edwin Corning Homes 

Alexandria Redevelopment and Housing 
Authority, 600 North Fairfax Street, 
Alexandria, VA 22314 

Amount Awarded: $6,716,250 

Development: Samuel Madden Homes 

Housing Authority of the City of Atlanta, 739 
West Peachtree Street NE, Atlanta, GA 
30365 

Amount Awarded: $34,669,400 

Development: Carver Homes 

Housing Authority of Baltimore City, 417 East 
Fayette Street, Baltimore, MD 21207 

Amount Awarded: $21,500,000 

Development: Flag House Courts 

Housing Authority of the City of Charlotte, 
1301 South Boulevard, Charlotte, NC 
28203 

Amount Awarded: $34,724,570 

Development: Fairview Homes 

Chester Housing Authority, P.O. Box 380, 
Chester, PA 19016-0380 

Amount Awarded: $9,751,178 

Development: McCaffery Village 

Chicago Housing Authority, 626 West 
Jackson Boulevard, Chicago, IL 60661- 
5601 

Amount Awarded: $35,000,000 

Development: ABLA—Abbott, Addams, 
Brooks Extension 

Cincinnati Metropolitan Housing Authority, 
16 West Central Parkway Cincinnati, OH 
45210 

Amount Awarded: $31,093,590 

Development: Lincoln Court 


Housing Authority of Dallas, 3939 North 
Hampton Road Dallas, TX 75212 

Amount Awarded: $34,907,186 

Development: Roseland Homes 

Housing Authority of the City and County of 
Denver, 1100 West Colfax Avenue, Denver, 
CO 80204 

Amount Awarded: $25,753,220 

Development: Curtis Park 

Greensboro Housing Authority, P.O. Box 
21287, Greensboro, NC 27420 

Amount Awarded: $22,987,722 

Development: Morningside Homes 

Lexington—Fayette Urban County Housing 
Authority, 300 West New Circle Road, 
Lexington, KY 40505 

Amount Awarded: $19,331,116 

Development: Charlotte Court 

Housing Authority of the City of Los Angeles, 
2600 Wilshire Boulevard, Los Angeles, CA 
90057 

Amount Awarded: $23,045,297 

Development: Aliso Village 

Housing Authority of the City of Milwaukee, 
P.O. Box 324, Milwaukee, WI 53201 

Amount Awarded: $34,230,500 

Development: Parklawn 

New Brunswick Housing and Urban 
Development Authority, 71 Neilsen Street, 
New Brunswick, NJ 08901 

Amount Awarded: $7,491,656 

Development: New Brunswick Homes 

New York City Housing Authority, 250 
Broadway, New York, NY 10007 

Amount Awarded: $21,405,213 

Development: Prospect Plaza 

Housing Authority of the City of Oakland, 
1619 Harrison Street, Oakland, CA 94612 

Amount Awarded: $12,705,010 

Development: Chestnut Court and 1114—14th 
Street 

Philadelphia Housing Authority, 2012 
Chestnut Street, Philadelphia, PA 19103 

Amount Awarded: $25,229,950 

Development: Martin Luther King Plaza 

City of Roanoke Redevelopment and Housing 
Authority, 2624 Salem Turnpike, NW, 
Roanoke, VA 24017 

Amount Awarded: $15,124,712 

Development: Lincoln Terrace 

Seattle Housing Authority, 120 Sixth Avenue 
North, Seattle, WA 98109-5003 

Amount Awarded: $17,020,880 

Development: Roxbury House & Roxbury 
Village 

Housing Authority of the City of Tulsa, P.O. 
Box 6369, Tulsa, OK 74148-0369 

Amount Awarded: $28,640,000 

Development: Osage Hills 

Wilmington Housing Authority, 400 North 
Walnut Street, Wilmington, DE 19801 

Amount Awarded: $16,820,350 

Development: Eastlake Neighborhood 

[FR Doc. 98-28651 Filed 10-26-98; 8:45 am] 


BILLING CODE 4210-33-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-4295-N-02] 


Notice of Operating Cost Adjustment 
Factors for Low-income Housing 
Preservation and Resident 
Homeownership Projects Assisted 
with Section 8 Housing Assistance 
Payments 


- AGENCY: Office of the Secretary, HUD. 


ACTION: Retraction and reissuance of 
February 25, 1998 Notice. 


SUMMARY: The Low-Income Housing 
Preservation and Resident 
Homeownership Act of 1990 
(“LIHPRHA”) requires that future rent 
adjustments for LIHPRHA projects be 
made by applying an annual factor to be 
determined by the Secretary to the 
portion of rent attributable to operating 
expenses for the project and, where the 
owner is a priority purchaser, to the 
portion of rent attributable to project 
oversight costs. This notice supersedes 
and corrects HUD’s February 25, 1998 
Federal Register notice announcing the 
Operating Cost Adjustment Factors 
(‘“OCAF{(s)’’) to be used for rent 
increases under LIHPRHA, which 
inadvertently set forth erroneous 
OCAFs. 

In those cases where the application 
of an erroneous OCAF resulted in the 
use of a budget-based rent adjustment, 
the budget-based calculation will 
remain in effect for the remainder of the 
annual period. If an owner accepted the 
erroneous OCAF published in the 
February 25, 1998 notice without taking 
the budget-based rent adjustment 
option, then, at such owner’s request, 
the Department will retroactively apply 
the revised OCAFs contained in this 
notice to the appropriate gross rent 
potential. The corrected OCAFs set forth 
in this notice apply in all other cases. 
The most recent published OCAF will 
be applied on the anniversary date of 
the housing assistance payments 
contract. 

For the convenience of readers, this 
notice reprints the text of the February 
25, 1998 notice, which included an 
explanation of the methodology 
employed to develop the OCAFs. 


EFFECTIVE DATE: July 1, 1998. 
FOR FURTHER INFORMATION CONTACT: 


. Ulyses Brinkley, Office of Multifamily 


Housing Management, Department of 
Housing and Urban Development, 451 
Seventh Street, SW, Washington, DC 
20410; telephone (202) 708-0558; (This 
is not a toll-free number). Hearing or 
speech-impaired individuals may access 
this number via TTY by calling the toll- 
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free Federal Information Relay Service 
at 1-800-877-8339. 
SUPPLEMENTARY INFORMATION: 


I. OCAFS 


The Low-Income Housing 
Preservation and Resident 
Homeownership Act of 1990 
(“LIHPRHA”) (see, in particular, section 
222(a)(2)(G)(i) of LIHPRHA, 12 USC 
4112(a)(2)(G) and the regulations at 24 
CFR 248.145(a)(9)) requires that future 
rent adjustments for LIHPRHA projects 
be made by applying an annual factor to 
be determined by the Secretary to the 
portion of project rent attributable to 
operating expenses for the project and, 
where the owner is a priority purchaser, 
to the portion of project rent attributable 
to project oversight costs. The Secretary 
has determined to use the OCAF as the 
annual factor. 


II. Budget-Based Method of Calculating 
Contract Rent Increases 


If an owner believes that the contract 
rents approved by the Secretary 
pursuant to the OCAF are not adequate, 
an owner may request that its contract 
rent increase be calculated using the 
- budget-based method. Owners shall: (1) 
submit documentation to HUD pursuant 
to the procedures in Chapter 7 of HUD 
Handbook 4350.1, Insured Project 
Servicing Handbook, and (2) 
demonstrate that an increase in contract 
rents above that provided by the OCAF 
is necessary to reflect extraordinary 
necessary expenses of owning and 
maintaining the Housing. If the 
Secretary determines that the project 
rents pursuant to the OCAF are 
insufficient to cover project operating 
expenses, the Secretary may increase 
contract rents in excess of the amount 
determined pursuant to the OCAF to 
reflect extraordinary necessary expenses 
of owning and maintaining the project. 
Any contract rent increase resulting 
from using the budget-based method 
shall be effective for the year approved. 


III. Method for Calculating OCAF 


In seeking to find the best operating 
cost adjustment factors for this purpose, 
the Department analyzed several 
sources of data. HUD’s own data on 
rental project operating costs formed the 
largest and most reliable set of time- 
series data on actual project expenses. 
Bureau of Labor Statistics (BLS) data on 
wages and prices were found to offer the 
most reliable surrogate data sources. 

After exploring alternative 
approaches, two methods of developing 
OCAFs were considered for detailed 
review. One was to use administrative 
and operating expense data for 
unsubsidized FHA-insured projects as 


the basis for developing factors. The 
other was to use BLS data on wages and 
prices as a surrogate indicator of 
operating cost changes. 

An analysis of the HUD FHA data 
from the form HUD-92410 showed that 
utility, tax, and insurance expenses had 
such a high degree of variability that 
measurements of area- or regional-level 
average or median expense changes had 
little relevance to most projects, and 
that these data could not be used to 
provide meaningful measures of change. 
Analysis efforts were therefore 
concentrated on the “Administrative” 
and “Operating and Maintenance” 
expense items reported on the form 
HUD-92410. It was found that a large 
percentage of FHA-insured, unassisted 
projects had unusual changes in year-to- 
year administrative and operating costs, 
possibly due to expensing of major 
repairs using reserve funds that are 
transferred into the operating expense 
account. This is of concern, since using 
operating expense change factors that 
partly reflect unspecified inclusions of 
reserve expenditures means that the 
data do not provide a good indicator of 
normal, on-going operating expenses or 
of changes in those expenses. This also 
appears to explain why change factors 
developed using FHA-insured 
administrative and operating expense 
data do not have a significant central 
grouping tendency, but instead are 
spread relatively evenly over a wide 
range of values. Use of an average or 
median value has less meaning in such 
situations than it normally does, since 
only a few projects have values near the 
average. 

Starting in 1993, HUD began to collect 
more detailed budget information for all 
FHA-insured projects, including 
information on funds transferred from 
project reserves to cover work reported 
as operating and maintenance expenses. 
In future years, this information may 
make it feasible to develop reliable 
OCAFs based on costs incurred by 
unassisted, FHA-insured projects. The 
Department intends to re-examine the 
feasibility of this approach as more data 
become available, but believes that 
actual operating expense data are not a 
reliable basis for developing OCAFs at 
this time and does not intend to use 
these data to calculate OCAFs. 

The second option studied takes 
advantage of the fact that nearly all 
administrative and operating expenses 
are either labor-related or are tied to the 
cost of non-food producer goods. Labor- 
related costs should normally tend to 
move with regional changes in wages, 
while the cost of most producer goods 
should change in a similar manner 
throughout the country. The cost of 


changes in goods used in administrative 
and maintenance work can be measured 
by the BLS Producer Price Index. Wage 
and employment data are collected on a 
comprehensive and highly reliable basis 
by the Bureau of Labor Statistics (BLS). 
HUD uses BLS wage data in calculating 
median family income levels, and it 
uses BLS government wage data as the 
main. determinant of the annual 
increases for Public Housing Allowed 

nse Levels. 

search on Public Housing program 
administrative and operating expenses 
has shown that approximately 60 
percent of such expenses are labor- 
related and 40 percent are tied to 
purchased goods. Since 1983 HUD has 
usecl this 60-percent-wage/40-percent- 
price-index ratio to update Public 
Housing Allowed Operating Expenses. 
The approach has been the subject of 
research and has been found to work 
well. It was used to develop OCAF 
factors that measure changes in 
“Administrative” and “Operating and 
Maintenance” expenses, as follows: 


_ OCAF=(60%*BLS private sector wage 


change+40% *BLS non-food PPI 
change)*(avg. operating and 
maintenance costs/avg. non-debt 
service costs) 

The FY 1998 OCAF figures, shown on 
the accompanying appendix, were 
produced for the metropolitan and 
norimetropolitan area parts of each of 
the ten HUD Regions using the BLS data 
from the final annual ES—202 series data 
on employment and wages. This is the 
same level of geography used for 
Section 8 Annual Adjustment Factors 
(AAFs), and has the advantage of 
capturing regional economic trends 
while avoiding the sometimes erratic 
changes that would result from use of 
more localized data. Future OCAF 
factors will be published on an annual 
basis. 


IV. Findings and Certifications 


Environmental Impact 


In accordance with 24 CFR 50.19(c)(6) 
of the HUD regulations, the policies and 
procedures contained in this notice set 
forth rate determinations and related 
external administrative requirements 
and procedures which do not constitute 
a development decision that affects the 
physical condition of specific project 
areas or building sites, and therefore are 
categorically excluded from the 
requirements of the National 
Environmental Policy Act. 


Executive Order 12612, Federalism 


The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism, has 
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determined that the policies contained 
in this notice will not have substantial 
direct effects on States or their political 
subdivisions, or the relationship 
between the Federal government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. As a 


result, the notice is not subject to review 
under the Order. This notice pertains to 
Operating Cost Adjustment Factors 
(“OCAF(s)’’), to be used for rent 
increases under LIHPRHA, and does not 
substantially alter the established roles 
of the Department, the States, and local 
governments. 


(The Catalog of Federal Domestic 
Assistance Number for this program is 
14.187.) 


Dated: September 25, 1998. 
Andrew Cuomo, 
Secretary. 


APPENDIX—LOW INCOME HOUSING PRESERVATION AND RESIDENT HOMEOWNERSHIP ACT OF 1990 


[FY 1998 Operating Cost Adjustment Factors] 


HUD region 


Area 


NEW ENGLAND 


MID-ATLANTIC 


NEW YORK-NEW JERSEY 


SOUTHEAST 


MIDWEST 


SOUTHWEST 


GREAT PLAINS 


PACIFIC/HAWAII 


ROCKY MOUNTAINS 


— 


NORTHWEST/ALASKA 


U.S. TOTAL 


© 


[FR Doc. 98-28648 Filed 10-26-98; 8:45 am] 
BILLING CODE 4210-27-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-4407-N-01] 
Performance Review Board 


AGENCY: Office of the Secretary, HUD. 
ACTION: Notice of appointments. 


SUMMARY: The Secretary has appointed 
new members to the Departmental 
Performance Review Board as follows: 

Saul N. Ramirez, Jr., as Chairperson 
and Joseph F. Smith as Vice 
Chairperson; Marcella E. Belt, Warren 
DeBlasio-Wilhelm, Susan M. Forward, 
Jacqueline L. Johnson, Jill D. Khadduri, 
Frank M. Malone, Mercedes M. 
Marquez, and John M. Simmons as 
members; and Gloria R. Parker as an 
alternate member. 


The address is: Department of 
Housing and Urban Development, 
Washington, D.C. 20410. 


FOR FURTHER INFORMATION CONTACT: 
Persons desiring any further information 
about the Performance Review Board 
and its members may contact Earnestine 
Pruitt, Director, Executive Personnel 
Management Division, Department of 
Housing and Urban Development, 
Washington, D.C. 20410, telephone 
(202) 708-1381. (This is not a toll-free 
number.) 


Dated: October 16, 1998. 
Saul N. Ramirez, Jr., 
Acting Deputy Secretary, Department of 
Housing and Urban Development. 
{FR Doc. 98—28647 Filed 10-26-98; 8:45 am] 
BILLING CODE 4210-32-M 


DEPARTMENT OF THE INTERIOR 


U.S. Geological Survey 


National Satellite Land Remote 
Sensing Data Archive Advisory 
Committee; Committee Meeting 


AGENCY: U.S. Geology Survey. 
ACTION: Notice of meeting. 


SUMMARY: Pursuant to Public Law 92— 
463, the National Satellite Land Remote 
Sensing Data Archive (NSLRSDA) 
Advisory Committee will meet at the 
U.S. Geological Survey (USGS) Earth 
Resources Observation Systems (EROS) 
Data Center (EDC) near Sioux Falls, 
South Dakota. The Committee, 
comprised of 15 members from 
academia, industry, government, 
information science, natural science, 
and social science, and policy/law, will 
provide the USGS, EDC management 
with advice and consultation on 
defining and accomplishing the 
NSLRSDA’s archiving and access goals 
to carry out the requirements of the 
Land Remote Sensing Policy Act; on 
priorities of the NSLRSDA’s tasks; and, 
on issues of archiving, data 
management, science, policy, and 
public-private partnerships. 


Topics to be reviewed and discussed 
by the Committee include determining 
the content of and upgrading the basic 
data set as identified by the Congress; 
metadata content and accessibility, 
product characteristics, availability, and 
delivery; and, archiving, data access, 
and distribution policies. 

DATES: October 28-30, 1998, 
commencing at 8:30 a.m. October 28 


‘and adjourning at 12 noon on October 
30. 


FOR FURTHER INFORMATION CONTACT: 


Mr. Thomas M. Holm, Assistant to the 
Center Chief, National Land Satellite 
Archive, U.S. Geological Survey, EROS 
Data Center, Sioux Falls, South Dakota, 
57198 at (605) 594-6960 or email at 
holm@edcmail.cr.usgs.gov 


SUPPLEMENTARY INFORMATION: Meetings 
of the National Satellite Land Remote 
Sensing Data Archive Advisory 
Committee are open to the public. The 
required lead time for notification of 
this meeting could not be met due to an 
unforseen need to move the meeting to 
an alternate and earlier date. Inadequate 
motel and commercial airline 
connections to Sioux Falls, South 
Dakota forced the rescheduling of the 
Committee Meeting to the only available 
date given the conflicts with Sioux Falls 
accommodations. 


Dated: October 21, 1998. 
Richard E. Witmer, 
Chief, National Mapping Division. 
[FR Doc. 98-28630 Filed 10-26-98; 8:45 am] 
BILLING CODE 4310-Y7-M 
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DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


[ID-990-1020-01]} 
Resource Advisory Council Meeting 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Meeting locations and times. 


SUMMARY: In accordance with the 
Federal Land Policy and Management 
Act and the Federal Advisory 
Committee Act of 1972 (FACA), 5 
U.S.C., the Department of the Interior, 
Bureau of Land Management (BLM) 
council meetings of the Upper Snake 
River Districts Resource Advisory 
Council will be held as indicated below. 
The agenda will include discussions of 
the implementation of rangeland 
standards and guides and BLM 
monitoring of noxious weeds. All 
meetings are open to the public. The 
public may present written comments to 
the council. Each formal council 
meeting will have a time allocated for 
hearing public comments. The public 
comment period for the council 
meetings is listed below. Depending on 
the number of persons wishing to 
comment, and the time available, the 
time for individual oral comments may 
be limited. Individuals who plan to 
attend and need further information 
about the meetings, or need special 
assistance, such as sign language 
interpretation or other reasonable 
accommodations, should contact David 
Howell at the Upper Snake River 
Districts Office, 1405 Hollipark Drive, 
Idaho Falls, ID 83401, (208) 524-7559. 


DATES AND TIMES: The first meeting will 
be held November 20, 1998 at BLM’s 
Shoshone Resource Area Office, 400 
West F Street, in Shoshone, Idaho. The 
meeting will start at 8:30 a.m. with 
public comments scheduled from 8:40— 
9:10 a.m. 

The second meeting will be held on 
January 7, 1999 at Eastern Idaho 
Technical College, 1600 South 25th East 
in Idaho Falls, Idaho. The meeting will 
start at 8:30 a.m. with public comments 
scheduled from 8:40-9:10 a.m. 


SUPPLEMENTARY INFORMATION: The 
purpose of the council is to advise the 
Secretary of the Interior, through the 
BLM, on a variety of planning and 
management issues associated with the 
management of the public lands. 


FOR FURTHER INFORMATION CONTACT: 
David Howell, Upper Snake River 
Districts Office, 1405 Hollipark Drive, 
Idaho Falls, ID 83401, (208) 524-7559. 


Dated: October 15, 1998. 
Tom Dyer, 
Area Manager. 
[FR Doc. 98-28735 Filed 10-26-98; 8:45 am] 
BILLING CODE 4310-GG-P 


DEPARTMENT OF THE INTERIOR 
Minerals Management Service 
Agency Information Collection 
Activities: Approved Collection 


AGENCY: Minerals Management Service 
(MMS), Interior. 

ACTION: Notice of approval of 
information collection (1010-0106). 


SUMMARY: As part of our continuing 
effort to reduce paperwork and 
respondent burden, this notice informs 
the public and other Federal agencies 
that the Office of Management and 
Budget (OMB) has approved the 
collection of information in the Oil Spill 
Financial Responsibility for Offshore 
Facilities final regulations. The 
Paperwork Reduction Act of 1995 (PRA) 
provides that an agency may not 
conduct or sponsor, and a person is not 
required to respond to, a collection of 
information unless it displays a 
currently valid OMB control number. 
FOR FURTHER INFORMATION CONTACT: 
Alexis London, Rules Processing Team, 
telephone (703) 787-1600. You may also 
contact Alexis London to obtain a copy 
of this collection of information. 
SUPPLEMENTARY INFORMATION: 

OMB Control Number: 1010-0106. 

Title: 30 CFR Part 253, Oil Spill 
Financial Responsibility for Offshore 
Facilities. 

Abstract: On August 11, 1998, we 
published a final rule on this collection 
(RIN 1010—AC33, 63 FR 42699) with an 
effective date of October 13, 1998. The 
preamble to the final rule stated that the 
information collection aspects of this 
rule would not take effect until 
approved by OMB and the preamble 
established the required 60-day 
comment period. On October 7, 1998, 
OMB approved the collection of 
information requirements and MMS 
forms required in 30 CFR part 253 with 
an expiration date of October 31, 2001. 
The cover sheet to the approved forms 
contains the required Paperwork 
Reduction Act of 1995 Statement. The 
forms covered under this approval 
include: 

Form MMS-—1016, Designated Applicant 

Information 
Form MMS-~1017, Designation of 

Applicant 
Form MMS-1018, Self-insurance or 

Indemnity Information 


Form MMS-1019, Insurance Certificate 
Form MMS-1020, Surety Bond 
Forra MMS-—1021, Covered Offshore 
Facilities 
Forrn MMS—1022, Covered Offshore 
Facility Changes 
These forms are located on our 
website at www.gomr.mms.gov/ 
homepg/|sesale/osfr.html in PDF format. 
You may also obtain copies by 
contacting Pat Clancy in the Gulf of 
Mexico OCS Region, Adjudication Unit, 
at (504) 736-2600. 
MMS Information Collection 
Clearance Officer: Jo Ann Lauterbach 
(202) 208-7744. 


Dated: October 16, 1998. 
E.P. Danenberger, 
Chief, Engineering and Operations Division. 
[FR Doc. 98—28730 Filed 10-26-98; 8:45 am] 
BILLING CODE 4310-MR-P 


DEPARTMENT OF THE INTERIOR 
National Park Service 


National Register of Historic Places; 
Notification of Pending Nominations 


Nominations for the following 
properties being considered for listing 
in the National Register were received 
by the National Park Service before 
October 17, 1998. Pursuant to § 60.13 of 
36 CFR Part 60 written comments 
concerning the significance of these 
properties under the National Register 
criteria for evaluation may be forwarded 
to the National Register, National Park 
Service, 1849 C St. NW, NC400, 
Washington, DC 20240. Written 
comments should be submitted by 
November 12, 1998. 

Patrick Andrus, 
Acting Keeper of the National Register. 


ARKANSAS 


Carroll County 

Lake Leatherwood Park Historic District 
(Facilities Constructed by the Civilian 
Conservation Corps in Arkansas MPS}, Bet. 
US 62 and AR 23 at Leatherwood L., 
Eureka Springs, 98001346 


CALIFORNIA 

Marin County 

Hamilton Army Air Field Discontinuous 
Historic District, Mostly the SW part of 


Hamilton Army Air Field, Novato, 
98001347 


FLORIDA 
Putnam County 


Central Academy, 1207 Washington St., 
Palatka, 98001348 


Suwannee County 
Suwannee County Courthouse, 200 S. Ohio 
Ave., Live Oak, 98001349 
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IDAHO 


Lemhi County 


Lemhi Boarding School Girls Dormitory, 
Hayden Creek Rd.., 1/8 mi. SE of jct. with 
US 93, Lemhi vicinity, 98001350 

ILLINOIS 

Cook County 

Hangar 1, Naval Air Station—Glenview, 1901 
Fourth St., Glenview, 98001357 

Loop Retail Historic District, Roughly 
bounded by Lake St., Wabash Ave., 


Congress Parkway, and State St., Chicago, 
98001351 


Kendall County 


Kendall County Courthouse, 109 W. Ridge 
St., Yorkville, 98001354 


La Salle County 


Fisher—Nash—Griggs House, 1333 Ottawa 
Ave., Ottawa, 98001353 


Marion County 


Illinois Central Railroad Water Tower and 
Pump House, SW of jct. of I.C.& C. and E.L. 
R.Rs., Kinmundy, 98001355 


Saline County 


Harrisburg City Hall, 110 E. Locust, 
Harrisburg, 98001356 


Tazewell County 

Ayer Public Library (Illinois Carnegie 
Libraries MPS), 200 Locust St., Delavan, 
98001352 

KANSAS 

Atchison County 


St. Patrick’s Catholic Church, 234th Rd.. 2 
mi. W of US 73, Atchison vicinity, 
98001358 


Sedgwick County 
Sedgwick County Memorial Hall and 


Soldiers and Sailors Monument, 510 N. 
Main, Wichita, 98001359 


LOUISIANA 


Jefferson Davis Parish, Strand Theater, 432 N. 
Main St., Jennings, 98001360 
MASSACHUSETTS 


Suffolk County 


Cathedral of St. George Historic District, 517— 
523-525 E. Broadway, Boston, 98001361 


MISSOURI 


Andrew County 

Walnut Park Farm Historic District, Jct. of 
MO 59 and MO 71, St. Joseph vicinity, 
98001362 


MONTANA 
Flathead County 


Walsh, Thomas J., Lodge (Glacier National 
Park MRA), Upper Lake McDonald, Apgar 
vicinity, 98001364 

Walsh, Thomas J., Lodge (Glacier National 
Park MRA), Upper Lake McDonald, Apgar 
vicinity, 98001365 


Sanders County 

Symes Hotel, 209 N. Wall St., Hot Springs, 
98001363 

PENNSYLVANIA 


Allegheny County 

Chatham Village Historic District, Roughly 
bounded by Virginia Ave., Bigham 
St.,Woodruff St., Saw Mill Run Blvd., and 
Olympia Rd., Pittsburgh, 98001372 

Elk County 


Decker’s Chapel, Jct. Earth Rd.. and PA 255, 
St. Marys, 98001367 

St. Marys Historic District, Roughly bounded 
by Walburga, St. Michael, Fourth, John, 
and Mill Sts., St. Marys, 98001368 

Luzerne County 


Stoddardsville Historic District, S side of PA 
115 at Lehigh R., Buck Township, 
98001373 

Mercer County 


Mercer County Court House, Roughly along 
Diamond, Erie and Pitt Sts., Mercer, 
98001369 

Philadelphia County 

Cobbs Creek Automobile Suburb Historic 
District, Roughly bounded by Cobbs Creek 
Parkway, Spruce St., 62nd St., and Angora 
St., Philadelphia, 98001366 

Washington County 

Friend, Philip, House, 105 Little Daniels Run 
Rd., North Bethlehem Township, 98001371 

White, John, House, 2151 N. Main St. 
Extension, Chartiers Township, 98001370 


TEXAS 
Bell County 


Wilson, Ralph, Sr., and Sunny, House, 1714 
S. 61st. St., Temple, 98001374 


Tarrant County 


Fairmount—Southside Historic District 
(Boundary Increase), Roughly bounded by 
Magnolia, Hemphill, Allen, Travis and 
Murphy, Fort Worth, 98001375 


UTAH 

Garfield County 

Panguith Social Hall, 50 E. Center St., 
Panguitch, 98001376 

WYOMING 


Johnson County 


Sussex Post Office and Store, Sussex Rd.. and 
Powder R., Kaycee, 98001377 

URGENT 
A Waver of the normal comment period is 


needed for the following resource: 
COMMENT Period is three (3) days. 


NEW HAMPSHIRE 
Coos County 


Martin Homestead, US 1, 3 mi. N of North 
Stratford, North Stratford, 98001145 


A request for REMOVAL has been made for 
the following resource: 


ARIZONA 

Apache County 

Petrified Forest Bridge, Petrified Forest Park 
Rd. Over Rio Puerco, Navajo vicinity, 
88001616 

[FR Doc. 98—28674 Filed 10-26-98; 8:45 am] 

BILLING CODE 4310-70-P 


DEPARTMENT OF THE INTERIOR 
Bureau of Reclamation 


Umatilla Basin Project Phase Ill 
Feasibility Study, Umatilla County, 
Oregon 

AGENCY: Bureau of Reclamation, 
Interior. 


ACTION: Notice of public scoping 
meetings. 


SUMMARY: Pursuant to section 102(2)(c) 
of the National Environmental Policy 
Act (NEPA) of 1969, as amended, the 
Department of the Interior, Bureau of 
Reclamation (Reclamation), has 
scheduled public meetings to collect 
scoping input for the Umatilla Basin 
Project Phase III Feasibility Study 
(Study). These meetings will assist in 
determining issues, concerns, 
objectives, and opportunities to be 
evaluated in the Study. The primary 
purpose of the Study is to evaluate the 
potential for modifying and expanding 
Reclamation’s existing Umatilla Basin 
Project which may provide additional 
flows in the Umatilla River for 
anadromous fish through a water 
exchange with the Westland Irrigation 
District. Additional project functions 
may also be considered. 

DATES: The public meetings will be held 
on November 18, 1998, on the Umatilla 
Indian Reservation and November 19, 
1998, in Hermiston, Oregon. Time of the 
meetings will be at 7:00 p.m. Written 
comments should be submitted by 
December 15, 1998. 

ADDRESSES: The public meetings will be 
held at: 

e Yellowhawk Clinic, Old Mission 
Highway, Umatilla Indian Reservation, 
Oregon 

e Hermiston Public Library, 235 East 
Gladys, Hermiston, Oregon 
FOR FURTHER INFORMATION CONTACT: 
Study Issues: Robert Hamilton, Activity 
Manager, Bureau of Reclamation, 1150 
N. Curtis Road, Boise, ID 83706-1234; 
(208) 378-5087. 

NEPA Compliance Issues: John 
Tiedeman, NEPA Compliance 
Specialist, Bureau of Reclamation, 
Upper Columbia Area Office, PO Box 
1749, Yakima, WA 98907-1749; (509) 
575-5848 ext 238. 
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SUPPLEMENTARY INFORMATION: Public 
input is being sought to help refine the 
issues that will be examined during the 
course of the Umatilla Basin Project 
Phase III Feasibility Study. Public 
comments may be oral (presented at one 
of the meetings), written (presented to 
Reclamation staff at one of the meetings 
or sent to one of the contacts shown 
above), or both. 


Dated: October 20, 1998 
Walt Fite, 


Upper Columbia Area Manager, Bureau of 
Reclamation. 

[FR Doc. 98—-28660 Filed 10-26-98; 8:45 am] 
BILLING CODE 4310-04-™ 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


Notice of Proposed Information 
Collection 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement. 


ACTION: Notice and request for 
comments. 


SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995, the 
Office of Surface Mining Reclamation 
and Enforcement (OSM) is announcing 
its intention to request approval for the 
collection of information under 30 CFR 
Part 842 which allows the collection 
and processing of citizen complaints 
and requests for inspection. 

DATES: Comments on the proposed 
information collection must be received 
by December 28, 1998, to be assured of 
consideration. 

ADDRESSES: Comments may be mailed to 
John A. Trelease, Office of Surface 
Mining Reclamation and Enforcement, 
1951 Constitution Ave., NW., Room 
210—SIB, Washington, DC 20240. 
Comments may also be submitted 
electronically to jtreleas@osmre.gov 
FOR FURTHER INFORMATION CONTACT: 

To request a copy of the information 
collection request, explanatory 
information and related forms, contact 
John A. Trelease, at (202) 208-2783. 
SUPPLEMENTARY INFORMATION: The Office 
of Management and Budget (OMB) 
regulations at 5 CFR 1320, which 
implementing provisions of the 
Paperwork Reduction Act of 1995 (Pub. 
L. 104—13), require that interested 
members of the public and affected 
agencies have an opportunity to 
comment on information collection and 
recordkeeping activities [see 5 CFR 
1320.8(d)]. This notice identifies 
information collections that OSM will 


be submitting to OMB for approval. 
These collections are contained in 30 
CFR Part 842, Federal inspections and 
monitoring. OSM will request a 3-year 
term of approval for each information 
collection activity. 

Comments are invited on: (1) The 
need for the collection of information 
for the performance of the functions of 
the agency; (2) the accuracy of the 
agency’s burden estimates; (3) ways to 
enhance the quality, utility and clarity 
of the information collection; and (4) 
ways to minimize the information 
collection burden on respondents, such 
as use of automated means of collection 
of the information. A summary of the 
public comments will accompany 
OSM’s submission of the information 
collection request to OMB. 

The following information is provided 
for the information collection: (1) title of 
the information collection; (2) OMB 
control number; (3) summary of the 
information collection activity; and (4) 
frequency of collection, description of 
the respondents, estimated total annual 
responses, and the total annual 
reporting and recordkeeping burden for 
the collection of information. 

Title: Federal inspections and 
monitoring—30 CFR Part 842. 

OMB Control Number: 1029—xxxx. 

Summary. For purposes of 
information collection, this part 
establishes the procedures for any 
person to notify the Office of Surface 
Mining in writing of any violation 
which may exist at a surface coal 
mining operation. The information will 
be used to investigate potential 
violations of the Act or applicable State 

lations. 
ureau Form Number: None. 

Frequency of Collection: Once. 

Description of Respondents: Citizens, 
State governments. 

Total Annual Responses: 140. 

Total Annual Burden Hours: 45 
minutes. 


Dated: October 21, 1998. 
Richard G. Bryson, 
Chief, Division of Regulatory Support. 
[FR Doc. 98—28676 Filed 10-26-98; 8:45 am] 
BILLING CODE 4310-05-M 


DEPARTMENT OF JUSTICE 


Notice of Lodging of Consent Decree 
and Motions To Modify Prior Consent 
Decrees Pursuant to the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act, and the Resource Conservation 
and Recovery Act 


In accordance with 28 CFR 50.7 and 
Section 122 of the Comprehensive 


‘Response, Compensation and Liability 
Act (“CERCLA”), 42 U.S.C. 9622, the 
Department of Justice gives notice that 
a proposed consent decree in United 
States v. Akzo Nobel Coatings, et al., 
civil No. 95-CV—71470 (E.D. Mich.), 
was lodged with the United States 
District Court for the Eastern District of 
Michigan on September 25, 1998, 
pertaining to the Metamora Landfill 
Superfund Site (‘‘Site’’), located in 
Metamora Township, Michigan. The 
proposed consent decree would resolve 
the United States’ civil claims against 
two of the five defendants remaining in 
that CERCLA cost recovery action. 

Under the proposed consent decree, 
Akzo Nobel Coatings, Inc. will pay 
$4,111,999, and The Dow Chemical 
Company will pay $3,000,000 in partial 
reimbursement of the costs incurred by 
the United States in connection with the 
Site. 

As part of the settiement, the United 
States will covenant not to sue the two 
settling defendants under Section 7003 
of the Resource Conservation and 
Recovery Act (“RCRA”), 42 U.S.C. 

§ 6973, as well as CERCLA Sections 106 
anc 107, 42 U.S.C. 9606 and 9607. 

The United States also has lodged 
with the United States District Court for 
the Eastern District of Michigan motions 
to modify several other consent decrees 
that have been lodged and/or entered 
pertaining to the Site. The purpose of 
the amendments is to add a covenant 
not to sue under RCRA Section 7003, 42 
U.S.C. 6973. 

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
consent decree and to the 
aforementioned proposed modifications 
to the previously entered/lodged 
consent decrees. In accordance with 
RCRA Section 7003(d), 42 U.S.C. 
6973(d), commentors also may request 
an opportunity for a public meeting in 
the affected area to discuss the proposed 
covenants not to sue under RCRA 
Section 7003, 42 U.S.C. 6973. 

All comments, and/or requests for a 
public meeting under RCRA Section 
7003(d), should be addressed to the 
Assistant Attorney General, 
Environment and Natural Resource 
Division, United States Department of 
Justice, Washington, D.C. 20530. 

Comments pertaining to only the 
proposed consent decree involving 
Akzo Nobel Coatings and The Dow 
Chemical Company should refer to 
United States v. Akzo Nobel Coatings, et 
al., Civil No. 95—CV-—71470 (E.D. Mich.) 
and DOJ Reference No. 90—11-—3—289A. 

Comments and/or requests for a 


public meeting regarding only the 
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proposed covenants not to sue under ~ 
RCRA Section 7003 should refer to: 

1. U.S. v. CertainTeed Corporation d/ 
b/a Wolverine Technologies, Inc., et al. 
(E.D. Mich., Civ. No. 98—71586) (90—11- 
3-289]); 

2. U.S. v. Arkwright, Inc. (E.D. Mich., 
Civ. No. 96—75795) 

3. U.S. v. Kux Manufacturing, et al. 
(E.D. Mich., Civ. No. 96—72189) (DOJ 
Reference No. 90—11—3-—289L); 

4. U.S. v. Champion Enterprises, Inc. 
(E.D. Mich., Civ. No. 98—71283) (DOJ 
Reference No. 90—11—3—289K); 

5. U.S. v. Imlay City, et al. (E.D. Mich., 
Civ. No. 98—70520) (DOJ Reference No. 
90-11-3-—289M); 

6. U.S v. Standard Detroit Paint 
Company (E.D. Mich., Civ. 98—73268) 
(DOJ Reference No. 90—11—3—289H); and 

7. United States v. Akzo Nobel 
Coatings, et al., (E.D. Mich., Civ. No. 
95-—71470) (DOJ Reference No. 90—11-—3-— 
289A). 

The proposed consent decree may be 
examined at: (1) the Office of the United 
States Attorney for the Southern District 
of Ohio, Federal Building, Room 602, 
200 W. Second St., Dayton, Ohio 45400 
(937-225-2910); (2) the United States 
Environmental Protection Agency 
(Region 5), 77 West Jackson Boulevard, 
Chicago, Illinois 60604-3590 (contact 
Peter Felitti (312-886-—5514)); and (3) 
the U.S. Department of Justice, 
Environment and Natural Resources 
Division Consent Decree Library, 1120 G 
Street, N.W., 4th Floor, Washington, 
D.C. 20005 (202-624-0892). A copy of 
the proposed consent decree may be 
obtained in person or by mail from the 
Consent Decree Library, 1120 G Street, 
N.W., 4th Floor, Washington, D.C. 
20005. In requesting a copy, please refer 
to the referenced case and DOJ 
Reference Number and enclose a check 
in the amount of $5.25 for the consent 
decree only (21 pages at 25 cents per 
page reproduction costs), or $6.00 for 
the consent decree and its appendices (3 
pages), made payable to the Consent 
Decree Library. 

Requests for copies of the proposed 
stipulated motions should be directed to 
the United States Environmental 
Protection Agency (Region 5), 77 West 
Jackson Boulevard, Chicago, Illinois 
60604-3590 (contact Peter Felitti (312— 
886-5514)), or the United States 
Department of Justice Environmental 
Enforcement Section, P.O. Box 7611, 
Washington, D.C. 20044 (contact 
Imogene Solomon (202-514-2487) or 

Jennifer Hales (202—514—4150). 

Joel M. Gross, 

Chief, Environmental Enforcement Section, 
Environment and Natural Resources Division. 
{FR Doc. 98-28732 Filed 10-26-98; 8:45 am] 
BILLING CODE 4410-15-M 


DEPARTMENT OF JUSTICE 


Notice of Lodging of Consent Decree 
Pursuant to the Clean Water Act 


Notice is hereby given that a proposed 
consent decree in United States v. 
Alexandria Sanitation Authority, et el., 
Civil Action No. 98—1478A, was lodged 
on October 9, 1998 with the United 
States District Court for the Eastern 
District of Virginia. The United States 
filed this action pursuant to the Clean 
Water Act to obtain an injunction 
requiring the Alexandria Sanitation 
Authority to install and operate 
equipment at the Alexandria Sanitation 
Authority’s plant to allow that plant to 
comply with the discharge limits and 
other requirements set forth in a permit 
issued to the Authority. The Consent 
Decree requires the Authority to install 
treatment equipment and achieve 
compliance with the discharge limits in 
its Permit. In addition, the Authority is 
required to install equipment to remove 
the nitrogen from its discharges. 


The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
consent decree. Comments should be 
addressed to the Assistant Attorney 
General for the Environment and 
Natural Resources Division, Department 
of Justice, Washington, D.C. 20530, and 
should refer to United States v. 
Alexandria Sanitation Authority, et al., 
DO Ref. #90-5—1-—1-4479. 


The proposed consent decree may be 
examined at the office of the United 
States Attorney, 2100 Jamieson Avenue, 
Alexandria, Virginia 22314; the Region 
III Office of the Environmental 
Protection Agency, 1650 Arch Street, 
Philadelphia, Pennsylvania 19103; and 
at the Consent Decree Library, 1120 G 
Street, N.W., 3rd Floor, Washington, 
D.C. 20005, (202) 624-0892. A copy of 
the proposed consent decree may be 
obtained in person or by mail from the 
Consent Decree Library, 1120 G Street, 
N.W., 3rd Floor, Washington, D.C. 
20005. In requesting a copy please refer 
to the referenced case and enclose a 
check in the amount of $4.75 (25 cents 
per page reproduction costs) for each 
decree, payable to the Consent Decree 
Library. 

Joel M. Gross, 

Chief, Environmental Enforcement Section, 
Environmental and Natural Resources 
Division. 

{FR Doc. 98-28733 Filed 10-26-98; 8:45 am] 
BILLING CODE 4410-15-M 


DEPARTMENT OF JUSTICE 


Notice of Lodging of Consent Decree 
Pursuant to the Clean Air Act : 


Notice is hereby given that on October 
9, 1998, a proposed consent decree in 
United States v. Glendale Fuel Oil 
Corporation, et al., Civil Action No. 96- 
CV-4225, was lodged with the United 
States District Court for the Eastern 
District of New York. 

In this action, the United States 
alleged that the Defendants Glendale 
Fuel Oil Corporation, Finest Fuel Oil 
Corporation, Finest/Glendale Energy 
Group, Ltd., Angelo Pedone, John 
LaPreziosa, Philip Amico and Marshall 
Fisco violated the low-sulfur motor 
vehicle diesel fuel requirements of the 
Clean Air Act (Act), 42 U.S.C. 7545(g)(2) 
and (I), and the regulations promulgated 
thereunder, 40 C.F.R. Part 80, by 
causing and allowing the introduction 
into motor vehicles, as well as the sale 
and transportation, of diesel fuel which 
contained concentrations of sulfur in 
excess of 0.05 percent by weight. The 
proposed consent decree resolves the 
United States’ claims against the 
Defendants. Under the terms of the 
proposed consent decree, the 
Defendants will, inter alia, refrain from 
further violations of the Act and pay a 
civil penalty in the amount of $130,000. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed partial consent 
decree. Comments should be addressed 
to the Assistant Attorney General of the 
Environment and Natural Resources 
Division, Department of Justice, 
Washington, D.C. 20530, and should 
refer to United States v. Glendale Fuel 
Oil Corporation, et al., Civil Action No. 
996-CV—4225, D.J. Ref. 90-5—2-1-2065. 

The proposed consent decree may be 
examined at the Office of the United 
States Attorney, Eastern District of New 
York, One Pierrepont Plaza, 14th Floor, 
Brooklyn, New York 11201, at the U.S. 
Environmental Protection Agency, 401 
M Street, S.W., Washington, D.C. 20460, 
and at the Consent Decree Library, 1120 
G Street, N.W., 3rd Floor, Washington, 
D.C. 20005. A copy of the proposed 
consent decree may be obtained in 
person or by mail from the Consent 
Decree Library, 1120 G Street, N.W., 3rd 
Floor, Washington, D.C. 20005. In 
requesting a copy, please enclose a 

check in the amount of $5.00 (25 cent 
per page reproduction cost). 

Joel M. Gross, 

Chief, Environmental Enforcement Section, 
Environment and Natural Resources Division. 
{FR Doc. 98—28734 Filed 10-26-98; 8:45 am] 
BILLING CODE 4410-15-M 
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DEPARTMENT OF JUSTICE 
Antitrust Division 


United States v. City of Stilwell, et al., 
Civ. No. 96-196 B, Response of the 
United States to Public Comments | 
Concerning the Proposed Consent 
Decree 


Pursuant to Section 2(d) of the 
Antitrust Procedures and Penalties Act, 
_ 15 U.S.C. 16(d), the United States 
publishes below the written comments 
received on the proposed Consent 
Decree in United States v. City of © 
Stilwell, et al., Civil Action No. 96-196 
B, United States District Court for the 
Eastern District of Oklahoma, together 
with its response thereto. 

Copies of the written comments and 
the response are available for inspection 
and copying in Room 215 of the U.S. 
Department of Justice, Antitrust 
Division, 325 Seventh Street, NW, 
Washington, DC 20530 (telephone 202— 
514—2481) and at the Office of the Clerk 
of the United States District Court for 
the Eastern District of Oklahoma, United 
States Courthouse, 5th and Okmulgee, 
Muskogee, Oklahoma. 

Rebecca P. Dick, 


Deputy Director of Operations. 
United States’ Response To Public 
Comments 


[Case No. CIV 96-196B] 

Pursuant to section 2(d) of the 
Antitrust Procedures and Penalties Act, 
15 U.S.C. 16(d), the United States files 
this response to a public comment 
regarding the proposed Final Judgment 
submitted for entry in this civil antitrust 


K This action began on April 25, 1996, 
when the United States filed a 
Complaint charging defendants, City of 
Stilwell and Stilwell Area Development 
Authority, with violations of the 
antitrust laws. The Compiaint alleges 
that in the portions of Stilwell annexed 
into the City since 1975, the defendants 
violated the antitrust laws by refusing to 
sell sewer and water service to 
customers (services for which 
defendants had monopoly power) 
unless the customer would also agree to 
purchase electricity from defendants 
(service for which defendants faced 
competition). The effect of this ‘‘all-or- 
none” policy was to eliminate retail 
electric competition in the annexed 
areas of Stilwell. 

After more than two years of 
litigation, and with trial scheduled to 
commence several weeks later, 
defendants agreed to the entry of a court 
order enjoining them from continuing 
such practices. Thus, on July 15, 1998, 


the United States filed a proposed Final 
Judgment, a Competitive Impact 
Statement, and a stipulation signed by 
defendants for entry of the proposed 
Final Judgment. 

The APPA provides for a 60-day 
public comment period on the proposed 
Final Judgment. The 60-day comment 
period commenced on August 3, 1998, 
and expired on October 2, 1998. The 
United States received one comment on 
the proposed Final Judgment, from the 
National Rural Electric Cooperative 
Association (““NRECA”), a not-for-profit 
national service organization 
representing approximately 100 rural 
electric cooperatives. As required by 15 


U.S.C. 16(b), NRECA’s comment is being 


filed with this response. (Exhibit A). 

NRECA “applauds” the United States’ 
suit. NRECA observed that the electric 
industry is becoming more competitive, 
but warned that practices like that 
employed by defendants work to 
deprive consumers of a choice of 
electric service providers. NRECA 
encouraged the Department of Justice 
“to continue monitoring and 
challenging these types of 
anticompetitive actions to ensure that 
the evolving electric market is in fact 
more competitive.” Finally, NRECA 
“thankled] the government for its 
actions” in this case. 

NRECA’s comment supports the 
common sense view that enjoining 
defendants from continuing to engage in 
the anticompetitive practices at issue is 
in the public interest. 

The proposed Final Judgment 
provides all the substantive relief 
requested in the Complaint against 
defendants, without the substantial 
expense of a trial. The relief provided in 
the decree will eliminate the 
anticompetitive all-or-none policy. 
Thus, entry of the proposed Final 
Judgment is in the public interest. 

Respectfully submitted, 

John R. Read, 

Michele B. Cano, 

Michael D. Billiel, 

United States Department of Justice, Antitrust 

Division, 325 Seventh Street, N.W., Suite 500, 

Washington, D.C. 20530, (202) 307-0468. 

October 13, 1998. 

Roger W. Fones, 

Chief; Transportation, Energy and 
Agriculture Section, Antitrust Division; 
United States Department of Justice, 325 
Seventh Street, Northwest, Suite 500, 
Washington, D.C. 20530 

Re: Proposed Final Judgment and 
Competitive Impact Statement; United 
States v. City of Stilwell, OK, et al.; 63 
Fed. Reg. 41,292 (1998) 

Dear Mr. Fones: The National Rural 
Electric Cooperative Association (NRECA) is 
a not-for-profit national service organization 


representing approximately 100 rural electric 
cooperatives (RECs) that provide central 
station electric service to approximately 30 
million consumers in 46 states. Nearly all of 
NRECA’s members meet the definition of 
“small entity” under the Small Business 
Regulatory Enforcement Fairness Act. Of 
these rural systems, more than 60 are 
generation and transmission (G&T) 
cooperatives, which are owned by and serve 
nearly 750 of the more than 900 distribution 
cooperatives. Kilowatt-hour sales by RECs 
amouni to 7.4 percent of total electricity sales 
in the United States, and produce revenues 
of over $14 billion. RECs owned 
approximately 32.8 million kilowatts of 
installed electric capacity, or 4.5 percent of 
all capacity in the country. RECs own and 
maintain more than 2 million miles of power 
lines to serve their consumers (approximately 
44 percent of the total miles of power lines 
operated by all electric utilities in the United 
States). 

In the 3, 1998 Federal Register, the 
Antitrust division of the United States 
Department of Justice published a proposed 
final judgment in United States of America 
v. City of Stilwell, Oklahoma and Stilwell 
Area Development Authority, United States 
District Court for the Eastern District of 
Oklahoma Case No. CIV 96—196—B. Proposed 
Final Judgment and Competitive Impact 
Statement; United States v. City of Stilwell, 
OK, et al., 63 Fed. Reg. 41,292 (1998). 

As explained in the proposed final 
judgment, the City of Stilwell, Oklahoma and 
the Stilwell Area Development Authority 
(“Defendants”) are the sole suppliers of water 
and sewer service to customers within 
Stilwell’s city limits. Through an all-or-none 
utility policy, Defendants denied water or 
sewer service to any customer who did not 
also purchase electric from Defendants 
(“Policy”). In areas of Stilwell annexed after 
1961, Defendants compete with Ozarks Rural 
Electric Cooperative (“‘Ozarks’’), an NRECA 
member, in selling electric power to new 
customers. Alleging restraint of trade or 
commerce, monopolization, and attempts to — 
monopolize, the United States of America 
suec| Defendants for violating section 1 and 
2 of the Sherman Act, i5 U.S.C. §§1 & 2. 

In general, the proposed final judgment 
enjoins Defendants from enforcing the Policy, 
requires Defendants to include appropriate 
disclaimers on certain written materials, 
orders Defendants to maintain an antitrust 
compliance program, and grants the United 
States certain enforcement rights. The 
proposed final judgment, however, expires 
ten years from the date of entry. 

As specified in the August 3, 1998 Federal 
Register, and pursuant to 15 U.S.C.A. § 16 
(1997), NRECA comments upon the proposed 
final judgment. 

NRECA applauds the challenge of the 
Defendants’ Policy. Congress enacted federal 
antitrust laws to prevent actions that thwart 
competition authorized under state law. 
Under existing state law, certain Stilwell 
residents may choose their electrtic power 
provider. Because Defendants’ Policy 
prevents these Stilwell residents from 
choosing an electric power provider other 
than Defendants, Defendants’ Policy violates 
sections 1 and 2 of the Sherman Act. 
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There is an underlying programmatic 
concern to NRECA, its members, and all 
consumers of electricity. The electric utility 
industry is becoming more competitive. In 
this atmosphere of heightened competition, 
the role of antitrust laws as guardians of 
competition becomes even more critical. 

NRECA is concerned that other municipal 
entities may operate, formally or informally, 
under all-or-none utility policies similar to 
Defendants’ Policy. Many NRECA members, 
such as Ozarks, are located near these 
municipalities, and have the lawful right to 
provide electric power to qualified municipal 
residents who choose them. Policies similar 
to Defendants’ Policy deprive these 
consumers of choosing an electric power 
provider. NRECA encourages the Department 
of Justice to continue monitoring and 
challenging these types of anti-competitive 
additions to ensure that the evolving electric 
market is in fact more competitive. 

NRECA appreciates the opportunity to 
comment upon the proposed final judgment, 
and again thanks the government for its 
actions regarding Defendants’ Policy. If you 
have any questions regarding these 
comments, please call me or Tyrus H. 
Thompson, NRECA Corporate Counsel, at 
703-907-5855. 

Sincerely, 

Wallace F. Tillman, 
Chief Counsel. 
WFT/ks 
Cc: Larry Watkins 

Charles Cosby 
{FR Doc. 98-28731 Filed 10-26-98; 8:45 am] 
BILLING CODE 4410-11-™ 


DEPARTMENT OF JUSTICE 
Antitrust Division 


International Competition Policy 
Advisory Committee: Request For 
Papers 


This represents a request for papers 
by the International Competition Policy 
Advisory Committee (Advisory 
Committee). The following is an 
illustrative list of topics and issues 
under consideration by the Advisory 
Committee in its three core areas of 
focus: multijurisdictional mergers; trade 
and competition policy interface 
matters; and enforcement cooperation. 
The intention of this list is to identify 
a wide range of key issues where written 
submissions from U.S. or foreign 
economists, lawyers, business 
executives or other experts would be 
particularly welcome. Interested parties 
also are invited to submit papers on 
other topics of their particular expertise 
if relevant to the three core areas 
identified above. 

In terms of timing, the Advisory 
Committee intends to conclude its work 
in the fall of 1999. Thus, we would very 
much like to have your views before the 


Advisory Committee by March of 1999. 
Submissions made after that date also 
would be considered. However, 
submissions made prior to March 1999 
would be especially timely. 
Multijurisdictional Merger Review 

A key of objective of the Advisory 
Committee in this area is to identify the 
burdens and conflicts stemming from 
procedural and substantive differences 
between competition authorities in 
multijurisdictional merger review, and 
to devise policy responses that might 
address these burdens and avoid 
conflicts while ensuring that antitrust 
authorities have the tools needed to 
identify and remedy anticompetitive 
mergers. 

1. A number of explanations have 
been advanced by experts for the 
increase in U.S. domestic and cross- 
border merger activity, among them the 
following: a robust U.S. economy and 
stock market; increased globalization; 
rapid technological change; economic 
deregulation; and general industry 
upheaval in particular industries. This 
paper would explore the principal 
factors driving international mergers, 
both outbound and inbound, and 
provide commercial and economic 
perspectives on the merger wave of the 
1990s. Sectoral, historical and 
comparative perspectives would be 
welcome. For example, are there 
systemic differences between the 
current wave of translational mergers 
and earlier periods of robust M&A 
activity, be that in terms of industries 
affected, driving factors, concentration 
levels, or other factors? 

2. The Advisory Committee is charged 
with undertaking a medium-term 
perspective on international antitrust 
issues. Accordingly, analysis of likely 
future developments in international 
M&M activity could prove instructive, 
particularly if it identified likely 
regional, sectoral, industrial and other 
trends. 

3. In the last five years, if your firm 
has completed an acquisition, merger or 
joint venture with a U.S. or foreign firm 
which in turn required antitrust 
notification to one or more foreign 
competition authorities, please share 
your perspectives with respect to the 
following matters: 

Describe the problems, if any, that 
arose because of underlying differences 
in oversight by competition authorities 
at home and abroad. Consider both 
procedural and substantive factors—e.g., 
divergent timing and filing 
requirements, confidentiality concerns, 
transaction costs, differences in 
substantive law, agency procedures, 
politicization, and conflicts in law. If 


applicable, please also describe how 
your approach to addressing these 
issues (in the context of competition 
policy) differed from your approach to 
addressing analogous issues caused by 
differences in oversight in other legal 
contexts, i.e., securities laws, tax laws, 
etc. 

Please also describe any perceived 
benefits from differences in oversight, 
such as the ability to “arbitrage” a 
favorable decision in one jurisdiction 
vis-a-vis another jurisdiction. Also, 
what do you see as the positive features 
of foreign merger regulations, is any— 
e.g., speed, limited document 
production, etc.? 

4. From your experience as a business 
executive, lawyer or financial advisor 
involved in transactions, identify any 
policy measures that could be 
undertaken by U.S. antitrust authorities, 
acting on their own or in cooperation 
with foreign authorities, that you 
believe would help to reduce sources of 
friction, conflict or burden that arise in 
the context of mergers, joint ventures or 
acquisitions affecting or requiring 
antitrust merger notification in more 
than one jurisdiction. What new 
arrangements, if any, might be desirable 
to facilitate resolution of conflicts 
between U.S. and foreign reviewing 
authorities? 

5. This paper would identify the 
special problems, if any, arising from 
(time-consuming) multiple merger 
review processes faced by firms in 
rapidly changing, high-tech industries 
and, if there are such special problems, 
identify possible solutions. 

6. A number of jurisdictions extend 
the reach of their antitrust merger 
control laws to transactions that 
arguably have only a tenuous nexus to 
the jurisdiction. This paper would 
explore whether the exercise of 
extraterritorial jurisdiction to compel 
antitrust notification of a proposed 
transaction with no (or de minimis) 
potential effect(s) in that jurisdiction 
conflicts with principles of international 
law. Further, the paper would consider, 
inter alia, whether an “effects” test, 
similar to that applied in Sherman Act 
cases or whether limitations on 
notification requirements, such as the 
exemptions to the Hart-Scott-Rodino 
Antitrust Improvements Act for certain 
transactions involving foreign parties, 
could serve as a model for other 
jurisdictions. 

7. Regarding premerger notification 
requirements, jurisdictions differ widely 
with respect to, inter alia, jurisdictional 
thresholds, timing, information 
requirements and review period. Some 
argue that these differences hinder 
cooperation among antitrust 
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enforcement agencies and lead to 
commercial inconvenience, additional 
transaction costs and legal uncertainty, 
even for parties to transactions that raise 
no substantive antitrust issues. This 
paper would evaluate the extent to 
which the burdens that stem from these 
procedural differences in pre-merger 
notification requirements are 
manageable by merging parties and 
experienced counsel and/or are 
acceptable costs of doing transnational 
deals and those that warrant reform. 
Further this paper would consider 
whether procedural harmonization (e.g., 
common forms, common timetables) is 
the appropriate response or whether 
alternative approaches might address 
these burdens. This paper should 
provide as much detail as possible with 
respect to the specific elements of 
procedural harmonization that are 
thought to be the most useful or the 
alternative approaches that should be 
considered. 

8. This paper would compare the 
premerger notification systems ir the 
United States, the EC, Canada and 
Japan, identifying the major differences 
and similarities across the systems. 
Further, the paper would explore areas 
of change and evolution (e.g., has there 
been a trend toward convergence over 
time’). 

9. When more than one jurisdiction’s 
competition authority reviews the same 
transaction, overlapping review may 
lead to conflicting decisions on the 
merits of the transaction or the 
appropriate remedy. For example, one 
authority may approve and another seek 
to block the same deal, often forcing the 
companies to respond to the most 
restrictive regime. This paper would 
seek to identify the types of cases that 
present an international conflict. That 
is, when do different results or remedies 
rise to the level of a global problem? 
Further, what mechanisms, if any, 
should be implemented to either avoid 
and/or resolve these conflicts? 

10. The antitrust merger control laws 
in a number of jurisdictions apply to 
foreign transactions. That is, the 
acquisition will occur outside the 
jurisdiction and to the extent the target 
has operations within the jurisdiction, 
the acquiror would acquire only indirect 
control over the operations. This paper 
would examine generally the remedies 
that may be imposed in foreign 
transactions, particularly where the 
appropriate remedy may be located 
outside the reviewing jurisdiction. The 
paper also would consider whether the 
findings support the proposition that an 
antitrust enforcement agency should 
decline jurisdiction where an 
appropriate remedy cannot be fashioned 


or defer to a reviewing agency that is 
able to impose a remedy. The paper also 
would seek to identify the 
circumstances where extraterritorial 
remedies would be perceived, and 
alternatively would not be perceived, to 
threaten the fundamental sovereignty of 
another jurisdiction. 

11. It has been suggested that 
transparency of laws and law 
enforcement activities has the potential 
to reduce uncertainty for merging 
parties, fosters consistency in case-by- 
case decision-making, encourages 
public confidence that the rules are 
being applied in even-handed and 
rational ways, and promotes learning. 
This paper would consider how 
transparency could be achieved on a 
global basis and whether there is a way 
to reach an agreement at the 
international level that puts the onus on 
national authorities to improve 
transparency. Respondents also might 
consider whether existing international 
organizations (e.g., the OECD, the WTO, 
UNCTAD, or others) can play a role in 
this regard, and if so what that role 
might be. 

12. International cooperation between 
U.S. and foreign competition authorities 
reviewing the same merger offers the 
possibility of reducing costs and time, 
avoiding unnecessary duplication of 
efforts, enhancing the data gathering 
process and avoiding conflicts. This 
paper would seek to identify the types 
of cases that would most likely benefit 
from coordination as well as the current 
impediments to cooperation. For 
example, some commentators have 
suggested that mergers involving global 
markets or where the product market is 
essentially identical worldwide and/or 
where a remedy imposed by one 
jurisdiction is potentially capable of 
alleviating the competitive concerns of 
other jurisdictions are factors indicating 
the potential benefits of cooperation are 
significant. By contrast, cooperation 
may not be as useful in cases where few 
jurisdictions are affected, markets are 
local, market structure and competitive 
conditions are factually distinct, and/or 
competition concerns arising in any 
country are remediable by divestiture of 
one of the merging parties’ local 
subsidiaries. Further, confidentiality 
rules are considered a significant 
impediment to cooperation. Can 
circumstances be identified where it 
would be in the best interest of merging 
parties to waive confidentiality? Also, 
what mechanisms could be 
implemented to encourage waivers? 
This paper also would consider the 
extent to which private antitrust 
enforcement in the U.S. and abroad has 


the potential to undermine effectiveness 
of corsultation/relief coordination. 

13. This paper would consider the 
role traditional and/or positive comity 
should play in merger enforcement. 
Further, what are the policy and legal 
implications of an agency in one 
jurisdiction taking action under its 
antitrust merger control law in order to 
remedy antitrust concerns of another 
jurisdiction? 

14. When cooperation and other 
dispute avoidance efforts fail, antitrust 
authorities are left with attempting to 
find a mechanism for dispute 
resolution. Currently, no formal 
mechanism is in place to handle the role 
of dispute resolution between two 
jurisdictions which have reached 
different and incompatible conclusions 
following a merger investigation. 
Although the OECD currently provides 
a voluntary mechanism for dispute 
resolution among OECD Member States, 
this procedure has not been utilized in 
the past. This paper would explore what 
mechanisms, if any, could be 
implemented to resolve disputes. In 
particular, whether and when mediation 
would be an attractive option in the 
merger context. Consideration also 
needs to be given to the appropriate 
forum, timing, the composition of the 
decision-making panel, and the choice 
of law/legal test that would be applied. 

15. This paper would consider 
whether, and if so how, the U.S. 
prermerger notification system could be 
reformed in the framework of reform 
globally. This paper would identify and 
discuss those aspects of the U.S. 
premerger notification system that 
adversely impact on international 
mergers. Issues to consider could 
include whether the 30 day/20 day 
review periods are impractical, and if so 
what adjustments would be necessary to 
respond both to the needs of merging 
firms as well as those officials charged 
with scrutinizing proposed mergers; 
whether requests for additional 
information are overly broad; whether 
the jurisdictional test (including size of 
the parties and size of the transaction 
thresholds) should be altered (e.g., 
raised or lowered); and whether the 
exemption thresholds for transactions 
involving foreign firms should be raised. 
In addition, this paper could also 
consider how reform of domestic 
practices might be viewed by foreign 
jurisdictions. 

16. There is substantial overlap 
between the Antitrust Division and 
other federal agencies of the U.S. 
government with respect to 
responsibility for reviewing mergers, 
joint ventures or other alliances. This 
paper would provide a comparative 
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institutional analysis of U.S. agency 
responsibility for merger review and 
address the implications of “bifurcated” 
or “overlapping” responsibilities in 
those sectors where the markets are 
global. Further, the paper would draw 
comparative implications for foreign 
regimes that also have bifurcated or 
overlapping review. 

17. National competition policies 
governing patent and know-how 
licensing contracts impose conflicting 
obstacles to cross-border business 
transactions and arrangements, 
particularly technology licensing, joint 
ventures, mergers and distribution 
arrangements. For example, the United 
States, the EU and Japan have adopted 
detailed policies on the validity of 
restrictive clauses in such agreements. 
The three sets of rules exhibit marked 
differences, however, in both procedure 
and substance. This paper would 
explore the differences of approach (in 
these and other major countries), 
analyze when differences are justified 
and when compliance with different 
regimes is an unn burden. What 
are possible solutions to minimize the 
burden? Is harmonization a feasible 
option? 

18. Concerns about confidentiality 
and leakage of information appear to 
have been successfully addressed with 
respect to domestic mergers through the 
Protocol for Coordination in Merger 
Investigations Between the Federal 
Enforcement Agencies and State 
Attorneys General. This paper should 
assess that arrangement, with particular 
focus on whether or not the approach 
taken to the treatment of confidential 
information and the penalties associated 
with misuse might provide relevant 
precedence for new international 
arrangements. 

19. This paper would identify the 
areas of substantive divergence in major 
jurisdictions with active antitrust 
merger control regimes. Further, the 
paper would explore areas of change 
and evolution (e.g., has there been a 

trend toward convergence over time?) 


Trade and Competition Interface Issues 


The Advisory Committee is interested 
in considering policy responses that 
could deter anticompetitive foreign 
restraints that block access to markets; 
reduce barriers to effective prosecution 
of such restraints with adverse effects in 
the United States, and expand 
cooperation between U.S. and foreign 
authorities. Accordingly, papers need to 
consider what might be done to 
facilitate vigorous enforcement of 
competition laws and policies in those 
jurisdictions with competition laws or 
policies in place, as well as those steps 


that might usefully be undertaken to 
promote effective competition. 

1. This paper would consider the 
evidence that anticompetitive 
arrangements or practices involving 
conduct that occurs in more than one 
country are prohibiting or thwarting 
international trading nations from 
deriving the gains from international 
trade liberalization. More specifically, 
how do anticompetitive business 
practices impede U.S. firms from selling 
goods or services or investing abroad? 
How serious a problem in this? Which 
practices cause the most serious 
problems from the standpoint of 
international trade effects? From the 
standpoint of competition policy? 

2. What is the proper role of 
competition policy in addressing 
barriers to international trade and 
investment stemming from private 
anticompetitive arrangement? Should a 
decision by a nation to tolerate private 
arrangements that create such barriers to 
access to a market be judged by 
competition principles or principles of 
trade policy? If the former, should 
conduct be judged by that nation’s 
competition principles under a non- 
discrimination standard or some other 
competition principles? 

3. Under what conditions can 
traditional tools of domestic 
competition policy be applied to 
address anticompetitive private 
practices in those jurisdictions that have 
such laws and policies in place? 

4. Is a decision by one nation not to 
adopt or enforce consumer-oriented 
competition laws that would ameliorate 
access problems {a) an appropriate 
exercise of its sovereignty, (b) an affront 
to sound competition objectives, or (c) 
a breach of government-to-government 
obligations best treated as a trade 
dispute? How should these disputes be 
addressed? 

5. There have been a number of 
international trade disputes centering 
around allegations of lax or 
discriminatory enforcement of 
competition laws. In addition, the very 
question of what comprises an effective 
competition policy and enforcement 
regime is under examination in major 
international fora such as the OECD and 
elsewhere. This paper would analyze 
the criteria by which national or 
international competition authorities 
could assess enforcement of competition 
laws. How might one judge whether a 
jurisdiction has a strong or weak 
enforcement record—e.g., using 
statistical evaluations of cases brought, 
investigatory staff, penalties imposed, 
etc.? Would it be useful for international 
organizations to be reviewing such 


enforcement practices? If so, whether? If 
not, why not? 

6. This paper would consider the 
extent to which non-competition policy 
objectives are being facilitated by 
competition policies in foreign 
jurisdictions—e.g., industrial policies, 
job preservation, etc. 

7. This paper would provide an 
analysis of the unilateral enforcement of 
the U.S. antitrust laws to attack foreign 
conduct abroad that affects U.S. exports. 
It would analyze the government and 
private case law concerning “outbound” 
foreign commerce. 

8. Some experts view positive comity 
as the best option for developing 
cooperation between U.S. and foreign 
competition authorities and thereby 
attacking anticompetitive conduct 
abroad that thwarts exports of U.S. 
goods and services. This paper would 
evaluate the record to date as well as the 
potential application of the positive 
comity provisions of the 1991 EC-U.S. 
antitrust cooperation agreement and the 
1998 EC-U.S. positive comity 

ment. 

9. It has long been recognized that 
market access problems can stem not 
only from private anticompetitive 
restraints that can nullify the effects of 
trade liberalization, but also those 
restraints that emanate from hybrid 
government-private arrangements. This 
paper would analyze the different ways 
in which governments can facilitate 
anticompetitive conduct including 
encouragement, government ownership 
or part ownership, lack of enforcement 
of competition laws, discriminatory 
enforcement, as well as other means. 
What role should antitrust enforcement 
play in attacking these types of 
practices? 

10. What role should unilateral and 
bilateral U.S. trade policy initiatives 
play in addressing anticompetitive 
conduct by private parties? By 
government-owned companies? By 
private-public hybrid companies? By 
private parties encouraged by 
governmental agencies? 

11. The World Trade Organization 
(WTO) has taken an increasing interest 
in competition policy including the 
formation of a Working Group on Trade 
an Competition Policy. Is the WTO a 
suitable forum for competition issues? 
Some suggest a dispute settlement role 
for the WTO. Others suggest that the 
WTO could serve to encourage the 
development of effective competition 
laws and enforcement in members 
countries. What role should the World 
Trade Organization (WTO) play in 
competition policy? What should be the 
next steps for the WTO Working group? 
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12. A variety of proposals are being 
debated to address the conflicts between 
competition authorities (in both the 
merger and cooperative enforcement 
contexts). As a way of evaluating these 
dispute resolution proposals, please 
describe and assess dispute resolution 
_ mechanisms in non-antitrust public 
enforcement actions, i.e., tax, 
international trade, securities, 
commodities, etc. Are there any lessons 
that can be drawn from these 
experiences that might apply in the 
antitrust context? 


Enforcement Cooperation 


Barriers to U.S. Transnational Litigation 
and Investigation Efforts 


It has long been argued by U.S. 
enforcement officials that effective 
prosecution of anticompetitive 
restraints, particularly prosecutions 
involving foreign corporations and 
defendants, can be constrained by 
limited access to documents and 
witnesses located abroad e.g., by a 
foreign country’s law (such as a 
blocking law) or by differences in legal 
standards. Accordingly, this paper (or 
papers) could consider: 

1. Those barriers most often 
encountered in major foreign 
jurisdictions that affect U.S. 
transnational litigation and 
investigation efforts, both with respect 
to outbound and inbound effects on U.S. 
commerce. Are these obstacles statutory 
in nature (such as a blocking law) or 
statutory in combination with local 
business practice (such as might be the 
case with secrecy practices)? Are these 
barriers traditional or have they arisen 
through laws enacted within the past 
two decades? 

2. What has the United States done— 
unilaterally or through multilateral or 
plurilateral fora—to overcome barriers 
to U.S. transnational litigation and 
investigation efforts? Have U.S. efforts 
been successful in lowering or 
eliminating barriers to litigation and 
investigative efforts in transnational 
matters? Provide examples of case law 
or of specific experiences that indicate 
the results achieved by any such efforts 
by the United States. What further steps 
might the United States take and why? 
What steps would be inadvisable for the 
United States to undertake and why? 

3. From the perspective of a 
potentially cooperative foreign | 
defendant or witness, describe the 
foreign laws or practices that impede or 
delay a person from providing 
information to U.S. authorities for use in 
an antitrust enforcement matter. What 
specific examples can be used to 
illustrate these barriers? How, if at all, 


can such obstacles be overcome and 
what resulting impact would there be on 
U.S. antitrust investigations or 
litigation? Would any changes in U.S. 
law improve the likelihood that barriers 
might be lowered for foreign persons 
providing information to U.S. antitrust 
authorities? 

4. Enhancing Antitrust Enforcement 
in Foreign Jurisdictions. This paper 
could address several questions: How 
can the United States encourage foreign 
jurisdictions to enhance their antitrust 
or competition law enforcement 
programs and, in particular, to engage in 
stronger enforcement and cooperative 
enforcement undertakings vis-a-vis hard 
core cartel activities? Are criminal 
penalties necessary? Compare the 
benefits and drawbacks of taking up this 
issue in regional or plurilateral fora, e.g., 
respectively NAFTA or the OECD, or on 
a bilateral basis. 


Comparative Antitrust Enforcement 


The suggestions below for papers may 
be addressed in a single comprehensive 
piece or else selected topics may the 
subject of a paper. 

5. Compare the level and type of 
federal U.S. antitrust enforcement with 
antitrust enforcement in other major 
jurisdictions that have developed 
antitrust or competition laws. What 
accounts for differences in enforcement 
practices and records? 

6. Compare remedies and the 
effectiveness of remedies for antitrust 
violations in the U.S. and other major 
jurisdictions with developed antitrust 
laws. What is the impact of these 
differences on detection and 
enforcement of international cartels? 
This paper should focus substantial 
attention on a comparison of criminal 
antitrust enforcement programs between 
the United States and other jurisdictions 
with criminal antitrust laws. Similarly, 
this paper should identify those U.S. 
enforcement tools and U.S. sanctions 
that are most effective in advancing the 
United States civil and criminal 
antitrust enforcement efforts (e.g., in the 
criminal context, enforcement tools 
such as compulsory powers, grand jury 
process, and the Department of Justice’s 
corporate leniency program; and 
sanctions including, for example, 
personal liability and the possibility of 
incarceration). 

7. To what extent do differences in 
private rights of action impact antitrust 
compliance and antitrust enforcement 
in the United States and in foreign 
countries? How do private rights and 
available remedies in the United States 
compare with those in other 
jurisdictions? What are the causes of 
this disparity? What other jurisdictions 


have active private antitrust bars? What 
propels (or inhibits) private actions in 
these jurisdictions as compared with the 
United States? Should there be changes 
in the U.S. laws or elsewhere—why, and 
how might these be accomplished? 

8. Exchange of Confidential 
Information—Business Perspective. This 
paper will provide the business 
perspective on cooperative antitrust 
enforcement and associated concerns 
regarding the exchange of confidential 
business information between the U.S. 
and foreign antitrust authorities for use 
in their respective antitrust enforcement 
activities. Provide specific examples of 
incidents that have given rise to such 
concerns and the laws or practices 
underlying such incidents. Include any 
differences in concerns, if any, that exist 
when the information is exchanged for 
use in a civil or, separately, in a 
criminal matter. 


Exchange of Confidential Information— 
Civil Enforcement Matters 


The United States is authorized under 
the Internationa! Antitrust Enforcement 
Assistance Act of 1994 (LAEAA) to 
negotiate agreements with foreign 
jurisdictions under which U.S. antitrust 
authorities who are engaged in a civil 
investigation may request that the 
foreign authority provide confidential 
information from its files to the United 
States or that the foreign authority 
retrieve confidential information to 
assist the United States in its ‘ 
investigation. The [AEAA permits U.S. 
antitrust authorities, with certain 
assurances, to provide reciprocal 
assistance to the foreign authority with 
which it has a mutual assistance 
agreement (excepting confidential 
information obtained in connection 
with a Hart-Scott-Rodino premerger 
notification). Further, the IAEAA 
requires that a foreign authority must 
accord confidential information 
furnished to it by U.S. antitrust 
authorities with the same degree of 
confidentiality protection as the 
information would receive in the United 
States, including downstream 
confidentiality. The United States and 
Australia have recently negotiated a 
bilateral accord that is awaiting final 
approval. This paper (or papers) could 
consider the following. 

9. In what other jurisdictions are 
authorities eligible to enter into 
confidential information sharing 
agreements? With the goal of enhanced 
enforcement cooperation in mind, 
should the United States encourage 
antitrust authorities in other 
jurisdictions to obtain authority like that 
in the United States which enables the 
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exchange and protection of confidential 
information? If so, how? If not, why not? 

10. What form of agreement(s) would 
best achieve the goal of enhanced 
enforcement cooperation? Should such 
agreements be negotiated on a bilateral 
or another basis? 


Exchange of Confidential Information— 
Criminal Enforcement Matters 


The United States is party to 19 
bilateral mutual assistance treaties in 
criminal matters (MLATs), under which 
it can request assistance in obtaining 
information, including confidential 
information, from its MLAT partners for 
use in U.S. criminal antitrust 
enforcement investigations and 
litigation. This paper (or papers) could 
consider the following. 

11. What has been the United States’ 
experience in seeking assistance for 
criminal antitrust matters under its 
MLATSs? For those jurisdictions that are 
party to bilateral antitrust agreements 
with the United States but not to 
MLATSs, is there any meaningful 
difference in the assistance that can be 
provided? With the goal of enhanced 
cooperation in mind, how might the 
United States encourage antitrust 
authorities in other jurisdictions to” 
change restrictions in their laws so that 
existing (or future) MLATs with such 
countries may extend to antitrust 
matters? 

12. The United States also encounters 
obstacles when seeking extradition from 
abroad of defendants to U.S. antitrust 
actions. In what way can the United 
States encourage foreign countries to 
lower their barriers to providing the 
United States with extradition 
assistance in antitrust matters? Provide 
examples and an analysis of successes 
or frustrations in U.S. efforts to seek 
extradition assistance from abroad in 
connection with a U.S. criminal 
antitrust matter. 


Transnational Cartels 


The topics below are intended to be 
addressed in separate essays. 

13. This paper should consider the 
incidence of transnational cartels. What 
does the empirical evidence suggest is 
the impact that transnational cartels 
have on the United States’ economy and 
on U.S. business interests? This paper 
should also compare the nature and 
effect of transnational cartels and of 
cartel enforcement in the U.S. today 
with earlier periods. This paper might 
also explore whether the structure of 
international markets has changed so 
that international cartels are more likely 
to be detected now than in earlier 
periods. Finally, this paper should 
assess what recent evidence suggests 


about the relative economic 
significance, in terms of cartel structure 
and welfare losses, of transnational 
versus domestic cartel arrangements. 

14. Is there any evidence that weak 
antitrust or competition policy 
enforcement is producing environments 
that are home to international cartels? 
Are there global markets or market 
structures that are likely to foster cartel 
arrangements? Or more generally, are 
there market or structural factors that 
can be identified as associated with 
domestic or international cartel 
formation and operations, and are there 
any differences between the two? 

15. Hard Core Cartels. This paper will 
comment on whether it is necessary or 
useful to have a common international 
understanding about what constitutes a 
“hard core cartel”, both domestically 
and internationally, and on how the 
term should be defined. This paper 
would consider the potential for 
cooperation under existing bilateral or 
international instruments (e.g., bilateral 
accords and OECD Recommendations, 
among others), and assess next steps 
under these agreements. Further, this 
paper would make suggestions for 
enhanced enforcement cooperation 
between the United States and foreign 
jurisdictions in enforcement efforts 
against hard core cartels. These 
suggestions would include 
recommendations for positive 
incentives the United States might offer 
to foreign jurisdictions as 
encouragement for them to alert the 
United States to hard core cartel 
activities that are affecting the United 
States. 

Please send written replies to: ICPAC, 
U.S. Department of Justice, Antitrust 
Division—Rm. 10011, 601 D Street, 
N.W., Washington, DC 20530, Facsimile: 
(202) 514-4508, Electronic Mail: 
icpac.atr@usdoj.gov. 

Merit E. Janow, 

Executive Director, International Competition 
Policy Advisory Committee. 

{FR Doc. 98-28547 Filed 10-26-98; 8:45 am] 
BILLING CODE 4410-11-M 


DEPARTMENT OF JUSTICE 
Federal Bureau of Investigation 


DNA Advisory Board Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act, notice 
is hereby given that the DNA Advisory 


Board (DAB) will meet on November 18, 


1998, from 10:00 am until 4:00 pm at 
The Double Tree Hotel, 300 Army Navy 
Drive, Arlington, Virginia, 22202. All 
attendees will be admitted only after 


displaying personal identification 
which bears a photograph of the 
attendee. 

The DAB’s scope of authority is: To 
develop, and if appropriate, periodically 
revise, recommended standards for 
quality assurance to the Director of the 
FBI, including standards for testing the 
proficiency of forensic laboratories, and 
forensic analysts, in conducting analysis 
of DNA; To recommend standards to the 
Director of the FBI which specify 
criteria for quality assurance and 
proficiency tests to be applied to the 
various types of DNA analysis used by 
forensic laboratories, including 
statistical and population genetics 
issues affecting the evaluation of the 
frequency of occurrence of DNA profiles 
calculated from pertinent population 
database(s); To recommend standards 
for acceptance of DNA profiles in the 
FBI’s Combined DNA Index System 
(CODIS) which take account of relevant 
privacy, law enforcement and technical 
issues; and, To make recommendations 
for a system for grading proficiency 
testing performance to determine 
whether a laboratory is performing 
acceptably. 

The topics to be discussed at this 
meeting include: a review of minutes 
from the July 16, 1998, meeting; 
introduction of the newly appointed 
Board Chairman, voting on the DRAFT 
Quality Assurance Standards for 
Convicted Offender DNA Databasing 
Laboratories; update on the waiver 
process for technical manager or leader; 
discussion of certification; and a 
discussion of topics for the next DNA 
Advisory Board meeting. 

The meeting is open to the public on 
a first-come, first seated basis. Anyone 
wishing to address the DAB must notify 
the Designated Federal Employee (DFE) 
in writing at least twenty-four hours 
before the DAB meets. The notification 
must include the requestor’s name, 
organizational affiliation, a short 
statement describing the topic to be 
addressed, and the amount of time 
requested. Oral statements to the DAB 
will be limited to five minutes and 
limited to subject matter directly related 
to the DAB’s agenda, unless otherwise 
permitted by the Chairman. 

Any member of the public may file a 
written statement for the record 
concerning the DAB and its work before 
or after the meeting. Written statements 
for the record will be furnished to each 
DAB member for their consideration 
and will be included in the official 
minutes of a DAB meeting. Written 
statements must be type-writ*ten on 81/2” 
x 11” xerographic weight paper, one 
side only, and bound only by a paper 
clip (not stapled). All pages must be 
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numbered. Statements should include 
the Name, Organizational Affiliation, 
Address, and Telephone number of the 
author(s). Written statements for the 
record will be included in minutes of 
the meeting immediately following the 
receipt of the written statement, unless 
the statement is received within three 
weeks of the meeting. Under this 
circumstance, the written statement will 
be included with the minutes of the 
following meeting. Written statements 
for the record should be submitted to 
the DFE. 

Inquiries may be addressed to the 
DFE, Dr. Dwight E. Adams, Chief, 
Scientific Analysis Section, Laboratory 
Division—Room 3266, Federal Bureau 
of Investigation, 935 Pennsylvania 
Avenue, N.W., Washington, DC 20535— 
0001, (202) 324-4416, FAX (202) 324— 
1462. 


Dated: October 21, 1998. 


Dwight E. Adams, 

Chief, Scientific Analysis Section Federal 
Bureau of Investigation. 

[FR Doc. 98—28758 Filed 10-26-98; 8:45 am] 
BILLING CODE 4410-02-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


Job Training Partnership Act: Native 
American Employment and Training 
Council 


AGENCY: Employment and Training 
Administration, Labor. 


ACTION: Notice of meeting. 


SUMMARY: Pursuant to section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), as amended, and 
section 401(k)(1) of the Job Training 
Partnership Act, as amended [29 U.S.C. 
1671(k)(1)], notice is hereby given of a 
meeting of the Native American 
Employment and Training Council. 

TIME AND DATE: The meeting will begin 
at 9:00 a.m. EST on Thursday, 
November 12, 1998, and continue until 
5:00 p.m. EST that day. The meeting 
will reconvene at 9:00 a.m. EST on 
Friday, November 13, 1998, and adjourn 
at 4:00 p.m. EST on that day. The period 
from 3:00 p.m. to 5:00 p.m. EST on 
November 12 will be reserved for 
participation and presentation by 
members of the public. 

PLACE: Rooms S—4215 A, B, & C of the 
Frances Perkins Building, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW, Washington, DC 20210. 
STATUS: The meeting will be open to the 
public. 


MATTERS TO BE CONSIDERED: The agenda 
will focus on the following topics: (1) 
status of the Program Year 1998 
Partnership Plan; (2) progress of the 
evaluation of the section 401 program; 
(3) progress of the performance 
measures/standards workgroup; (4) 
status of technical assistance and 
training provision for Year 
1998 and 1999; (5) status of FY 1999 
Indian and Native American Welfare-to- 
Work program implementation; and (6) 
status of pending implementation of the 
Workforce Investment Act, including a 
report on the progress of the Regulations 
Work Group. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Anna W. Goddard, Director, Office of 
National Programs, Employment and 
Training Administration, U.S. 
Department of Labor, Room N—4641, 
200 Constitution Avenue, NW, 
Washington, DC 20210. Telephone: 
(202) 219-5500 ext 122 (VOICE) or (202) 
326-2577 (TDD) (these are not toll-free 
numbers). 

Signed at Washington, DC, this 21st day of 
October, 1998. 
Anna W. Goddard, 
Director, Office of National Programs. 
[FR Doc. 88-28750 Filed 10-26-98; 8:45 am] 
BILLING CODE 4510-30-P 


NATIONAL FOUNDATION FOR THE 
ARTS AND HUMANITIES 


Institute of Museum and Library 
Services, Office of Library Services: 
Submission for OMB Review, 
Comment Request; State Grants 
Annual Report 


AGENCY: Institute of Museum and 
Library Services, NFAH. 
ACTION: Notice. 


SUMMARY: The Institute of Museum 
Services has submitted the following 
public information request to the Office 
of Management and Budget for review 
and approval in accordance with the 
Paperwork Reduction Act of 1995 (P.L. 
104-13, 44 U.S.C. Chapter 35) 
Currently, the Institute of Museum and 
Library Services is soliciting comment 
concerning a new collection entitled, 
State Grants Annual Report. A copy of 
this proposed form, with applicable 
supporting documentation, may be 
obtained by calling the Institute of 
Museum and Library Services, Director 
of State , Director, Jane Heiser 
(202) 606-5395. Individuals who use a 
telecommunications device for the deaf 
(TTY/TDD) may call (202) 606-8636. 
Comments should be sent to Office of 
Information and Regulatory Affairs, 


Attn.: OMB Desk Officer for Education, 
Office of Management and Budget, 
Room 10235, Washington, DC 20503 
(202) 395-7316), by March 27, 1998. 

The OMB is particularly interested in 
comments which: 

e Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

e Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions sao 

e Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

e Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., aia electronic submission of 
res 

Public Law 104-208 
enacted on September 30, 1996 contains 
the Library Services and Technology 
Act, a reauthorization and refocusing of 
federal library programs. This 
legislation provides that [The State plan 
shall] provide assurances satisfactory to 
the Director that such agency will make 
sucia reports, in such form and 
containing such information, as the 
Director may reasonably require to carry 
out this subchapter and to determine the 
extent to which fund provided under 
this subchapter have been effective in 
carrying out the purposes of this 
subchapter. The Act describes the 
following purposes. 

esta ish or enhance electronic 
linkages among or between libraries 
electronically link libraries with 
educational, social or information 
services; assist libraries in accessing 
information through electronic 
networks; 

¢ encourage libraries in different 
areas, and encourage different types of 
libraries, to establish consortia and 
share resources; or 

« pay costs for libraries to acquire or 
share computer systems and 
telecommunications technologies; and 

« target library and information 
services to persons having difficulty 
using a library and to underserved 
urban and rural communities, including 
children (from birth through age 17) 
from families and incomes below the 
poverty line (as defined by the Office of 
Management and Budget and revised 
annually in accordance with section 
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673(2) applicable to family size 

involved. 
Type of Review: New collection. 
Agency: Institute of Museum and 

Library Services. 

Title: State Grant Annual Report. 

OMB Number: N/A 

Affected Publics: States and entities. 

Total Respondents: 59. 

Frequency: annually. 

Total Responses: 59. 

Average Time per Response: 2 hours. 

Estimated Total Burden Hours: 118. 

Total Burden Cost (capital/startup): 


$0. 
Total Burden Cost (operating/ 
maintenance): $0. 
FOR FURTHER INFORMATION CONTACT: 
Mamie Bittner, Director Public and 
Legislative Affairs, Institute of Museum 
and Library Services, 1100 Pennsylvania 
Ave. NW., Washington, DC 20506. 
Dated: October 21, 1998. 
Mamie Bittner, 
Director Public and Legislative Affairs. 
[FR Doc. 98—28656 Filed 10—26—98; 8:45 am] 
BILLING CODE 7036-01-M 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 50-317 and 50-318] 


Baltimore Gas and Electric Co., Notice 
of Consideration of Issuance of 
Amendment to Facility Operating 
License, Proposed No Significant 
Hazards Consideration Determination, 
and Opportunity for a Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License Nos. DPR- 
53 and DPR-69 issued to Baltimore Gas 
and Electric Company (the licensee) for 
operation of the Calvert Cliffs Nuclear 
Power Plant, Unit Nos. 1 and 2 located 
in Calvert County, Maryland. 

The proposed amendment revises 
Technical Specification (TS) 3.3.1, 
“Reactor Protective System (RPS) 
Instrumentation—Operating,” and TS 
3.3.2, “Reactor Protective System (RPS) 
Instrumentation—Shutdown,” to clarify 
an inconsistency between the TS 
wording and the design bases as 
described in the TS Bases and the 
Updated Final Safety Analysis Report 
(UFSAR). Specifically, the proposed 
change replaces the operating bypass 
input process variable, Thermal Power, 
in Footnotes (a), (b), and (d) of Table 
3.3.1—1 and in the Note to Limiting 
Condition for Operation (LCO) 3.3.2 
with Nuclear Instrument (NI) Power. In 
addition, it clarifies Footnote (e) of 
Table 3.3.1—1 by indicating the input 


process variable as “NUCLEAR 
INSTRUMENT POWER.” Footnotes (a), 
(b), (d), (e), and the LCO Note describe 
operating bypasses for RPS Trip 
Functions Rate of Change of Power— 
High, Reactor Coolant Flow—Low, 
Axial Power Distribution—High, 
Thermal Margin/Low Pressure, 
Asymmetric Steam Generator Transient, 
and Loss of Load. 


Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 
regulations. 


The Commission has made a 
proposed determination that the 
amendment request involves no 
significant hazards consideration. Under 
the Commission’s regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or 
(3) involve a significant reduction in a 
margin of safety. As required by 10 CFR 
50.91(a), the licensee has provided its 
analysis of the issue of no significant 
hazards consideration, which is 
presented below: 


1. Would not involve a significant increase 
in the probability or consequences of an 
accident previously evaluated. 

The proposed change to Technical 
Specifications 3.3.1 and 3.3.2 does not 
adversely impact structure, system, or 
component design or operation in a manner 
that would result in a change in the 
frequency of occurrence of accident 
initiation. The reactor trip bypass and 
automatic enable functions are not accident 
initiators. Consequently, the proposed 
Technical Specification change will not 
significantly increase the probability of 
accidents previously evaluated. Clarifying 
the input process variable of the operating 
bypasses and automatic bypass removals of 
the affected reactor trips does not alter the 
setpoint nor the manner of operation of the 
operating bypasses and automatic bypass 
removals. 

_ Therefore, the proposed change does not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

2. Would not create the possibility of a ucw 
or different type of accident from any 
accident previously evaluated. 

No new cr different accidents result from 
clarifying the input process variable of the 
operating bypasses and automatic bypass 
removals of the affected reactor trips. The 
results of previously performed accident 
analyses remain valid. 

Therefore, the proposed change does not 
create the possibility of a new or different 


type of accident from any accident 
previously evaluated. 

3. Would not involve a significant 
reduction in a margin of safety. 

The proposed change does not alter the 
setpoint nor the manner of operation of the 
operating bypasses and automatic bypass 
removals of the affected.reactor trips. The 
change merely replaces the identification of 
the input process variable with the 
appropriate identification of power. 

Therefore, this proposed modification does 
not significantly reduce the margin of safety. 


The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 


The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. 


Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that 
failure to act in a timely way would 
result, for example, in derating or 
shutdown of the facility, the 
Commission may issue the license 
amendment before the expiration of the 
30-day notice period, provided that its 
final determination is that the 
amendment involves no significant 
hazards consideration. The final 
determination will consider all public 
and State comments received. Should 
the Commission take this action, it will 
publish in the Federal Register a notice 
of issuance and provide for opportunity 
for a hearing after issuance. The 
Commission expects that the need to 
take this action will occur very 
infrequently. 

Written comments may be submitted 
by mail to the Chief, Rules and 
Directives Branch, Division of 
Administrative Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555- 
0001, and should cite the publication 
dete and page number of this Federal 
Regicter notice. Written comments may 
also be delivered to Room 6D59, Two 
White Flint North, 11545 Rockville 
Pike, Rockville, Maryland, from 7:30 
a.m. to 4:15 p.m. Federal workdays. 
Copies of written comments received 
may be examined at the NRC Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC. 
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The filing of requests for hearing and 
petitions for leave to intervene is 
discussed below. 

By November 27, 1998, the licensee 
may file a request for a hearing with 
respect to issuance of the amendment to 
the subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for a hearing and a petition for leave to 
intervene. Requests for a hearing and a 
petition for leave to intervene shall be 
filed in accordance with the 
Commission’s “Rules of Practice for 
Domestic Licensing Proceedings” in 10 
CFR Part 2. Interested persons should 
consult a current copy of 10 CFR 2.714 
which is available at the Commission’s 
Public Document Room, the Gelman 
Building, 2120 L Street, NW., 
Washington, DC, and at the local public 
document room located at the Calvert 
County Library, Prince Frederick, 
Maryland 20678. If a request for a 
hearing or petition for leave to intervene 
is filed by the above date, the 
Commission or an Atomic Safety and 
Licensing Board, designated by the 
Commission or by the Chairman of the 
Atomic Safety and Licensing Board 
Panel, will rule on the request and/or 
petition; and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) the nature of the 
petitioner’s right under the Act to be 
made party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to 15 days prior to the first 
prehearing conference scheduled in the 
proceeding, but such an amended 
petition must satisfy the specificity 

irements described above. 

N later than 15 days prior to the first 
prehearing conference scheduled in the 


proceeding, a petitioner shall file a 
supplement to the petition to intervene 
which must include a list of the 
contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 


. show that a genuine dispute exists with 


the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if 
proven, would entitle the petitioner to 
relief. A petitioner who fails to file such 
a supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
icipate as a party. 
=> permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it immediately effective, 
notwithstanding the request for a 
hearing. Any hearing held would take. 
place after issuance of the amendment. 

If the final determination is that the 
amendment request involves a 
significant hazards consideration, any 
hearing held would take place before 
the issuance of any amendment. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001, Attention: 
Rulemakings and Adjudications Staff, or 
may be delivered to the Commission’s 
Public Document Room, the Gelman 
Building, 2120 L Street, NW., 


Washington, DC, by the above date. A 
copy of the petition should also be sent 
to the Office of the General Counsel, 
U.S. Nuclear Regulatory Commission, — 
Washington, DC 20555-0001, and to Jay 
E. Silberg, Esquire, Shaw, Pittman, Potts 
and Trowbridge, 2300 N Street, NW, 
Washington, D.C. 20037, attorney for the 
licensee. 

Nontimely filings of petitions for 
leave to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714(a)(1)(i)-{v) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment dated October 16, 1998, 
which is available for public inspection 
at the Commission's Public Document 
Room, the Gelman Building, 2120 L 
Street, NW., Washington, DC, and at the 
local public document room located at 
the Calvert County Library, Prince 
Frederick, Maryland 20678. 

Dated at Rockville, Maryland, this 21st day 
of October 1998. 

For the Nuclear Regulatory Commission. 
Alexander W. Dromerick, Sr., 

Project Manager, Project Directorate I-I, 
Division of Reactor Projects—i/H, Office of 
Nuclear Reactor Regulation. 

[FR Doc. 98-28748 Filed 10-26-98; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 50-334 and 50-412] 


Duquesne Light Co.; Ohio Edison Co.; 
Pennsylvania Power Co.; the Cleveland 
Electric Illuminating Co.; the Toledo 
Edison Co.; Beaver Valley Power 
Station, Unit Nos. 1 and 2; Notice of 
Witthdrawai of Application for. 
Amendment to Facility Operating 
License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
granted the request of Duquesne Light 
Company, et al. (the licensee) to 
withdraw its March 10, 1997, 
application for proposed amendment to 
Facility Operating License Nos. DPR-66 
and NPF-73 for the Beaver Valley 
Power Station, Unit Nos. 1 and 2, 
located in Beaver County, Pennsylvania. 

‘The proposed amendment would 
have revised the facility Technical 
Specifications pertaining to repair of 
steam generator tubes by on of 
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sleeves utilizing the electrosleeving 
process developed by Framatome 
Technologies, Inc. 

The Commission had previously 
issued a Notice of Consideration of 
Issuance of Amendment published in 
the Federal Register on April 23, 1997 
(62 FR 19831). However, by letter dated 
October 13, 1998, the licensee withdrew 
the proposed change. 

For further details with respect to this 
action, see the application for 
amendment dated March 10, 1997, and 
the licensee’s letter dated October 13, 
1998, which withdrew the application 
for license amendment. The above 
documents are available for public 
inspection at the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC, 
and at the local public document room 
located at the B. F. Jones Memorial 
Library, 663 Franklin Avenue, 
Aliquippa, PA 15001. 

Dated at Rockville, Maryland, this 21st day 
of October 1998. 

For the Nuclear Regulatory Commission. 
Donald S. Brinkman, 

Senior Project Manager, Project Directorate 
I-2, Division of Reactor Projects—I/II, Office 
of Nuclear Reactor Regulation. 

[FR Doc. 98-28747 Filed 10-26-98; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 50-315 and 50-316] 


Indiana Michigan Power Company; 
Notice of Consideration of Issuance of 
Amendment to Facility Operating 
License, Proposed No Significant 
Hazards Consideration Determination, 
and Opportunity for a Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. DPR— 
58 and Facility Operating License No. 
DPR-74 issued to Indiana Michigan 
Power Company (the licensee) for 
operation of the Donald C. Cook Nuclear 
Power Plant, Units 1 and 2 located in 
Berrien County, Michigan. 

The proposed amendment would 
revise Technical Specification Section 
3.4.1.3, “Reactor Coolant System 
{[RCS]—Shutdown,” and its associated 
bases to provide separate requirements | 
for mode 4, mode 5 with the loops 
filled, and mode 5 with the loops not 
filled. The proposed changes would 
allow the steam generators to be used to 
remove heat from the primary coolant in 

mode 5 with the loops filled. 
‘ Before issuance of the proposed 
license amendment, the Commission 


will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 

lations. 

e Commission has made a 
proposed determination that the 
amendment request involves no 
significant hazards consideration. Under 
the Commission’s regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or 
(3) involve a significant reduction in a 
margin of safety. As required by 10 CFR 
50.91(a), the licensee has provided its 
analysis of the issue of no significant 
hazards consideration, which is 
presented below: 


Criterion 1 


Does the change involve a significant 
increase in the probability or consequences 
of an accident previously evaluated? 

The proposed changes do not affect any 
accident initiators or precursors. In mode 4 
and mode 5, coolant loops are required to 
remove decay heat and to mitigate a boron 
dilution event. The proposed changes allow 
the steam generators to be used to remove 
heat in mode 5 with the reactor coolant loops 
filled. The redundancy requirements 
continue to be met. Allowing an additional 
heat removal source increases the availability 
of a backup source. Increasing the required 
steam generator water level in mode 4 when 
a reactor coolant pump and associated steam 
generator are used is considered 
conservative. This provides reasonable 
assurance that decay heat can be removed as 
required. The proposed value bounds values 
previously used for emergency and abnormal 
operations. The proposed value includes 
margin for instrument uncertainties and 
process errors. 

There are no significant impacts on loss of 
a residual heat removal [RHR] system loop. 
The risk associated with reduced RHR 
inventory is minimized by ensuring that 
adequate heat removal capability is available 
and by implementing commitments made in 
response to NRC Generic Letter 88-17, “‘Loss 
of Decay Heat Removal,” and Generic Letter 
87-12, ‘‘Loss of RHR While RCS Partially 
Filled.” 

The proposed changes do not impact the 
ability of the low temperature overpressure 
protection (LTOP) system to protect the RCS 
from overpressure transients. A review 
determined that the proposed changes do not 
impact the Licensee’s previous commitments 
regarding LTOP. The proposed changes for 
mode 5 do not affect the ability of the LTOP 
devices to limit pressure in the RCS. Two 
events that would cause a transient are 
startup of an idle reactor coolant pump with 
secondary water temperature of the steam 
generator less than or equal to 50°F above the 
RCS cold leg temperature, or the start of a 
charging pump and its injection into a water 


solid RCS. The first event is addressed by 
limitations in notes to the mode 5 T/S. The 
second event is precluded by T/S 3.1.2.3. The 
proposed changes do not introduce any new 
events that could cause a pressure transient. 
Therefore, the LTOP system continues to 
serve its function. 

The proposed changes have no impact on 
the ability to mitigate the postulated 
accidents. A review of the accident analyses 
determined that they remain bounding. The 
proposed changes provide assurance that 
decay heat is removed as designed and that 
redundancy is maintained. Therefore, it was 
concluded that there is no effect on the types 
or increase in the amounts of any effluent 
that may be released offsite. It was also 
concluded that the consequences of an 
accident are unchanged. 

Therefore, this proposed amendment does 
not involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 


Criterion 2 


Does the change create the possibility of a 
new or different kind of accident from any 
accident previously evaluated? 

The proposed changes do not affect the 
design or operation of any system, structure, 
or component in the plant. The steam 
generators are designed to transfer heat from 
the primary coolant to the secondary coolant. 
Using them as an alternate heat sink in mode 
5 with the reactor coolant loops filled is 
consistent with this design. There are no 
changes to parameters governing plant 
operation, and no new or different type of 
equipment will be installed. Therefore, it was 
concluded that the proposed changes do not 
create the possibility of a new or different 
kind of accident from any previously 
evaluated. 


Criterion 3 


Does the change involve a significant 
reduction in a margin of safety? 

The proposed changes do not introduce 
new equipment, equipment modifications, or 
new or different modes of plant operation. 
These changes do not affect the operational 
characteristics of any equipment or systems. 
Increasing the required steam generator water 
level in mode 4 increases the amount of heat 
that can be removed from the primary 
coolants. Allowing an alternate heat removal 
source in mode 5 with the loops filled 
increases margin by cooling the primary via 
a passive system (natural circulation). 
Therefore, it was concluded that no 
reduction in the margin of safety will occur 
as a result. 

Therefore, these changes do not involve a 
significant reduction in the margin of safety. 
Conclusion 

In summary, based upon the above 
evaluation, the Licensee has concluded that 
these changes involve no significant hazards 
consideration. 

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92 are satisfied. 
Therefore, the NRC staff proposes to 
determine that the amendment request 
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involves no significant hazards 
consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that 
failure to act in a timely way would 
result, for example, in derating or 
shutdown of the facility, the 
Commission may issue the license 
amendment before the expiration of the 
30-day notice period, provided that its 
final determination is that the 
amendment involves no significant 
hazards consideration. The final 
determination will consider all public 
and State comments received. Should 
the Commission take this action, it will 
publish in the Federal Register a notice 
of issuance and provide for opportunity 
for a hearing after issuance. The 
Commission expects that the need.to 
take this action will occur very 

uently. 

Written comments may be submitted 
by mail to the Chief, Rules and 
Directives Branch, Division of 
Administrative Services, Office of 


Administration; U.S. Nuclear Regulatory 


Commission, Washington, DC 20555— 
0001, and should cite the publication 
date and page number of this Federal. 
ister notice. Written comments may 
also be delivered to Room 6D59, Two 
White Flint North, 11545 Rockville 
Pike, Rockville, Maryland, from 7:30 
a.m. to 4:15 p.m. Federal workdays. 
Copies of written comments received 
may be examined at the NRC Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC. 

The filing of requests for hearing and 
petitions for leave to intervene is 
discussed below. 

By November 27, 1998, the licensee 
may file a request for a hearing with 
respect to issuance of the amendment to 
the subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for a hearing and a petition for leave to 
intervene. Requests for a hearing and a 
petition for leave to intervene shall be 
filed in accordance with the 
Commission’s ‘Rules of Practice for 
Domestic Licensing Proceedings” in 10 
CFR Part 2. Interested persons should 
consult a current copy of 10 CFR 2.714 
which is available at the Commission’s 


Public Document Room, the Gelman 
Building, 2120 L Street, NW., 
Washington, DC, and at the local public 
document room located at the Maud 
Preston Palenske Memorial Library, 500 
Market Street, St. Joseph, MI 49085. If 
a request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated _ 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition; and the Secretary or the 
designated Atomic Safety and Licensing 
Board wiil issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) the nature of the 
petitioner’s right under the Act to be 
made party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to 15 days prior to the first 
prehearing conference scheduled in the 
proceeding, but such an amended 
petition must satisfy the specificity 

uirements described above. 

ot later than 15 days prior to the first 

prehearing conference scheduled in the 
proceeding, a petitioner shall file a 
supplement to the petition to intervene 
which must include a list of the 
contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to these specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 


must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if 
proven, would entitle the petitioner to 
relief. A petitioner who fails to file such 
a supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
sce em fully in the conduct of the 

ing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it immediately effective, 
notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendment. . 

If the final determination is that the 
amendment request involves a 
significant hazards consideration, any 
hearing held would take place before 
the issuance of any amendment. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001, Attention: 
Rulemakings and Adjudications Staff, or 
may be delivered to the Commission's 
Public Document Room, the Gelman 
Building, 2120 L Street, NW., 
Washington, DC, by the above date. A 
copy of the petition should also be sent 
to the Office of the General Counsel, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555-0001, and to 
Jeremy J. Euto, Esquire, 500 Circle 
Drive, Buchanan, MI 49107, attorney for 
the licensee. 

Nontimely filings of petitions for 
leave to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714(a)(1)()-{v) and 2.714{d). 
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For further details with respect to this 
action, see the application for 
amendment dated October 8, 1998, 
which is available for public inspection 
at the Commission’s Public Document 
Room, the Gelman Building, 2120 L 
Street, NW., Washington, DC, and at the 
local public document room located at 
the Maud Preston Palenske Memorial 
Library, 500 Market Street, St. Joseph, 
MI 49085. 

Dated at Rockville, Maryland, this 20th day 
of October 1998. 

For the Nuclear Regulatory Commission 
John F. Stang Jr., : 

Sr. Project Manager, Project Directorate III- 


1, Division of Reactor Projects—III/IV, Office 
of Nuclear Reactor Regulation. 


[FR Doc. 98-28746 Filed 10-26-98; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 50-254 and 50-265] 


MidAmerican Energy Co.; Quad Cities 
Nuclear Power Station, Units 1 and 2; 
Notice of indirect Transfer of Licenses 


Notice is hereby given that the United 
States Nuclear Regulatory Commission 
(Commission) is considering the 
issuance of an order approving under 10 
CFR 50.80 the indirect transfer of the 
licenses to the extent held by 
MidAmerican Energy Company 
(MidAmerican) with respect to its 25 
percent ownership interest in Quad 
Cities Nuclear Power Station, Units 1 


and 2, effectively to CalEnergy Company 


(CalEnergy). By letters dated September 
10, 1998, Commonwealth Edison 
Company (ComEd), CalEnergy, and 
MidAmerican informed the Commission 
that CalEnergy and MidAmerican 
Energy Holdings Company (MAHC), the 
parent holding company of 
MidAmerican, have entered into a 
merger agreement, under which 
CalEnergy effectively will acquire 
MAHC. MidAmerican will become a 
wholly-owned subsidiary of what is 
essentially CalEnergy and remain as a 
Commission licensee as described in the 
existing facility operating licenses for 
Quad Cities. 

Pursuant to 10 CFR 50.80, no license 
shall be transferred, directly or 
indirectly, through transfer of control of 
the license, unless the Commission 
consents in writing after notice to 
interested persons. Such approval is 
contingent upon the Commission’s 
determination that the holder of the 
license following the transfer of the 
control is qualified to hold the license 
and that the transfer is otherwise 


consistent with applicable provisions of 
law, regulations and orders of the 
Commission. MidAmerican has 
requested consent under 10 CFR 50.80 
for the indirect transfer of the licenses 
to the extent effected by the merger 
described above. 

For further details with respect to this 
action, see the application and 
respective cover letters dated September 
10, 1998, and supplemental letter dated 
September 16, 1998 and attachments 
thereto which are available for public 
inspection at the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC, 
and at the local public document room 
located at the Dixon Public Library, 221 
Hennepin Avenue, Dixon, Illinois 
61021. 

Dated at Rockville, Maryland, this 20th day 
of October 1998. 

For the Nuclear Regulatory Commission. 
Stuart A. Richards, 

Director, Project Directorate III-2, Division 


of Reactor Projects—II/IV, Office of Nuclear 
Reactor Regulation. 


[FR Doc. 98-28749 Filed 10—26—98; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


Notice of Signing of a Revised 
Memorandum of Understanding 
Between the NRC and the Department 
of Labor (DOL) 


AGENCIES: Nuclear Regulatory 
Commission and the Department of 
Labor. 


ACTION: Memorandum of Understanding 
Between the Nuclear Regulatory 
Commission and the Department of 
Labor. 


SUMMARY: The Nuclear Regulatory 
Commission and the Department of 
Labor entered into a revised 
Memorandum of Understanding (MOU), 
effective September 9, 1998. The 
purpose of the MOU is to facilitate 
coordination and cooperation 
concerning the employee protection 
provisions of Section 211 of the Energy 
Reorganization Act of 1974, as 
amended, 42 U.S.C. 5851. Both agencies 
agree that administrative efficiency and 
sound enforcement policies will be 
maximized by this cooperation and the 
timely exchange of information in areas 
of mutual interest. The text of the MOU 
is set forth below. 


FOR FURTHER INFORMATION CONTACT: Mr. 
Edward T. Baker, telephone 301-415- 
8529. Office of Nuclear Reactor 
Regulation, MS O-5E-7, U.S. Nuclear 


Regulatory Commission, Washington, 
D.C. 20555. 

Dated at Rockville, Maryland, this 21st day 
of October 1998. 

For the Nuclear Regulatory Commission. 
Edward T. Baker III, 
Agency Allegation Advisor, Office of Nuclear 
Reactor Regulation. 


Memorandum of Understanding . 
Between the Department of Labor and 
the Nuclear Regulatory Commission; 
Cooperation Regarding Employee 
Protection Matters 


1. Purpose 

The U.S. Nuclear Regulatory 
Commission (NRC) and the Department 
of Labor (DOL) enter into this agreement 
to facilitate coordination and 
cooperation concerning the employee 
protection provisions of Section 211 of 
the Energy Reorganization Act of 1974 
(ERA), as amended, 42 U.S.C. 5851. 


2. Background 

Section 211 of the ERA prohibits any 
employer, including a Nuclear 
Regulatory Commission licensee, 
license applicant or a contractor or 
subcontractor of a Commission licensee 
or applicant, from discriminating 
against any employee with respect to his 
or her compensation, terms, conditions 
or privileges of employment because the 
employee assisted or participated, or is 
about to assist or participate in any 
manner in any action to carry out the 
purposes of either the ERA or the 
Atomic Energy Act of 1954 (AEA), as 
amended, 42 U.S.C. 2011 et sec. 

The NRC and DOL have 
complementary responsibilities in the 
area of employee protection. DOL has 
the responsibility under Section 211 of 
the ERA to investigate employee 
complaints of discrimination and may, 
after an investigation or hearing, order 
a violator to take affirmative action to 
abate the violation, reinstate the 
complainant to his or her former 
position with back pay, and award 
compensatory damages, including 
attorney fees. NRC, although without 
authority to provide a remedy to an 
employee, has independent authority 
under the AEA to take appropriate 
enforcement action against Commission 
applicants and licensees and their 
contractors that violate the AEA or 
Commission requirements, (i.e., 10 CFR 
50.7 and similar requirements in other 
parts of Title 10 of the Code of Federal 
Regulations) which prohibit 
discrimination against employees based 
on their engaging in protected activities. 
NRC enforcement action may include 
issuance of a Notice of Violation to the 
responsible applicant, licensee, — 
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contractor, and/or individual; 
imposition of a civil penalty; issuance of 
an order removing the responsible 
individual from licensed activities; and/ 
or license denial, suspension, 
modification or revocation. 

Although each agency will carry out 
its statutory responsibilities ; 
independently, the agencies agree that 
administrative efficiency and sound 
enforcement policies will be maximized 
by cooperation and the timely exchange 
of information in areas of mutual 
interest. 


3. Areas of Cooperation 

a. DOL agrees to promptly notify NRC 
of any complaint filed with DOL 
alleging discrimination within the scope 
of Section 211 of the ERA by a 
Commission licensee, applicant or a 
contractor or subcontractor of a 
Commission licensee or applicant. DOL 
will provide a quarterly listing of 
Section 211 complaints received. DOL 
will promptly provide NRC a copy of all 
complaints, decisions made prior to a 
hearing, investigation reports, and 
orders associated with any hearing or 
administrative appeal on the complaint. 
DOL will also cooperate with the NRC 
and shall keep the NRC informed on the 
status of any judicial proceedings 
seeking review of an order of DOL’s 
Administrative Review Board issued in 
a proceeding under Section 211 of the 
ERA 


b. NRC and DOL agree to cooperate 
with each other to the fullest extent 
possible in every case of alleged 
discrimination involving employees of 
Commission licensees, license 
applicants, or contractors or 
subcontractors of Commission licensees 
or applicants. Every agency agrees to 
share all information it obtains 
concerning a particular complaint of 
discrimination and, to the extent 
permitted by law, will protect 
information identified as sensitive that 
has been supplied to it by the other 
agency. This cooperation does not 
require either agency to share 
information gathered during an 
investigation until the investigation is 
complete. 

c. For cases in which the NRC 
completes its investigation of a Section 
211 complaint, and DOL’s investigation 
is still ongoing, the NRC will provide 
the results of its investigation to the 
appropriate Occupational Safety & 
Health Administration (OSHA) contact, 
subject to Department of Justice (DOJ) 
constraints on the timing of the release 
of NRC investigation material. NRC will 
take all reasonable steps to assist DOL 
in obtaining access to licensed facilities 
and any necessary security clearances. 


Consistent with relevant statutes, NRC 
regulations, and the availability of NRC 
resources, the NRC will cooperate with 
DOL and make available information, 
agency positions, and agency witnesses 
as necessary to assist DOL in completing 
the adjudication record on complaints 
filed under Section 211. 


d. If the NRC receives a complaint 
concerning a possible violation of 
Section 211, it will inform the 
complainant that a personal remedy is 
available only through DOL and that the 
person must personally contact DOL in 
order to file a complaint. NRC will 
provide the complainant the local 
address and phone number of the OSHA 
office and advise the complainant that 
OSHA must receive the complaint 
within 180 days of the alleged 
discrimination. 

e. Each agency shall designate and 
maintain points of contact within its 
headquarters and regional offices for 
purposes of implementation of the 
MOU. Matters affecting p and 
policy issues will be handled by the 
headquarters offices of the agencies. 


4. Implementation 


The NRC official responsible for 
implementation of this agreement is the 
Chairman of the NRC. The DOL official 
responsible for implementation of this 
agreement is the Secretary of Labor. 


5. Amendment and Termination 


This Agreement may be amended or 
modified upon written agreement by 
both parties to the Agreement. The 
Agreement may be terminated upon 
ninety (90) days written notice by either 
party. 

6. Effective Date 


This agreement is effective when 
signed by both parties. 
Shirley Ann Jackson, 


Chairman, U.S. Nuclear Regulatory 
Commission. 


Dated: September 1, 1998. 
Alexis Herman, 
Secretary of Labor, U.S. Department of Labor. 
Dated: September 9, 1998. 
[FR Doc. 98-28743 Filed 10-26-98; 8:45 am] 
BILLING CODE 7590-01-M 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 50-335, 50-389, 50-250, and 
50-251] 


Florida Power & Light Co.; St. Lucie 
Plant, Units 1 and 2; Turkey Point 
Piant, Units 3 and 4; issuance of 
Director's Decision Under 10 CFR 


Notice is hereby given that the 
Director, Office of Nuclear Reactor 
Regulation, has taken action with regard 
to a Petition dated February 26, and 27 
and March 6, 1998, (as supplemented 
March 15 and 17, 1998) and March 29, 
and 30, and April 4, 1998, filed by 
Thomas J. Saporito, Jr., on behalf of 
himself and the National Litigation 
Consultants (NLC) (Petitioners), 
pursuant to Section 2.206 of Title 10 of 
the Code of Federal Regulations (10 CFR 
2.206). The Petitioners requested that 
the U.S. Nuclear Regulatory 
Commission (Commission or NRC) take 
action with regard to operations at the 
Florida Power & Light’s (FPL’s or 
licensee’s) St. Lucie Plant, Units 1 and 
2, and Turkey Point Plant, Units 3 and 


4. 

The Petitioners requested that the 
Commission take numerous actions, 
including certain immediate actions, 
with regard to FPL’s St. Lucie and 
Turkey Point Plants. The Petition 
requested that the NRC (1) take 
escalated enforcement action, including 
modifying, suspending, or revoking 
FPL’s operating licenses until it 
demonstrates that there¢s a work 
envirc:.ment that encourages employees 
to raise safety concerns directly to the 
NRC, and issuing civil penalties for 
violations of the NRC’s requirements; (2) 
permit the Petitioners to intervene in a 

ublic hearing regarding whether FPL 

as violated the NRC’s employee 
protection regulations and require FPL 
to allow NLC to assist FPL’s employees 
in understanding and exercising their 
rights under these regulations; (3) 
conduct investigations and require FPL 
to obtain appraisals and third-party 
oversight in order to determine whether 
its work environment encourages 
employees to freely raise nuclear safety 
concerns; (4) inform all employees of 
their rights under the Energy 
Reorganization Act and NRC’s 
regulations to raise such concerns; and 
(5) establish a website on the Internet to 
allow employees to raise concerns 
directly to the NRC. As grounds for 
these requests, the Petitioners assert that 
there is a widespread hostile work 
environment at FPL’s facilities and that 
certain employees have been subjected 
to discrimination for raising nuclear 
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safety concerns, and that the NRC’s 
process for handling allegations and 
responding to concerns of 
discrimination has been ineffective. In 
addition, the Petition requested that the 
NRC immediately investigate concerns 
that contamination occurred and 
remains uncorrected because of the flow 
of water from radiologically controlled 
area at St. Lucie into an unlined pond, 
that FPL is improperly grouping work 
orders in order to reduce the number of 
open orders, that an excessive number 
of outside contract laborers remains on 
site, and that because NRC Resident 
Inspectors are only assigned to the day 
shift, many employees do not have 
access to the Resident Inspectors and 
they cannot monitor safety-related work 
functions outside the day shift. As 
grounds for this request, the Petitioners 
assert that the storm drains from FPL’s 
radioactive contaminated area flow into 
the pond and that FPL is aware of the 
problem but has failed to identify or 
correct this and directs its Health 
Physics personnel to survey the pond by 
sampling only surface water. 

As described in the Director’s 
Decision, the NRC has already 
undertaken certain of the actions that 
the Petitioners have requested. 
Specifically, the NRC has conducted 
numerous inspections evaluating the 
circumstances of many of the issues that 
the Petitioners have raised, and has 
reviewed the settlement agreement 
referred to by the Petitioners in order to 
determine whether it contains any 
restrictive provisions that may “chill” 
the workforce. Thus, to the extent that 
Petitioners have requested that the NRC 
investigate these issues and review the 
settlement agreement, the Director of the 
Office of Nuclear Reactor Regulation has 
granted the Petition. In all ther respects, 
the Petition is denied. The reasons for 
this denial are explained in the 
“Director’s Decision Pursuant to 10 CFR 
2.206” (DD-98—10), the complete text of 
which follows this notice and is 
available for public inspection at the 
Commission’s Public Document Room, 
the Gelman Building, 2120 L Street, 
NW., Washington, DC. A copy of the 
Decision will be filed with the Secretary 
of the Commission for the Commission 
and will be reviewed in accordance 
with 10 CFR 2.206(c) of the 
Commission’s regulations. As provided 
for by this regulation, the Decision will 
constitute the final action of the 
Commission 25 days after the date of 
issuance of this Decision unless the 
Commission, on its own motion, 
institutes a review of the Decision 
within that time. 


Dated at Rockville, Maryland, this 21st day 
of October 1998. 

For the Nuclear Regulatory Commission. 
Samuel J. Collins, 


Director, Office of Nuclear Reactor 
Regulation. 


Director’s Decision Pursuant to 10 CFR 
2.206 


I. Introduction 


By Petitions dated February 26 and 

27, March 6, 1998 (as supplemented 
March 15 and 17, 1998), and Petitions 
dated March 29 and 30, and April 4, 
1998, submitted pursuant to Section 
2.206 of Title 10 of the Code of Federal 
Regulations (Petition), Mr. Thomas J. 
Saporito, Jr., and the National Litigation 
Consultants (NLC) (Petitioners) 
requested that the U.S. Nuclear 
Regulatory Commission (NRC or 
Commission) take numerous actions 
with regard to operations at Florida 
Power and Light Company’s (FPL’s or 
licensee’s) St. Lucie and Turkey Point 
Plants. Briefly summarized, the 
Petitioners requested that the 
Commission: (1) take escalated 
enforcement action, including 
modifying, suspending, or revoking 
FPL’s operating licenses until FPL 
demonstrates that there is a work 
environment which encourages 
employees to raise safety concerns 
directly to the NRC, and issue civil 
penalties for violations of the NRC’s 
requirements; (2) permit Petitioners to 
intervene in a public hearing regarding 
whether FPL has violated the NRC’s 
employee protection regulations and 
require FPL to allow NLC to assist its 
employees in understanding and 
exercising their rights under these 
regulations; (3) conduct investigations 
and require FPL to cbtain appraisals and 
third-party oversight of its performance; 
(4) require the licensee to inform all 
employees of their rights under the 
Energy Reorganization Act and NRC’s 
regulations to raise nuclear safety 
concerns; and (5) establish a website on 
the Internet to allow employees to raise 
concerns to the NRC. 

On May 4, 1998, I acknowledged 
receipt of the Petition and informed the 
Petitioners that the Petition had been 
assigned to me pursuant to 10 CFR 
2.206 of the Commission’s regulations. 
In my acknowledgment letter, the 
Petitioners were informed that their 
request for immediate action was 
denied. I also informed the Petitioners 
that certain of their requests did not 
meet the criteria for treatment under 10 
CFR 2.206 (in particular, the request 
that the NRC establish a website for the 
raising of nuclear safety concerns and 
the request to intervene in a public 


hearing), and that these requests would 
be addressed in separate 
correspondence.! The Petitioners were 
further advised that their assertions of 
inadequate NRC action had been 
referred to the Office of the Inspector 
General (OIG), and that action would be 
taken on the Petitioners’ remaining 
uests within a reasonable time. 
August 6, 1998, the licensee filed 
its response to the Petition. In its 
response, the licensee maintained that 
the Petitioners had not raised any 
substantial health or safety issues, and 
that the Petition should therefore be 
denied. 
II. Discussion 
The Petitioners have raised numerous 
issues as bases for their requests for 
various actions by the NRC. In order to 
facilitate consideration of the 
Petitioners’ requests, they have been 
grouped together in the following 
categories: (1) requests related to 
assertions of licensee discrimination, 
“chilling effect” on the raising of 
nuclear safety concerns, and a hostile 
work environment; (2) requests related 
to assertions of licensee failure to 
establish or implement procedures or 
meet technical specifications; and (3) 
requests related to investigation of 
radioactive contamination and 
additional safety concerns. The issues 
raised by the Petitioners in support of 
each of these requests, and the NRC’s 
evaluation of these issues, are 
summarized below. 


A. Requests Related to Assertions of 
Licensee Discrimination, “Chilling 
Effect’’ on the Raising of Nuclear Safety 
Concerns, and a Hostile Work 
Environment 


The Petitioners have made numerous 
and repetitive requests in connection 
with their claim that the licensee has 
discriminated against employees and 
that the work environment at both St. 
Lucie and Turkey Point discourages the 
raising of nuclear safety concerns. In 
their February 26, 1998, submittal, they 
request that the NRC: (1) take escalated 
enforcement action, including action to 
modify, suspend or revoke FPL’s 
operating licenses, until the licensee 
demonstrates that there is a work 
environment which encourages 
employees to raise safety concerns 
directly to the NRC; (2) require the 
licensee to post and provide notice to 
employees and ensure through its 
training program that employees are 
aware that they may raise safety 
concerns to the NRC, and provide 


' These requests were addressed in 
correspondence to Mr. Saporito dated July 15, 1998. 
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written documentation to the NRC 
affirming that the licensee has complied 
with these requirements; (3) investigate 
the circumstances surrounding adverse 
actions taken against a certain named 
employee and other employees to 
determine if a hostile work environment 
or “chilling effect” exists, if FPL’s 
Employee Concerns Program (ECP) is 
effectively utilized, and whether 
management needs further training in 
developing skills to encourage 
utilization of the ECP; and (4) establish 
an Augmented Maintenance Inspection 
Team to investigate Petitioners’ 
concerns regarding asserted 
deterioration of licensee performance, 
inadequate work force, and strained 
resources. As grounds for these requests, 
Petitioners assert that as a result of the 
NRC’s failure to protect employees, a 
“chilling effect” has been instilled, that 
FPL has discriminated against 
employees including one specifically 
named employee, and that FPL has 
engaged in “punitive suspensions” 
which one can infer are intended to 
prevent the work force from engaging in 
protected activity. The Petitioners make 
similar requests and assertions in their 
February 27, 1998, submittal. For 
example, they repeat their request that 
the NRC initiate an Augmented 
Maintenance Inspection Team to 
determine if licensee layoff 
“restructuring” has resulted in an 
inadequate work force. In addition, they 
request that the NRC initiate actions to 
investigate recent allegedly 
discriminatory actions taken by the 
licensee against another named 
employee. As grounds for these 
requests, the Petitioners assert that this 
named employee and other employees 
are concerned about retaliation against 
them for raising safety concerns, and 
that FPL has announced intentions to 
significantly cut its work force. 

With regard to the Petitioners’ 
assertions regarding alleged 
discrimination against specifically 
named individuals, the Petitioners have 
not provided sufficient information to 
indicate that these individuals suffered 
any adverse action for having engaged 
in protected activity. Therefore, no 
action by the NRC is warranted based 
upon these assertions. With regard to 
the Petitioners’ assertions concerning a 
“chilling effect” at the licensee’s 
facilities, the Petitioners have offered no 
evidence to substantiate this claim. The 
results of the two most recent NRC 
inspections of FPL’s ECP, conducted in 
April-May 1996 and June 1997, indicate 
that FPL’s ECP has been effective in 
handling and resolving individual 
concerns. The inspections also 


determined that the ECP has been 
readily accessible, and employees are 
familiar with the various available 
avenues by which they can express their 
concerns. The results of these 
inspections are documented in 
Inspection Report Nos. 50—250/96—05, 
50—251/96-05, 50—335/96—07, and 50— 
389/96-07, dated May 31, 1996, and 
Inspection Report Nos. 50—335/97-08 
and 50—389/97-08, dated July 16, 1997. 
Although some weaknesses were noted 
during the April—May 1996 inspection, 
the June 1997 inspection determined 
that improvements had been made. In 
addition, during this inspection, all of 
the employees interviewed by the NRC 
inspectors indicated that they would be 
willing to raise perceived safety 
concerns to licensee management. In 
addition, senior NRC regional 
management has met with FPL on 
several occasions to ensure the 
continued sensitivity to this matter. 

In addition, FPL has taken various 
actions since the weaknesses in its 
program were identified in 1996, to 
ensure that employees feel free to raise 
safety concerns. These actions included 
conducting specific training for 
managers and supervisors in handling 
safety concerns, the inclusion of a 
discussion on the rights and 
responsibilities of employees in general 
employee training; the posting of ECP 
information in the plants, and the 
issuance of various site communications 
on the topic of raising safety concerns. 
Most recently, in April 1998, the 
licensee issued a communication to all 
employees emphasizing their right to 
raise safety concerns to their 
supervisors, to the ECP, or to the NRC. 
The licensee included as an attachment 
to this communication a copy of the 
NRC Policy Statement, “Freedom of 
Employees in the Nuclear Industry to 
Raise Safety Concerns Without Fear of 
Retaliation.” 

With regard to the Petitioners’ 
assertion that the licensee has engaged 
in “punitive suspensions” to prevent 
the work force from engaging in 
protected activity, although the licensee 
established a more stringent 
disciplinary action program in mid- 
1997, including suspensions of 
employees, this program was 
established in response to continued 
non-compliances. Contrary to the 
Petitioners’ assertion, the NRC has not 
found any indication that FPL has 
engaged in “punitive suspensions” 
intended to prevent the work force from 
engaging in protected activity nor have 
the Petitioners provided any 
information in support of this assertion. 
The NRC’s assessment is based on the 
staff's continued involvement in 


monitoring licensee performance by 
way of the Resident Inspector Program 
and management meetings regarding the 
effectiveness of FPL’s ECP. Based on the 
above, there is no basis for initiation of 
any of the actions that the Petitioners 
have requested in these submittals. 

In their March 15 submittal, 
Petitioners request that the NRC order 
FPL to: (1) provide, through its training 
program, and by written communication 
to employees, information about the 
Energy Reorganization Act (ERA) and 
Department of Labor (DOL) process; and 
(2) permit NLC to address its employees 
as to their rights under the ERA, assist 
them in resolving complaints of 
retaliation, and act as a “conduit” for 
employees providing concerns 
confidentially to the NRC. As grounds 
for these requests, Petitioners have 
submitted a newspaper article which 
they assert documents FPL’s employees’ 
fear of raising safety concerns to the 
NRC. In this connection, in their March 
17 submittal, Petitioners additionally 
request that the NRC order FPL to 
immediately inform a specifically- 
named employee in writing that FPL 
encourages him to raise safety concerns 
directly to the NRC and will not 
retaliate against him for this conduct. As 
grounds for this request, the Petitioners 
assert that this individual fears 
retaliation as a result of the NRC having 
released his identity to the licensee with 
respect to safety concerns that he 
provided. 

As fully explained in Director’s 
Decisions issued on May 11, 1995 (DD— 
95--7, 41 NRC 339) and September 8, 
1997 (DD-—97-—20, 62 NRC 177) in 
response to earlier Petitions filed by Mr. 
Saporito, the NRC has in place 
numerous measures that ensure that 
employees will be aware of their right 
to raise nuclear safety concerns and of 
their rights under the ERA. These 
measures include the requirement in 10 
CFR 19.11(c) that all licensees post NRC 
Form 3, “Notice to Employees,” which 
describes employee rights and 
protections. In addition, 10 CFR 50.7 
and associated regulations were 
amended in 1990 to prohibit agreements 
and/or conditions of employment that 
would restrict, prohibit, or otherwise 
discourage employees from engaging in 
protected activity. Finally, in November 
1996, the NRC issued a brochure, 
“Reporting Safety Concerns to the NRC” 
(NUREG/BR-0240), which provided 
information to nuclear employees on 
how to report safety concerns to the 
NRC, the degree of protection that was 
afforded the employee's identity, and 
the NRC process for handling an 
employee’s allegations of 
discrimination. These measures are 
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sufficient to alert employees in the 
nuclear industry that they may take 
their concerns to the NRC, and alert 
licensees that they shall not take 
adverse action against an employee who 
exercises the right to take concerns 
directly to the NRC. 

The newspaper article submitted by 
the Petitioners in support of their 


requests? claims that, because the NRC | 


inadvertently released names of some 
employees who filed confidential 
reports of safety concerns about the St. 
Lucie plant, employees are afraid to 
continue to raise concerns to the NRC or 
FPL. By way of background, in January, 
1998, the NRC was made aware that, in 
response to two inquiries under the 
Freedom of Information Act (FOIA), it 
had released numerous documents in 
December 1997 and January 1998 to a 
local newspaper which inadvertently 
included the names of employees who 
had filed allegations with NRC, and 
information which could be used to 
identify certain other allegers. Although, 
to the NRC’s knowledge, the names of 
these employees were not released by 
the newspaper, FPL obtained some of 
the documents which provided 
sufficient information such that there 
may have been a possibility that the 
employees’ identities could have been 
determined by the licensee.? 

In response to this occurrence, NRC 
Region II staff performed a review of 
previous responses to FOIA requests, to 
determine if there had been additional 
instances in which information may 
have been inappropriately released to 
the public. As a result of this review, it 
was determined that in response to two 
additional FOIA requests involving the 
St. Lucie facility, names of allegers and 
certain information which could be 
used to identify allegers had been 
inadvertently released. 

The NRC took numerous actions in 
response to these events. For example, 
on February 27, 1998, the Regional 
Administrator, Region II, sent a letter to 
FPL documenting the inappropriate 
release of information and stressing the 
need for FPL and its managers to 
emphasize awareness of the 
Commission’s Employee Protection 
regulations and policies so as to 
maintain an environment where 
individuals are not subject to retaliatory 
discrimination for raising safety 


2 Neither the source nor date of the article have 
been provided. 

3In its response to the Petition, dated August 6, 
1998, FPL maintained that it was not aware of the 
identities of these employees until the Petitioners 
themselves identified an alleger by name in a letter 
to the President of the United States, dated 


February 9, 1998, and provided a copy of the letter 
to FPL. 


concerns.‘ In addition, telephone and 
written notifications were made to the 
allegers affected by the release of 
information, apologizing for the 
inadvertent release of this information. 
Furthermore, the NRC initiated 
extensive corrective actions to ensure 
that there would not be a recurrence of 
such an incident.5 

With regard to the Petitioners’ 
assertions regarding the specifically 
named employee’s fear of retaliation as 
a result of the release of the individual’s 
identity, the NRC Region II staff 
contacted this employee orally and in 
writing soon after the release of this 
information was discovered and 
apologized for the error. The staff 
assured the employee that the Regional 
Administrator had emphasized to the 
licensee the need for maintaining an 
environment where employees are free 
from retaliatory discrimination for 
raising safety concerns. 

As contained in this Decision, the 
licensee has taken numerous actions to 
ensure that there is a safety-conscious 
work environment at its facilities in 
which employees are encouraged to 
raise such concerns. These actions have 
included incorporating into its training 
program for supervisors instructions 
regarding the handling of safety 
concerns, incorporating into its general 
training of employees information 
regarding the right of employees to raise 
such concerns without fear of 
retaliation, and issuing numerous 
communications to employees regarding 
this subject. 

The Petitioners have not provided any 
specific information demonstrating that 
these measures are inadequate to ensure 
that employees will continue to raise 
nuclear safety concerns to the licensee 
and the NRC. Therefore, there is no 
need for the NRC to take the additional 
actions that they have requested. 

Finally, as described in this Decision, 
FPL has incorporated into its training 
program for supervisors instructions 
regarding the handling of safety 
concerns and into its general training of 
employees information regarding the 
rights of employees to raise such 
concerns without fear of retaliation, and 
has issued numerous communications 
to employees regarding this subject. The 
NRC has carefully evaluated each of the 
issues raised by the Petitioners. 


4By letter dated April 3, 1998, FPL responded to 
the NRC Region II Regional Administrator’ letter. 
In its response, FPL emphasized its agreement with 
the importance of maintaining a safety-conscious 
work environment, and outlined numerous steps 
that it has taken to assure that such an environment 
exists at its facilities. 

5 This matter has also been referred to the NRC 
OIG. 


However, for reasons discussed 
previously, the Petitioners have failed to 
demonstrate that there is any need for 
NRC to take the additional actions 

uested. 
their March 29 submittal, the 

Petitioners repeat their request for an 
NRC investigation of whether “‘a 
violation of NRC requirements 
occurred” with regard to the individuals 
already named in their earlier 
submittals, as well as “‘seven instrument 
control specialists” and Mr. Saporito. In 
addition, Petitioners request that the 
NRC determine whether FPL’s 
settlement of a complaint filed with 
DOL pursuant to Section 211 contains a 
confidentiality provision that may 
“chill” the licensee’s workforce and 
determine what actions by the NRC 
provided any measure of protection to 
employees against retaliation for raising 
safety concerns. The Petitioners’ 
grounds for these requests can be 
summarized as follows: (1) there 
appears to be a hostile work 
environment at St. Lucie, (2) the 
confidentiality provision prevents 
employees from gaining sufficient 
knowledge about the settlement 
agreement to determine if they may be 
afforded a “‘make-whole” remedy if they 
elect to exercise their rights under 
Section 211, and the “secret nature of 
sealed settlement agreements 
undermines the effectiveness” of that 
statute, and (3) the NRC has failed to 
take enforcement action based upon 
decisions of DOL Administrative Law 
Judges in a case involving Mr. Saporito 
at Turkey Point which was litigated 
before DOL, and in cases involving 
other employees and other licensees. 

With regard to their assertion that a 
violation of NRC requirements may have 
occurred involving “seven instrument 
control specialists,” as the Petitioners 
have provided no further information 
regarding these individuals or the 
alleged violation that may have 
occurred, further action on this matter is 
not warranted. With regard to 

Petitioners’ assertion that there may 
have been a violation involving Mr. 
Saporito and that the NRC failed to take 
enforcement action for this violation 
based upon a decision by a DOL 
Administrative Law Judge (ALJ), this 

matter was fully addressed in earlier 

Director’s Decisions responding to 

Petitions filed by Mr. Saporito (DD-95- 
7 and DD-97-20). In DD-97-20, which 

was issued on September 8, 1997, I 

explained that there had been no final 

determination by the Secretary of Labor 
in Mr. Saporito’s DOL case (89-ERA-7/ 

17) that discrimination had occurred. 

Rather, the Secretary of Labor had 

remanded the case to the ALJ to submit 


‘ 
~ 
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a hew recommendation on whether FPL 
would have discharged Mr. Saporito 
absent his engaging in protected 
activities. I also stated in that Decision 
that NRC would monitor the DOL 
proceeding and determine on the basis 
of further DOL findings and rulings 
whether enforcement action against the 
licensee was warranted. In that 
connection, on October 15, 1997, the 
AL] issued a Recommended Decision 
and Order on Remand finding that FPL 
had proven that Mr. Saporito’s 
unprotected conduct would have led to 
his termination absent his protected 
activity. In a Final Decision and Order 
issued on August 11, 1998, the 
Administrative Review Board © issued a 
final decision affirming the AL)’s 
Recommended Decision and dismissing 
Mr. Saporito’s complaint. Based upon 
this final determination by DOL, the 
NRC has determined that enforcement 
action against FPL is not warranted in 
this matter. 

As noted above, Petitioners also assert 
that the NRC should take the action they 
have requested because the NRC has 
failed to take enforcement action based 
upon decisions of DOL ALJs in cases 
involving other licensees. The 
Petitioners have not offered any 
explanation as to why their assertions 
regarding the NRC’s alleged failure to 
take enforcement action against other 
licensees should have any bearing upon 
the disposition of Petitioners’ requests 
regarding this licensee. Nonetheless, 
Petitioners’ assertions of NRC’s failure 
to take appropriate enforcement action 
have been referred to the OIG. - 

The Petitioners also assert that a 
confidentiality provision in a particular 
settlement agreement may “chill” the 
work force, and that such provisions in 
general undermine the effectiveness of 
Section 211 because employees are 
unable to ascertain whether they can 
obtain a sufficient remedy for raising 
safety concerns. Although Section 211 
does not address this matter, settlement 
agreements may not contain any 
provision which would prohibit, 
restrict, or otherwise discourage an 
employee from participating in 
protected activity. See, e.g., 10 CFR 
50.7(f). The NRC has reviewed the 
settlement agreement referred to by the 
Petitioners and determined that it does 
not contain any restrictive provisions 
which would violate the Commission’s 
regulations in this regard. In addition, 
contrary to the Petitioners’ assertion that 
employees are unable to determine the 
content of settlement agreements, DOL 


6The Administrative Review Board (ARB) now 
reviews decisions of ALJs on behalf of the Secretary 
of Labor. 63 FR 6614 (February 9,1998). 


has made clear that such agreements - 
may be obtained under the Freedom of 
Information Act, 5 U.S.C. 552 (1988) 
(FOIA). See Coffman v. Alyeska Pipeline 
Services Co. and Arctic Slope Inspection 
Services, ARB Case No. 96—141, Final 
Order Approving Settlement and 
Dismissing Complaint, June 24, 1996, 
slip op. at 2-3. Therefore, Petitioners’ 
assertion that settlement agreements 
such as the one at issue are “‘secretive”’ 
is without merit. Nonetheless, the 
Commission emphasizes that all 
employees have a right to raise nuclear 
safety concerns to their management 
and/or the NRC and that such 
employees may not be retaliated against 
for doing so. ; 

In their March 30 submittal, 
Petitioners requested the NRC to 
immediately issue an order requiring 
FPL to conduct an independent third- 
party oversight of FPL’s nuclear energy 
department’s resolution of employees’ 
safety concerns. As grounds for this 
request, Petitioners assert that the 
licensee does not maintain a 
comprehensive plan for handling safety 
concerns raised by employees and for 
assuring a discrimination-free 
environment, that FPL has not tolerated 
dissenting views or been effective in 
reviewing and addressing safety issues, 
and that the NRC’s process for handling 
allegations at FPL appears inadequate. 

e Petitioners’ assertions are without 
merit. As previously described, the NRC 
has determined that FPL’s ECP has been 
effective in handling and resolving 
employees’ concerns. The assertion that 
the NRC’s process for handling 
allegations at FPL appears inadequate 
has been referred to the OIG. 

In sum, for all of the reasons 
discussed above, the Petitioners have 
not provided support for their assertions 
that FPL has discriminated against 
particular employees for raising nuclear 
safety concerns, that there has been a 
“chilling effect” upon the raising of 
such concerns, or that there is a hostile 
work environment at the licensees’s 
facilities that would provide a basis for 
the NRC to take the actions which they 
have requested. Therefore, no further 
action by the NRC is warranted based 
upon these assertions. 


B. Requests Related to Assertions of 
Licensee Failure To Establish or 
Implement Procedures or Meet 
Technical Specifications 

In their March 6 submittal, the 
Petitioners request that: (1) the NRC 
order FPL to submit a plan within 30 
days for an independent written 
appraisal of St. Lucie site and corporate 
organizations and activities to develop 
recommendations for improvement in 


mariagement controls and oversight and 


- assure compliance with required 


procedures; (2) the licensee implement 
an oversight program to monitor safety 
pending completion of NRC review of 
the appraisal results; (3) the licensee 
implement and complete the 
recommendations within six months of 
NRC approval; and (4) the NRC issue a 
Notice of Violation and Proposed 
Imposition of Civil Penalty in the 
amount of $500,000 for repetitive 
violations at St. Lucie. As grounds for 
these requests, Petitioners assert that the 
licensee has failed to establish or 
implement procedures at St. Lucie to 
assure configuration control over safety 
related systems; has repeatedly failed to 
meet Technical Specifications which 
has resulted in repetitive NRC 
enforcement actions; and has been 
ineffective in assuring lasting 
improvements as a result of leadership 
deficiencies. In further support of their 
requests, Petitioners have included, as 
attachments to their submittal, 
newspaper articles documenting similar 
concerns. 

Petitioners are correct that during the 
1995-1996 time frame, the NRC 
identified certain violations involving 
configuration control for which 
escalated enforcement action was taken, 
that certain violations have also been 
identified since 1996 associated with 
equipment clearance problems, and that 
there have been instances in which 
certain technical specification 
requirements were not met. However, 
the licensee has initiated extensive 
corrective actions in regard to violations 
of technical specifications and the NRC 
has concluded that these corrective 
actions are acceptable. In addition, 
overall configuration control of safety- 
related equipment has been adequately 
implemented, and the licensee's 
performance in connection with 
configuration control of safety-related 
equipment has improved. For example, 
the SALP report issued in August 1998 
for the St. Lucie Plant specifically noted 
marked improvement in the 
identification of equipment deficiencies. 
For the SALP period of January 1996 to 
March 1997, the St. Lucie Plant received 
scores of “Good” for the categories of 
Operations, Maintenance, Engineering 
and Plant Support, and “Superior” for 
Engineering and Maintenance for the 
period of April 1997 to June 1998. 

Furthermore, the newspaper articles 
provided by the Petitioners do not 
include any information not already 
known to the NRC. The information” 


7 A number of the articles are based upon a 
Florida Public Service Commission report on the 
Continued 
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was previously considered by the NRC. _ liquids collected in the system could certain employees to speak with INPO 
In fact, much of the information was not drain from the site and, after evaluators on certain technical issues, 
taken from NRC inspection reports and _ evaluating alternative means of removal, those selections are based on the 
other NRC documents. For these the licensee elected to pump the water § employee having knowledge of the issue 
reasons, the Petitioners have not from the storm basin to the discharge under review by INPO. Moreover, INPO 
provided a sufficient basis forthe NRC _ canal. However, there was no indication evaluators are free to speak with any 
to take the actions that they have that the release of the water to the FPL employee or contractor at any time 
requested in this submittal. discharge canal resulted in any and INPO evaluators who visit nuclear 
Nonetheless, NRC inspectors continue __ violations of the licensee technical plant sites are generally badged for 
to monitor the licensee’s performance in specifications or that the limits unescorted access, which allows them 
areas such as equipment clearances. established in 10 CFR Part 20 had been _ to conduct their evaluations and 
ditional Safe February-March 1996 at the St. Lucie Petitioners have not provided any 
wy Plant (Inspection Report 50-335/96—-04; information that would support their 
In their April 4, 1998, submittal, 389/96—04, dated April 29,1996), NRC _ assertion, or contradict these statements 
Petitioners request that the NRC inspectors noticed that the east pond by the licensee, and, therefore, the 
immediately investigate certain was posted with signs displaying a Petitioners’ request is denied. 
additional safety concerns. Briefly radiation symbol and the words With regard to the Petitioners’ 
summarized, these concerns are that:(1) ‘Restricted Area Keep Out,” and assertion that the licensee’s WIN team is 
A violation occurred and remains “Radioactive Materials Area.” The improperly grouping plant work orders 
uncorrected involving the flow of water inspector determined that the posting _to artificially reduce the number of 
from an area contaminated with was due to the east pond having outstanding requests, the licensee’s WIN 
radioactivity at the St. Lucie facility into received some contaminated water from _ process was intended as an expedited 
an unlined pond and that the licensee _ the 1977 spill. The inspector learned process to resolve minor maintenance 
directs personnel to sample only the that the licensee had sampled and and toolpouch maintenance tasks that 
surface water and not to survey or evaluated the soil from the pond berm are considered within the “skill of the 
sample sediment from the pond; (2) the —_and bottom in 1992 and observed craft.” These tasks include replacing 
licensee is “discriminating” by not detectable radioactive contamination at _ light bulbs, painting, and replacing 
allowing certain employees to be various depths of one to six feet, with piping insulation. This process and 
interviewed by evaluators of the the activity decreasing with depth. The _ procedures for expediting minor 
Institute of Nuclear Power Operations most significant level of contamination maintenance tasks does not violate any 
(INPO) on site conducting detected was in the first three feet of NRC requirements, nor does it 
investigations; (3) the licensee’s “Work _ sediment below the pond. In addition, _ artificially reduce the number of 
It Now” (WIN) team is improperly the inspection determined that the outstanding requests. The Petitioners’ — 
grouping work orders in order to reduce __water was free of measurable concern regarding the grouping of plant 
the number of open orders; (4) an contamination. No violations or work orders was also reviewed during 
excessive amount of outside contract deviations from NRC requirements were an inspection conducted between 
labor remains on site due to under identified in connection with this February 15 and March 28, 1998. The 
staffing resulting from restructuring; and matter. The presence of residual results of that inspection are 
(5) NRC Resident Inspectors (Ris) are contamination in the sediment of the documented in NRC Inspection Report 
only assigned to work the day shift,so —_ pond poses no public health or safety 50-335/98-03, 50-389/98-03 dated 
that many employees do not have access hazard because the pond is on the April 27, 1998. As described in the 
to the NRC on site, and the three licensee’s controlled property and not Inspection Report, the inspectors 
inspectors on site are insufficient to accessible to the public and because the observed portions of maintenance 
monitor many safety-related work area is posted. Furthermore, the associated with 15 work orders, most 
functions outside the day shift. Petitioners have failed to provide any notably the replacement of a reactor 
Regarding the Petitioners’ assertions _ evidence that personnel were “‘warned” coolant pump seal cartridge. The 
of radioactive contamination fromthe _ or “directed” only to survey or sample _inspectors concluded that the work was 
flow of water from storm drains, this the water. Finally, given the age of this | adequately performed and procedures 
matter was initially evaluated during an _ issue, the fact that there isno dangerto _ were being appropriately used by 
inspection conducted April 26-29, 1977 public health and safety, and the fact qualified personnel. After reviewing the 
(Inspection Report No. 50—335/77-6).8 —_—‘ that the NRC is aware of, and has plant work order and maintenance 
The inspection determined that, as a evaluated, the circumstances of this programs, the inspectors concluded that 
result of an overflow of the refueling event, this issue does not provide a the licensee was aggressive in reducing 
water tank on April 6, 1977, water basis for the actions requested by the the maintenance backlog and the 
contaminated with radioactivity was Petitioners. backlog was being well controlled. 
released from the radiologically- With regard to the Petitioners’ Regarding the Petitioners’ concern 
controlled area to a storm water basin concern that certain employees are not about the licensee’s staffing levels and 
within the site boundary. The layout of allowed to speak to INPO evaluators, the the use of outside contract labor, NRC 
the storm water basin was such that, NRC has found no evidence that the requirements on staffing are included in 
under routine operating conditions, licensee is preventing employees from the licensee’s technical specification 
speaking to INPO evaluators in orderto administrative requirements. The 
decline in FPL’s distribution system (i.e. customer | prevent them from raising nuclear safety technical specifications contain no 
service) and provide no information that would concerns or for any other purpose such _ requirements as to the minimum 
as would violate the Commission's number of maintenance workers or 
letter to the E™Mployee Protection regulations. FPL _regarding the use of outside contractors. 
Petitioners incorrectly referenced NRC Inspection has stated in its July 1998 response to However, the NRC is continuing to 
Report 50-335/93-17 as addressing this issue. the Petition that, although FPL selects monitor the quality and timeliness of 
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maintenance work at the licensee’s 
facilities on equipment important to 
safety. 

Finally, there is no merit to the 
Petitioners’ assertions that RIs are only 
assigned to the day shift and that the 
three inspectors on site are insufficient. 
The Commission’s policy (as established 
in Inspection Manual Chapter 2515) 
provides that RIs should spend 10 
percent of their total time on site during 
other than normal working hours. The 
adequacy of onsite coverage is reviewed 
on an ongoing basis by Regional 
management. The number of Ris and the 
percentage of time spent by Ris during 
normal working hours at the St. Lucie 
plant is consistent with Commission 
policy and that at other U.S. nuclear 
power plants. The Petitioners have not 
provided sufficient information to 
support their assertion that licensee 
employees do not have reasonable 
access to the NRC Ris or that there are 
too few Ris on site to monitor safety- 
related work. 

For all of these reasons, the 
Petitioners have not set forth a sufficient 
basis that would warrant the NRC to 
take any of the actions that they have 
requested. Therefore, these requests by 
the Petitioners are denied. 


Ill. Conclusion 


The NRC has carefully evaluated each 
of the many issues raised by the 
Petitioners: As described above, the 
NRC has undertaken certain of the 
actions that the Petitioners have 
requested. Specifically, the NRC has 
conducted numerous inspections 
evaluating the circumstances of many of 
the issues that the Petitioners have 
raised, and has reviewed the settlement 
agreement referred to by the Petitioners. 
in order to determine whether it 
contains any restrictive provisions that 
may “chill” the workforce. Thus, to the 
extent that Petitioners have requested. 
that the NRC investigate these issues 
and review the settlement agreement, 
the Petition is granted. However, for the 
reasons discussed previously, no basis 
exists for taking the additional actions 
requested in the Petition. Therefore, in 
all other respects, the Petition is denied. 

A copy of this Decision will-be filed 
with the Secretary of the Commission 
for the Commission to review in 
accordance with 10 CFR 2.206(c). As 
provided by that regulation, the 
Decision will constitute the final action 
of the Commission 25 days after 
issuance unless the Commission, on its 
own motion, institutes a review of the 
Decision within that time. 

Dated at Rockville, Maryland, this 21st day 
of October 1998. 


For the Nuclear Regulatory Commission. 
Samuel J. Collins, 


Director, Office of Nuclear Reactor 
Regulation. 


[FR Doc. 98-28745 Filed 10-26-98; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


Use of PRA in Plant-Specific Reactor 
Regulatory Activities: Final Regulatory 
Guide and Standard Review Pian 

Section; Availability 


The Nuclear Regulatory Commission 
has issued a new guide in its Regulatory 
Guide Series, Regulatory Guide 1.178, 
“An Approach for Plant-Specific, Risk- 
Informed Decisionmaking: Inservice 
Inspection of Piping,” along with its 
conforming section of the Standard 
Review Plan, Section 3.9.8, “Standard 
Review Plan for the Review of Risk- 
Informed Inservice Inspection of 
Piping,” of NUREG-0800, “Standard 
Review Plan.” Regulatory Guide 1.178 
augments the guidance presented in 
Regulatory Guide 1.174, “An Approach 
for Using Probabilistic Risk Assessment 
in Risk-Informed Decisions on Plant- 
Specific Changes to the Licensing 
Basis,” by providing guidance specific 
to incorporating risk insights to 
inservice inspection programs for 
piping. The accompanying Standard 
Review Plan Section 3.9.8 conforms to 
the guide to provide guidance to the 
NRC staff in reviewing such changes. 

These documents are being issued for 
trial use, and there have been changes 
made from the draft versions of each. 

Regulatory Guide 1.178 now permits 
partial scope risk-informed inservice 
inspection. The NRC staff's position is 
that applications for partial scope wiil 
be dealt with on the merits of the 
submittals, conformance with the 
requirements of the regulations, and 
conformance with the guidelines in 
Regulatory Guide 1.174, “An Approach 
for Using Probabilistic Risk Assessment 
in Risk-Informed Decisions on Plant- 
Specific Changes to the Current 
Licensing Basis,” including defense in 
depth and margin considerations. 

The second change is in regard to 
some nondestructive examination of the 
primary coolant piping, even if the 
piping is categorized as low safety 
significant and of low failure potential. 
The NRC staff considers it appropriate, 
for defense in depth, to continue to 
require some level of monitoring to 
provide verification of assumptions in 
the risk-informed inservice inspection 
program regarding potential modes of 
degradation as plants age. 


The third change is that the 
appendices that were in the draft 
regulatory guide will be incorporated 
into a NUREG document, NUREG-1661, 
“Technical Elements of Risk-Informed 
Inservice Inspection Programs for 
Piping,” which will be issued shortly. 
NUREG-1661 will also address the 
technical issues raised in the public 
comments on quantification of risk from 
piping. 

The documentation requested for 
inservice inspection program submittals 
has been significantly reduced and 
clarified. 

Comments and suggestions in 
connection with items for inclusion in 
guides currently being developed or 
improvements in all published guides 
are encouraged at any time. Written 
coraments may be submitted to the 
Rules and Directives Branch, Division of 
Administrative Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. 

Single copies of regulatory guides, 
both active and draft, may be obtained 
free of charge by writing the 
Reproduction and Distribution Services 
Section, OCIO, USNRC, Washington, DC 
20555-0001; or by fax to (301) 415- 
2289; or by email to GRW1@NRC.GOV. 
Active guides may also be purchased 
from the National Technical Information 
Service on a standing order basis. 
Details on this service may be obtained 
by writing NTIS, 5285 Port Royal Road, 
Springfield, VA 22161. Sections of 
NUREG—0800, the Standard Review 
Plan, may be purchased from the U.S. 
Government Printing Office, P.O. Box 
37082, Washington, DC 20402-9328 
{telephone (202) 512-2249). Copies of 
active and draft guides and the Standard 
Review Plan are available for inspection 
or copying for a fee from the NRC Public 
Document Room at 2120 L Street NW., 
Washington, DC; the PDR’s mailing 
address is Mail Stop LL-6, Washington, 
DC 20555; telephone (202) 634-3273; 
fax (202) 634-3343. Regulatory guides 
are not copyrighted, and Commission 
approval is not required to reproduce 
them. 


(5 U.S.C. 552(a)) 


Dated at Rockville, Maryland, this 13th day 
of October 1998. 

For the Nuclear Regulatory Commission. 
Ashok C. Thadani, 
Director, Office of Nuclear Regulatory 
Research. 


[FR Doc. 98-28744 Filed 10-26-98; 8:45 am] 
BULLING CODE 7590-01-P 
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OFFICE OF MANAGEMENT AND 
BUDGET 


OMB Circular A-21, Cost Principles for 
Educational Institutions 


AGENCY: Office of Management and 
Budget, Executive Office of the 
President. 

ACTION: Final Revision. 


SUMMARY: The Office of Management 
and Budget (OMB) is adopting the 
interim final revision to OMB Circular 
A-21, “Cost Principles for Educational 
Institutions,” to allow trustees’ travel 
expenses. 

DATES: Effective November 27, 1998. 
FOR FURTHER INFORMATION CONTACT: 
Gilbert Tran, Financial Standards and 
Reporting Branch, Office of Federal 
Financial Management, Office of 
Management and Budget, at (202) 395- 
3993. Non-Federal organizations should 
contact the organization’s cognizant 
Federal agency. The revised Circular is 
available on the OMB Home Page at 
http://www. whitehouse.gov/WH/EOP/ 
omb, as well as from the EOP 
Publications Office at (202) 395-7332. 
SUPPLEMENTARY INFORMATION: On June 1, 
1998 (63 FR 29786), the Office of 
Management and Budget (OMB) issued 
an interim final revision to OMB 
Circular A—21, “Cost Principles for 
Educational Institutions,” to allow 
trustees’ travel expenses. Only two 
comments were received in response to 
the interim final revision; both 
supported the revision. Accordingly, 
OMB is adopting in final form, without 
change, the interim final revision to 
Circular A-21 which was published at 
63 FR 29786 on June 1, 1998. 

Jacob J. Lew, 

Director. 


_ OMB hereby revises Section J.50 of 
OMB Circular A—21 to read as follows: 
50. Trustees. Travel and subsistence 
costs of trustees (or directors) are 
allowable. The costs are subject to 
restrictions regarding lodging, 
subsistence and air travel costs provided 
in Section 48. 
(FR Doc. 98-28704 Filed 10-26-98; 8:45 am] 
BILLING CODE 3110-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Rel. No. IC—23492; 812-10662] 


The Select Sector SPDR Trust, et al.; 
Notice of Application 


October 20, 1998. 
AGENCY: Securities and Exc 
Commission (‘“‘Commission” or ‘‘SEC’’). 


ACTION: Notice of application for an 
order under section 6(c) of the 
Investment Company Act of 1940 (the 
“Act”) for an exemption from sections 
2(a)(32), 5(a)(1), and 22(d) of the Act 
and rule 22c—1 under the Act, and 
under sections 6(c) and 17(b) of the Act 
for an exemption from sections 17(a)(1) 
and (2) of the Act. 


SUMMARY OF APPLICATION: Applicants 
request an order that would permit 
certain open-end management 
investment companies, whose portfolios 
will consist of the component securities 
of certain indices, to issue shares of 
limited redeemability; permit secondary 
market transactions in the shares of the 
companies at negotiated prices; and 
permit affiliated persons of the 
companies to deposit securities into, 
and receive securities from, the 
companies in connection with the 
purchase and redemption of 
aggregations of the companies’ shares. 
APPLICANTS: The Select Sector SPDR 
Trust, the Index Exchange Listed 
Securities Trust (each a ‘‘Trust’’ and 
together, the “‘Trusts”), State Street 
Band and Trust Company (the 
“Adviser”), and ALPS Mutual Funds 
Services, Inc. (the “‘Distributor’’). 

FILING DATES: The application was filed 
on May 13, 1997, and amended on 
September 4, 1998. Applicants have 
agreed to file an amendment, the 
substance of which is incorporated in 
this notice, during the notice period. 
HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
November 12, 1998, and should be 
accompanied by proof of service on 
applicants, in the form of an affidavit, 
or, for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 
Persons may request notification of a 
hearing by writing to the SEC’s 
Secretary. 

ADDRESSES: Secretary, SEC, 450 Fifth 
Street, N.W., Washington, D.C. 20549. 
The Select Sector SPDR Trust, the Index 
Exchange Listed Securities Trust, and 
State Street Bank and Trust Company, 
1776, Heritage Drive, AFB4, North 
Quincy, MA 02171, Attn: Joseph J. 
McBrien, Esq.; and ALPS Mutual Fund 
Services, Inc., 370 Seventeenth Street, 
Suite 2, Denver, CO 80202, Attn: Tom 
Carter. 


FOR FURTHER INFORMATION CONTACT: 
Brian T. Hourihan, Senior Counsel, at 
(202) 942-0526, or Mary Kay Frech, 
Branch Chief, at (202) 942-0564 
(Division of Investment Management, 
Office of Investment Company 
Regulation). 

SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application © 
may be obtained for a fee from the SEC’s 
Public Reference Branch, 450 Fifth 
Street, N.W., Washington D.C. 20549 
(tel. (202) 942-8090). 

Applicants Representations 

1. Each Trust is an open-end 
management investment company 
organized as a Massachusetts business 
trust and registered under the Act. Each 
Trust will have separate investment 
portfolios (each a “Fund”). The Adviser 
will act as investment adviser and 
custodian for each Fund. The 
Distributor, a broker-dealer registered 
under the Securities Exchange Act of 
1934 (the “Exchange Act”), will serve as 
the principal underwriter of each Fund 
on an agency basis. 

2. Each Fund will invest in a portfolio 
of equity or fixed income securities 
generally consisting of the component 
securities of a specified securities index 
(“Portfolio Securities”). The indices will 
include: the Standard & Poor’s 500 Basic 
Industries Select Sector Index, the 
Standard & Poor’s 500 Consumer 
Services Select Sector Index, the 
Standard & Poor’s 500 Consumer 
Staples Select Sector Index, the 
Standard & Poor’s 500 Cyclicals and 
Transportation Select Sector Index, the 
Standard & Poor’s 500 Energy Select 
Sector Index, the Standard & Poor’s 500 
Financial Select Sector Index, the 
Standard & Poor’s 500 Industrial Select 
Sector Index, the Standard & Poor’s 500 
Technology Select Sector Index and the 
Standard & Poor’s 500 Utilities Select 
Sector Index (collectively, the ‘“‘Select 
Sector SPDR Indices”’),1 as well as the 
Merrill Lynch, Pierce, Fenner & Smith 


1 The Select Sector SPDR Indices track the 
movements of companies that are components of 
the Standard & Poor's 500 Index by industry 
sectors. The Select Sector SPDR Indices will be 
calculated by the Index Services Group of the 
American Stock Exchange, Inc. (“AMEX”) using a 
“modified market capitalization” methodology to 
ensure that each component security of an Index is 
represented in proportion to the percentage of the 
total market capitalization of the Index represented 
by the Index. The Select Sector SPDR Trust is 
permitted to use the Select Sector SPDR Indices 
pursuant to a licensing agreement with The 
Standard & Poor’s Corporation, the AMEX, and 
Merrill Lynch, Pierce, Fenner & Smith Incorporated. 
The Select Sector SPDR Indices’ values will be 
disseminated every 15 seconds over the 
Consolidated Tape Association (“Consolidated 
Tape”). 
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Incorporated Technology 100 Index (the 
“Technology 100 Index,” and together 
with the Select Sector SPDR Indices, the 
“Indices’’).2 

3. The investment objective of each 
Fund will be to provide investment — 
results that correspond, before expenses, 
generally to the price and yield 
performance of its relevant Index. A 
Fund may not hold all of the underlying 
securities that comprise an Index in 
certain instances. When a potential 
component security is illiquid, a Fund 
may hold a representative sample of the 
component securities of the Index 
determined using a technique known as 
“portfolio optimization.” ? Applicants 
anticipate that a Fund that utilizes the 
portfolio optimization technique will 
not track its Index with the same degree 
of accuracy as an investment vehicle 
that invested in every component 
security of the Index with the same 
weighting. Applicants also state that 
over time the Adviser will be able to 
employ the portfolio optimization 
technique so that the expected tracking 
error of a Fund relative to the 
performance of its Index will be less 
than 5 percent. 

4. Shares of a Fund (“‘Shares’’) 
generally will be issued in aggregations 
of 50,000 Shares (‘Creation Units’’) 
depending on the Fund, as specified in 
the Fund’s prospectus. The price of a 
Creation Unit will be approximately 
$1,000,000 to $1,100,000 (based on the 
values of the Indices as of October 6, 
1998). To be eligible to purchase a 
Creation Unit, an investor must either 
be a participant in the Continuous Net 
Settlement (“CNS”) System of the 
National Securities Clearing Corporation 
(“NSCC”), or a Depository Trust 
Company (“DTC”) participant. An 
investor wishing to purchase a Creation 
Unit from a Fund will have to transfer 
to the Fund a ‘Fund Deposit” consisting 
of: (i) a portfolio of securities that has 
been selected by the custodian to 


2 The Technology 100 Index tracts the movements 
of the 100 largest domestically traded stocks and 
American Depository Receipts, by market 
capitalization after screening for liquidity, of 
companies in technology-related industries. The 
Technology 100 Index will be calculated by the 
Index Services Group of AMEX using an “equal 
dollar weighting” methodology to ensure that each 
component security of the Index is represented in 
an approximately equal dollar amount in the Index. 
The Technology 100 Index’s value will be 
disseminated every 15 seconds over the 
consolidated Tape. 

3 The Adviser will consider each component 
security in an Index for inclusion in a Fund based 
on the security’s contribution to certain 
capitalization, industry, and fundamental 
investment characteristics. The Adviser will seek to 
construct the portfolio of a Fund so that, in the 
aggregate, its capitalization, industry, and 
fundamental investment characteristics perform 
like those in the corresponding Index. 


correspond to the returns on the Index 
(“Deposit Securities’’),* and (ii) a cash 
payment to equalize any differences 
between the market value per Creation 
Unit of the Deposit Securities and the 
net asset value (““NAV’’) per Creation 
Unit of the Portfolio Securities (“Cash 
Component”). Certain of the Funds may 
include as part of the Cash Component, 
a “Dividend Equivalent Payment” 
which is an amount equal per Creation 
Unit to the dividends accrued on the 
Portfolio Securities of a Fund since the 
last dividend payment by the Fund, net 
of expenses and liabilities.5 An investor 
purchasing a Creation Unit from a Fund 
will be charged a purchase fee 
(“Transaction Fee’’) to prevent the 
dilution of the interests of the remaining 
shareholders resulting from the Fund 
incurring costs in connection with the 
purchase of the Creation Units.® Each 
Fund will disclose in its prospectus 
and/or statement of additional 
information (“SAI”) the Transaction 
Fees charged by the Fund or the method 
of calculating the Transaction Fees. 

5. Orders to purchase Creation Units 
will be placed with the Distributor who 
will be responsible for transmitting the 


4The identity and number of shares of the 
Deposit Securities required for each Fund will 
change as rebalancing adjustments and corporate 
events are reflected from time to time by the 
Adviser. The composition of the Deposit Securities 
may also change in response to adjustments to the 
weighting or composition of the securities 
constituting an Index. 

5 On each business day, the custodian in 
consultation with the Adviser will make available, 
immediately prior to the opening of trading on the 
AMEX, a list of the names and the required number 
of shares of each Deposit Security, as well as the 
Cash Component, each as of the prior business day, 
per outstanding shares of each Fund. The Fund 
Deposit will be applicable to effect purchases of 
Creation Units until the Fund Deposit composition 
is next announced. In addition, each Fund reserves 
the right to permit or require the substitution of an 
amount of cash to be added to the Cash Component 
to replace any Deposit Security that may be 
unavailable or unavailable in sufficient quantity for 
delivery to the Fund upon the p ofa 
Creation Unit, or which may be ineligible for 
transfer through the CNS of the NSCC or ineligible 
for trading by an NSCC participant or the investor 
on whose behalf the participant is acting. In 
addition, the AMEX will disseminate every 15 
seconds throughout the trading day via the 
Consolidated Tape an amount representing on a per 
Share basis the sum of the Dividend Equivalent 
Payment effective through and including the prior 
business day, plus the current value of the Deposit 
Securities. 

® The Transaction Fee for each Fund will be 
separately determined. The Transaction Fee will be 
limited to amounts determined by the Adviser to be 
appropriate and will take into account the ~ 
transaction costs associated with the Deposit 
Securities of each Fund. Brokerage commissions 
incurred by a Fund in connection with the 
acquisition of any Index Securities ineligible for 
transfer through the systems of DTC and therefore 
ineligible for transfer through the Shares Clearing 
Process will be charged to the Fund and will affect 
the value of all Shares of the Fund, unless the 
Adviser adjusts the Transaction Fee. 


orders to each Fund. The Distributor 
will issue confirmations of acceptance, 
issue delivery instructions to the Fund 
to implement the delivery of Creation 
Units, and maintain records of the 
orders and the confirmations. The 
Distributor also will be responsible for 
delivering prospectuses to purchasers of 
Creation Units. 

6. Persons purchasing Creation Unit- 
size aggregations of Shares from a Fund 
may hold the Shares or sell some or all 
of them in the secondary market. Shares 
will be listed on the AMEX and traded 
in the secondary market as other equity 
securities. An AMEX specialist will be 
assigned to make a market in Shares. 
The price of Shares on the AMEX will 
be based on a current bid/offer market 
and will be in the range of $15 to $27 
per Share (based on the values of the 
Indices as of October 6, 1998). 
Transactions involving the saie of 
Shares will be subject to customary 
brokerage commissions and 
Applicants expect that the price at 
which the Shares trade will be 
disciplined by arbitrage opportunities 
created by the ability to continually 
purchase or redeem Creation Units at 
their NAV, which should ensure that 
the Shares will not trade at a material 
discount or premium in relation to their 
NAV. 

7. Applicants expect that purchasers 
of Creation Units will include 
institutional investors and arbitrageurs 
(which could include institutional 
investors). The AMEX specialist, in 
providing for a fair and orderly 
secondary market for Share, also may 
purchase Shares for use in its market- 
making activities on the AMEX. 
Applicants expect that secondary 
market purchasers of Shares will 
include both institutional and retail 
investors.” 

8. Shares will not be individually 
redeemable. Shares will only be 
redeemable in Creation Unit-size 
aggregations through each Fund.* To 
redeem, an investor will have to 
accumulate enough Shares to constitute 
a Creation Unit. An investor redeeming 
a Creation Unit generally will receive a 
portfolio of securities identical to the 
Deposit Securities in effect on the date 
the redemption request is made. An 
inventory may receive the cash 
equivalent of a Portfolio Security upon 
its request if, for example, the investor 


7 Share will be registered in book-entry form only. 
DTC or its nominee will be the registered owner of 
al] outstanding Shares. Records reflecting the 
beneficial owners of Shares will be maintained by 
DTC or its participants. 

8Creation Units may be redeemed through either 
NSCC or DTC. Investors who redeem through DTC 
will pay a higher Transaction Fee. 
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were constrained from effecting 
transactions in the Portfolio Security by 
regulation or policy. A redeeming 
investor will also receive a Dividend 
Equivalent Payment, and may also 
receive an amount of cash to equalize 
any differences between the market 
value of the Portfolio Securities and the 
NAV per Creation Unit. A redeeming 
investor will pay a Transaction Fee 
calculated in the same manner as a 
Transaction Fee payable in connection 
with the purchase of a Creation Unit.® 

9. Because each Fund will redeem 
Creation Units in kind, a Fund will not 
have to maintain cash reserves for 
redemptions. This will allow the assets 
of each Fund to be committed as fully 
as possible to tracking its Index. 
Accordingly, applicants state that each 
Fund will be able to track its Index more 
closely than certain other investment 
products that must allocate a greater 
portion of their assets for cash 
redemptions. 

10. Applicants state that neither Trust 
nor any Fund will be marketed or 
otherwise held out as a “mutual fund.” 
Rather, applicants state that each Fund 
will be marketed as an “exchange- 
traded fund.” All marketing materials 
will refer to a Fund as an “investment 
company” and “fund” without 
reference to an “open-end” or “mutual 
fund,” except to contrast a Fund with a 
conventional open-end management 
investment company. In all marketing 
materials where the method of 
obtaining, buying or selling Shares is 
described, applicants will include a 
statement to the effect that Shares are 
not redeemable through a Fund except 
in Creation Units. The same type of 
disclosure will be provided in each 
Fund's prospectus, SAI, advertising 
materials, and all reports to 
shareholders.1° 


® See note 6, supra. 

10 Applicants state that persons purchasing 
Creation Units will be cautioned in a Fund’s 
prospectus that some activities on their part may, 
depending on the circumstances, result in their 
being deemed statutory underwriters and subject 
them to the prospectus delivery and liability 
provisions of the Securities Act of 1933 (“Securities 
Act’’). For example, a broker-dealer firm or its client 
may be deemed a statutory underwriter if it takes 
Creation Units after placing an order with the 
Distributor, breaks them down into the constituent 
Shares, and sells Shares directly to its customers; 
or if it chooses to couple the creation of a supply 
of new Shares with an active selling effort involving 
solicitation of secondary market demand for Shares. 
A Fund’s prospectus will state that whether a 
person is an underwriter depends upon all the facts 
and circumstances pertaining to that person’s 
activities. A Fund’s prospectus also will state that 
broker-dealer firms should also note that dealers 
who are not “underwriters” but are participating in 
a distribution (as contrasted to ordinary secondary 
trading transactions), and thus dealing with Shares ~ 
that are part of an “unsold allotment” within the 


Applicants’ Legal Analysis 


1. Applicants request an order under 
section 6(c) of the Act granting an 
exemption from sections 2(a)(32), 
5(a)(1), and 22(d) of the Act and rule 
22c—1 under the Act; and under sections 
6(c) and 17(b) of the Act granting an 
exemption from sections 17(a)(1) and (2) 
of the Act. 

2. Section 6(c) of the Act provides that 
the Commission may exempt any 
person, security, or transaction, or any 
class of persons, securities, or 
transactions, if and to the extent that 
such exemption is necessary or 
appropriate in the public interest and 
consistent with the protection of 
investors and the purposes fairly 
intended by the policy and provisions of 
the Act. 

Sections 5(a})(1) and 2(a)(32) of the Act 

3. Section 5(a)(1) of the Act defines an 
“open-end company” as a management 
investment company that is offering for 


sale or has outstanding any redeemable 
security of which it is the issuer. 


_ Section 2(a)(32) of the Act defines a 


redeemable security as any security, 
other than short-term paper, under the 
terms of which the holder, upon its 
presentation to the issuer is entitled to 
receive approximately his proportionate 
share of the issuer’s current net assets, 
or the cash equivalent. Because Shares 
will not be individually redeemable, 
applicants request an order that would 
permit each Trust to register and operate 
as an open-end management investment 
company. Applicants state that 
investors may purchase Shares in 
Creation Units from each Fund and 
redeem Creation Units. Applicants 
further state that because the market 
price of Creation Units will be 
disciplined by arbitrage opportunities, 
investors should be able to sell Shares 
in the secondary market at 
approximately their NAV. 


Section 22(d) of the Act and Rule 22c- 
1 Under the Act 


4. Section 22(d) of the Act, among 
other things, prohibits a dealer from 
selling a redeemable security that is 
being currently offered to the public by 
or through an underwriter, except at a 
current public offering price described 
in the prospectus. Rule 22c-1 under the 
Act generally requires that a dealer 
selling, redeeming, or repurchasing a 
redeemable security do so only at a 
price based on its NAV. Applicants state 
that secondary market trading in Shares 


meaning of section 4(3)(C) of the Securities Act, 
would be unable to take advantage of the 
prospectus delivery exemption provided by section 
4(3) of the Securities Act. 


will take place at negotiated prices, not 
at a current offering price described in 
the prospectus, and not at a price based 
on NAV. Thus, purchases and sales of 
Shares in the secondary market will not 
comply with section 22(d) and rule 22c— 
1. Applicants request an exemption 

m these provisions. 

5. Applicants assert that the concerns 
sought to be addressed by section 22(d) 
of the Act and rule 22c—1 under the Act 
with respect to pricing are equally 
satisfied by the proposed method of 
pricing Shares. Applicants maintain that 
while there is little legislative history 
regarding section 22(d), its provisions, 
as well as those of rule 22c—1, appear tc 
have been designed to (1) prevent 
dilution caused by certain riskless- 
trading schemes by principal 
underwriters and contract dealers, (ii) 
prevent unjust discrimination or 
preferential treatment among buyers 
resulting from sales at different prices, 
and (iii) assure an orderly distribution 
of investment company shares by 
eliminating price competition from 
dealers offering shares at less than the 
published sale price and repurchasing 
shares at more than the published 
redemption price. 

6. Applicants believe that none of 
these purposes will be thwarted by 
permitting Shares to trade in the 
secondary market at negotiated prices. 
Applicants state (i) that secondary 
market trading in Shares does not 
involve the Fund as parties and cannot 
result in dilution of an investment in 
Shares, and (ii) to the extent different 
prices exist during a given trading day, 
or from day to day, such variances occur 
as a result of third-party market forces, 
such as supply and demand, not as a 
result of unjust or discriminatory 
manipulation. Therefore, applicants 
assert that secondary market 
transactions in Shares will not lead to 
discrimination or preferential treatment 
among purchasers. Finally, applicants 
contend that the proposed distribution 
system will be orderly because arbitrage 
activity will ensure that the difference 
between the market price of Shares and 
their NAV remains narrow. 


Section 17(a) of the Act 


7. Section 17(a) of the Act generally 
prohibits an affiliated person of a 
registered investment company, or an 
affiliated person of such person, from 
selling any security to or purchasing any 
security from the company. Because 
purchases and redemptions of Creation 
Units will be “in-kind” rather than cash 
transactions, section 17(a) may prohibit 
affiliated persons of the Fund from 
purchasing or redeeming Creation Units. 
Because the definition of “affiliated 
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person” of another person in section 
2(a)(3) of the Act includes any person 
owning five percent or more of an 
issuer’s outstanding voting securities, 
every purchaser of a Creation Unit will 
be affiliated with a Fund so long as 
fewer than twenty Creation Units of the 
Fund are extant. Applicants request an 
exemption from section 17(a) under 
sections 6(c) and 17(b), to permit 
affiliated persons of the Funds to 
purchase and redeem Creation Units. 


8. Section 17(b) authorizes the 
Commission to exempt a proposed 
transaction from section 17(a) if 
evidence establishes that the terms of 
the transaction, including the 
consideration to be paid or received, are 
reasonable and fair and do not involve 
overreaching, and the proposed 
transaction is consistent with the 
policies of the registered investment 
company and the general provisions of 
the Act. Applicants contend that no 
useful purpose would be served by 
prohibiting affiliated persons of a Fund 
described above from purchasing or 
redeeming Creation Units. The 
composition of a Fund Deposit made by 
a purchaser or given to a redeeming 
investor will be the same regardless of 
the investor’s identity, and will be 
valued under the same objective 
standards applied to valuing the 
Portfolio Securities. Therefore, 
applicants state that “in kind” 
purchases and redemptions will afford 
no opportunity for an affiliated person 
of a Fund to effect a transaction 
detrimental to the other holders of its 
Shares. Applicants also believe that “in 
kind” purchases and redemptions will 
not result in abusive self-dealing or 
overreaching by affiliated persons of the 
Fund. 


Applicants’ Conditions 


Applicants agree that the order 
granting the requested relief will be 
subject to the following conditions: 


1. Applicants will not register a new 
Fund of a Trust, whether identical or 
similar to the Funds, by means of filing 
a post-effective amendment to the 
Trust’s registration statement or by any 
other means, unless Applicants have 
requested and received with respect to 
such new Fund, either exemptive relief 
from the Commission or a no-action 
letter from the Division of Investment 
Management of the Commission. 


2. Each Fund’s prospectus will clearly 
disclose that, for purposes of the Act, 
Shares are issued by the Fund and that 
the acquisition of Shares by investment 
companies is subject to the restrictions 
of section 12(d)(1) of the Act. 


For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 


Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 98-28641 Filed 10-26-S8; 8:45 am] 
BILLING CODE 8010-01-™ 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-4056; File No. SR-Amex- 
97-33] 


Self-Regulatory Organizations; 
American Stock Exchange, Inc.; Order 
Granting Approval to Proposed Rule 
Change and Amendment No. 1 Thereto 
and Notice of Filing and Order 
Granting Accelerated Approval to 
Amendment Nos. 2, 3, and 4 to the 
Proposed Rule Change Relating to 
Listing and Trading Options on the 
Pauzé Tombstone Common Stock 
IndexsM 


October 19, 1998. 
I. Introduction 


On October 8, 1997, the American 
Stock Exchange, Inc. (““Amex” or 
“Exchange”) submitted to the Securities 
and Exchange Commission (“‘SEC” or 
“Commission”), pursuant to Section 
19(b)(1) of the Securities Exchange Act 
of 1934 (“Act”)? and Rule 19b—4 
thereunder,” a proposed rule change to 
authorize Options on the Pauzé 
Tombstone Common Stock Index. 

The proposed rule change, including 
Amendment No. 1, was published for 
comment in the Federal Register on 
December 12, 1997.3 No comments were 
received on the pro . On May 29, 
August 19, and August 25, 1998, 
respectively, the Exchange submitted 
Amendment Nos. 2,4, 3,5 and 46 to the 
proposed rule change. This order 
approves the proposal and grants 
accelerated approval to Amendment 
Nos. 2, 3, and 4. 


115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 

3 Securities Exchange Act Release No. 39407 (Dec. 
5, 1997), 62 FR 65463. 

4 See Letter from Scott G. Van Hatten, Legal 
Counsel, Derivatives Legal Department, Amex, to 
David Sieradzki, Attorney, Division of Market 
Regulation (“Division”), SEC dated May 26, 1998 
(“Amendment No. 2”). 

5 See Letter from Scott G. Van Hatten, Legal 
Counsel, Derivatives Legal Department, Amex, to 
David Sieradzki, Attorney, Division, SEC dated 
August 18, 1998 (“Amendment No. 3”). 

6 See Letter from Scott G. Van Hatten, Legal 
Counsel, Derivatives Legal nt, Amex, to 
David Sieradzki, Attorney, Division, SEC dated 
August 24, 1998 (“Amendment No. 4”). 


II. Description of the Proposai 
A. General 


Amex proposes to trade standardized 
options on the Pauzé Tombstone 
Common Stock Index (“Index’’), a cash- 
settled narrow based index developed 
by Pauzé Swanson Capital Management 
Co,™ (“Pauzé’’). The Index is composed 
of the stocks of ten companies involved 
in the death care services or products 
industry. In addition, the Amex 
proposes to amend Rule 902C to include 
the Pauzé Tombstone Common Stock 
Index in the disclaimer provisions of 
that rule.” 


B. Composition of the Index 


The Index is composed of the stocks 
of ten companies involved in providing 
death care services or products 
consisting of funeral services, cemetery 
services, and funeral and cemetery 
support goods and services. The Index 
also currently serves as the basis for an 
index mutual fund being offered by 
Pauzé, which has been registered with 
the Commission as an investment 
adviser since 1993. Pauzé’s president, 
Philip C. Pauzé, has specialized in 
providing investment management for 
the assets of pre-need funeral accounts 
and cemetery endowment care funds 
since 1985, and is financial consultant 
to several state- and nation-wide funeral 
trusts and funeral directors associations’ 
retirement plans. 

The Exchange will use a modified 
market capitalization methodology to 
calculate the value of the Index.* The 
Index was initialized at a level of 100 at 
the close of trading on its base date of 
December 31, 1985.9 


C. Eligibility Standards for Index 
Components 


Pauzé, as developer of the Index, is 
responsible for selecting and 
maintaining the list of companies to be 
included in the Index. Only stocks of 
companies which derive at least fifteen 
percent of their revenues from the 
provision of goods and/or services to the 
death care sector of the economy are 
eligible to be included. The Index 
conforms with the criteria of Exchange 


7 Amex Rule 902 will be amended to add 
subsection (h) which will provide, among other 
things, that Pauze Swanson Capital Management 
Co. does not guarantee the accuracy or 
completeness of the Index or any data included 
therein, nor does Pauzé Swanson Capital 
Management Co. make any warranty, either express 
cr implied, as to the results to be obtained by any 
person or entity from the use of the Index or any 
ciata included therein. 

8 See infra section Il. D. entitled “Index 
Calculation” for a description of this calculation 
tnethod. 

® The Index’s value at the close of trading on 
August 19, 1997 was 523.04. 
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Rule 901C for including stocks in an 
index on which standardized options 
trade. In addition, all of the component 
securities currently meet the following 
standards: (1) each component has a 
market capitalization of at least $100 
million; (2) the total market 
capitalization of the Index is greater . 
than $17 billion; (3) more than 95% of 
the weight of the Index is accounted for 
by securities each having an average 
monthly trading volume of greater than 
1,000,000 shares over the six months 
preceding the date of this filing; (4) 
foreign country securities or American 
Depositary Receipts thereon are not 
currently represented in the Index; (5) 
all component stocks are either listed on 
the New York Stock Exchange 
(“NYSE”), Amex, or traded through the 
facilities of the National Association of 
Securities Dealers Automated Quotation 
System (“‘Nasdaq”) and are reported 
National Market System securities; and 
(6) over 95% of the numerical value of 
the Index is accounted for by securities 
that meet the current criteria for 
standardized options trading set forth in 
Exchange Rule 915.1° 

While the shares of the Service Corp. 
International constitute 58.10% of the 
overall Index value, the Exchange 
believes that the price of Service Corp. 
stock is not readily susceptible to 
manipulation because the company 
enjoys a sizable market capitalization of 
more than 10.89 billion dollars, has over 
255 million shares outstanding, and has 
experienced an average monthly trading 
volume of almost 12 million shares in 
the six months preceding the date of 
this order. Furthermore, its contribution 
to the value of the Index will diminish 
as the stocks of more companies are 
added. The Exchange anticipates that 
several more companies will qualify for 
addition to the Index within the next 
few months. No other component 
security in the Index currently accounts 
for more than 13.55% of the value of the 
Index. 

The Exchange believes the potential 
for manipulation of the Index is 
minimized and, in particular, the lesser- 
traded component stocks should 
properly be included in the Index for 
the following reasons: (1) the 


10 Jnitial eligibility criteria include: (1) the 
security must have a minimum of 7,000,000 shares 
held by persons other than those required to report 
their security holdings under Section 16(a) of the 
Act; (2) there must be at least 2,000 holders of the 
security; (3) the security must have a trading 
volume of at least 2,400,000 shares over the 
preceding twelve months; (4) the security must 
have had a share price of at least 7 for the 
majority of business days for the last three calendar 
months preceding the date of selection, and (5) the 
issuer is in compliance with any applicable 
requirements of the Act. 


to the overall Index value (an aggregate 
of 4.76% of the weight of the Index) is 
small, and (2) over 95% of the value of 
the Index is accounted for by stocks 
which comply with the listing criteria 
for standardized options trading set 
forth in Rule 915 and have an average 
marker capitalization of 3.12 billion 
dollars, an average of 91 million shares 
outstanding, and a six-month average 
monthly trading volume of 5.14 million 
shares. 


D. Index Calculation 


The Index will be calculated by the 
Amex using a modified market 
capitalization methodology. The value 
of the Index is determined by 
multiplying the price of each stock 
times the number of its shares 
outstanding times the percentage of the 
company’s revenues derived from the 
death care industry.11 adding those 
products and dividing by a divisor. 
Currently, in the case of Hillenbrand 
Industries and American Annuity 
Group, only 46% and 15%, respectively, 
of their total market capitalization are 
valued in the Index since those 
proportions of the companies’ revenues 
are derived from business in the death 
care industry. The Exchange represents 
that the percentage of a components’ 
business that comes from the death care 
industry will be determined by David D. 
Jones, in consultation with the 
Exchange, using the components’ 
financial statements filed with the 
Commission.!? The divisor was initially 
determined to yield a benchmark Index 
value of 100 at the close of trading on 
its base date of December 31, 1985.13 

Similar to other stock index values 
published by the Exchange, the value of 
the Index will be calculated 
continuously and disseminated every 15 
seconds over the Consolidated Tape 
Association’s Network B and to the 
Options Price Reporting Authority 
(“OPRA”) 


E. Index Maintenance 


The Index will be maintained by the 
Amex in consultation with David D. 
Jones.14 If necessary in order to 
maintain continuity of the Index, its 
divisor may be adjusted to reflect 
certain events relating to the component 


11 See Amendment No. 3, supra note 5. 


12 See Amendment No. 4, supra note 6. The 
Commission notes that David D. Jones and the 
Exchange reserve the right to consult additional 
information sources, such as independent 
commercial financial information vendors in 
making their determinations. Id. 

13 The Index’s value at the close of trading on 
August 91, 1997 was 523.04. 

14 See Amendment No. 2, supra note 4. 


representation of these stocks in relation 


stocks. These events include, but are not 
limited to, stock distributions, stock 
splits, reverse stock splits, spin-offs, 
certain rights issuance, 
recapitalizations, reorganizations, and 
mergers and acquisitions. 

The Exchange will maintain the Index 
so that (1) the Index is comprised of no 
less than 9 component securities; (2) 
each of the component securities 
constituting the top 90% of the Index by 
weight, will have a minimum market 
capitalization of $75 million and each of 
the component stocks constituting the 
bottom 10% of the Index, by weight, 
may have a minimum market 
capitalization of $50 million; (3) 90% of 
the Index’s numerical index value and 
at least 70% of the total number of 
component securities will meet the then 
current criteria for standardized option 
trading set forth in Amex Rule 915, (4) 
foreign country securities or ADRs 
thereon that are not subject to 
comprehensive surveillance agreements 
will not in the aggregate represent more 
than 20% of the weight of the Index; (5) 
all component securities wil! either be 
listed on Amex, the NYSE, or Nasdaq/ 
NMS listed; and (6) 90% of the 
component securities shall have a 
monthly trading volume of at least 
500,000 shares and the component 
securities constituting the bottom 10% 
of the Index, by weight, shall have a 
minimum average monthly trading 
volume of at least 100,000 shares. 

The Exchange shall not open for 
trading any additional option series 
should the Index fail to satisfy any of 
the maintenance criteria set forth above 
unless such failure is determined by the 
Exchange not to be significant and the 
Commission concurs in that 
determination. 


F. Expiration and Settlement 


The exercise settlement value for all 
of the Index’s expiring options will be 
calculated based upon the primary 
exchange regular way opening sale 
prices for the component stocks. In the 
case of securities traded through the 
Nasdaq system, the first reported regular 
way sale price will be used. If any 
component stock does not open for 
trading on its primary market on the last 
trading day before expiration, then the 
prior day’s last sale price will be used 
in the calculation.15 


15 The Commission notes that pursuant to Article 
XVII, Section 4 of the Options Clearing 
Corporation’s (“OCC”) by-laws, OCC is empowered 
to fix an exercise settlement amount in the event 
it determines a current index value is unreported 
or otherwise unavailable. Further, OCC has the 
authority to fix an exercise settlement amount 
whenever the primary market for the securities 
representing a substantial part of the value of an 
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G. Contract Specifications 


The proposed options on the Index 
will be European style,1® and cash 
settled. Standard option trading hours 
(9:30 a.m. to 4:02 p.m. New York Time) 
will apply. The options on the Index 
will expire on the Saturday following 
the third Friday of the expiration 
month. The last trading day in an 
expiring option series will normally be 
the second to last business day 
preceding the Saturday foliowing the 
third Friday of the expiration month 
(normally a Thursday). The Exchange 
plans to list option series with 
expirations in the three near-term 
calendar months and in the two 
additional calendar months in the 
March cycle. In addition, longer term 
option series having up to thirty-six 
months to expiration may be traded. 
Trading in expiring options will cease at 
the close of trading on the last trading 
day. The Exchange proposes to list near- 
the-money (i.e., within ten points above 
or below the current Index value) option 
series on the Index at 27 point strike 
(exercise) price intervals when the value 
of the Index is below 200 points. 


H. Position and Exercise Limits, Margin 
Requirements and Trading Halts 


The Index is deemed to be a Stock 
Index Option under Rule 901C(a) and a 
Stock Index Industry Group under Rule 
900C(b)(1). Amex Rules 900C through 
980C will apply to the trading of option 
contracts based on the Index. These 
Rules cover issues such as surveillance, 
exercise prices, exercise limits, and 
trading halt procedures ?7 that are 
applicable to trading of narrow-based 
index options. In addition, the Exchange 
has set a position limit of 6,000 
contracts on the same side of the market 
with respect to options on this Index. 


I. Listing of Long-Term Options on the 
Full or Reduced Value of the Index 


The proposal provides that the 
Exchange may list longer term options 
series having up to thirty-six months to 
expiration on the full value of the Index. 
Instead of such long-term options on a 
full value level, the Exchange may list 
long-term, reduced value put and call © 
options based on one-tenth (“o) of the 


underlying index is not open for trading at the time 
when the current index value (i.e., the value used 
for exercise settlement purposes) ordinarily would 
be determined. See Securities Exchange Act Release 
No. 37315 (June 17, 1996), 61 FR 42671 (order 
approving SR-OCC-95-19). 

16 A European-style option can be exercised only 
during a specified period before the option expires. 

17 Pursuant to Amex rule 918C, the trading of 
options on the Index will be halted or suspended 
whenever trading in underlying securities whose 
weighted value represents more than 20% of the 
Index’s value are halted or suspended. 


Index’s full value. The interval between 
expirations months for either a full 
value or reduced value long-term option 
will not be less than six months. The 
trading of any long-term options would 
be subject to the same rules that govern 
the trading of all the Exchange’s index 
options, including sales practice rules, 
margin requirements and floor trading 
procedures, and all options will have 
European style exercise. 


J. Surveillance 


Surveillance procedures currently 
used to monitor trading in each of the 
Exchange’s other index options will also 
be used to monitor trading options on 
the Index. These procedures include 
complete access to trading activity in 
the underlying securities. Further, the 
Intermarket Surveillance Group 
Agreement, dated July 14, 1983, as 
amended on January 29, 1990, will be 
applicable to the trading of options on 
the Index.18 

Pauzé will not be directly involved 
with the on-going maintenance of the 
Index. The Index will be maintained by 
the Exchange, in consultation with 
David D. Jones. Mr. Jones, a former 
employee of Pauzé was active in the 
development of the Index. Mr. Jones, 
who is not a broker-dealer, will be 
entering into a consulting arrangement 
with Pauzé to work with the Exchange 
to maintain the Index. Mr. Jones and 
Pauzé will adopt procedures to prevent 
non-public information relating to the 
Index from being discussed with anyone 
from Pauzé before such information has 
been made public through the 
distribution of an Information circular 


by the Exchange.19 


181SG was formed on July 14, 1983 to, among 
other things, coordinate more effectively 
surveillance and investigative information sharing 
arrangements in the stock and options markets. See 
Intermarket Surveillance Group Agreement, July 14, 
1983. The most recent amendment to the ISG 
Agreement, which incorporates the original 
agreement and ail amendments made thereafter, 
was signed by ISG members on January 29, 1990. 
See Second Amendment to the Intermarket 
Surveillance Group Agreement, January 29, 1990. 
The members of the ISG are: the Amex; the Boston 


- Stock Exchange, Inc.; the Chicago Board Options 


Exchange, Inc; the Chicago Stock Exchange, Inc.; 
the National Association of Securities Dealers, Inc.; 
the NYSE; the Pacific Stock Exchange, Inc; and the 
Philadelphia Stock Exchange, Inc. Because of 
potential opportunities for trading abuses involving 
stock index futures, stock options, and the 
underlying stock, and the need for greater sharing 
of surveillance information for these potential 
intermarket trading abuses, the major stock index 
futures exchanges (e.g., the Chicago Mercantile 
Exchange and the Chicago Board of Trade) joined 
the ISG as affiliate members in 1990. 

18 See Amendment No. 2, supra note 4. In 
addition, Mr. Jones represents that he will not enter 
into any transactions in any securities that will be 
added or deleted from the Index or any related 
derivative securities until information regardi: 


ng 
those component securities has been made publicly 


III. Discussion 


The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange,?° and, in particular, with the 
requirements of Section 6(b)(5).22 
Specifically, the Commission finds that 
the trading of options on the Index, 
including full-value and reduced value 
inclex options, will serve to promote the 
public interest and help to remove 
impediments to a free and open 
securities market by providing investors 
with an additional means to hedge 
exposure to market risk associated with 
stocks in the death care industry.22 


The trading of options on the Index 
and reduced-value Index, however, 
raises several issues relating to index 
design, customer protection, 
surveillance, and market impact. The 
Commission believes, for the reasons 
discussed below, that the Amex 
adequately has addressed these issues. 


A. Index Design and Structure 


The Commission believes it is 
appropriate for the Exchange to 
designate the Index as narrow-based for 
purposes of index options trading. The 
Index is comprised of a limited number 
of stocks intended to track discrete 
industry groups of the death care sector 
of the stock market. Accordingly, the 
Commission believes it is appropriate 
for the Amex to apply its rules 
governing narrow-based index options 


available. Finally, Mr. Jones has represented that he 
will not engage in transactions involving the Index, 
including transactions in options contracts 
overlying the Index and its individual components. 
See: Letter from Scott G. Van Hatten, Legal Counsel, 
Derivatives Legal Department, Amex, to David 
Sieradzki, Attorney, Division, SEC dated August 18, 
1998. 

20In approving this rule, the Commission has 
considered the proposed rule’s impact on 
efficiency, competition, and capital formation..15 
U.S.C. 78c(f). 

2115 U.S.C. 78f(b)(5). 

22 Pursuant to Section 6(b)(5) of the Act, the 
Commission must predicate approval of any new 
option proposal upon a finding that the 
introduction of such new derivative instrument is 
in the public interest. Such a finding would be 
difficult for a derivative instrument that served no 
hedging or other economic function, because any 
benefits that might be derived by market 
participants likely would be outweighed by the 
potential for manipulation, diminished public 
confidence in the integrity of the markets, and other 
valid regulatory concerns. In this regard, the trading 
of listed options on the Index will provide investors 
with a hedging vehicle that should reflect the 
overall movement of the stocks representing 
companies in the death care sector in the U.S. stock 
markets. 
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to trading in the proposed Index 
options.?% 

The Commission also believes that the 
liquid markets, large capitalizations, 
and relative weightings of the stocks 
comprising a majority of the weight of 
the Index significantly minimizes the 
potential for manipulation of the Index. 
First, stocks accounting for more than 
90% of the weight of the index and 
actively traded. Average monthly 
trading volume in the aforementioned 
top weighted component stocks of the 
Index for the period between February 
14, 1998 and July 14, 1998 ranged from 
1.2 million to 11.96 million shares. 
Second, the market capitalizations of 
those stocks are large, ranging from 
$10.89 billion to $474 million. Third, 
the Index will be maintained so that in 
addition to the other maintenance 
criteria discussed above in Section II. E, 
at each rebalancing, at least 90% of the 
Index’s numerical value and at least 
70% of the total number of component 
securities will be composed of securities 
eligible for standardized options 
trading. Fourth, Pauzé and the Amex 
will be required to ensure that each 
component of the Index is subject to last 
sale reporting requirements in the U.S. 
pursuant to Rule 11Aa3—1 of the Act. 
Fifth, the Commission believes that it is 
appropriate for the Exchange to use a 
“modified market capitalization” 
methodology to maintain the Index. Use 
of this method will reduce the weight in 
the Index of securities that do not derive 
all of their revenues from the death care 
sector. The Commission observes, 
however, that reducing the weighting of 
such components will not cause the 
Index to better reflect the death care 
sector. Although, the weighting of those 
components with non-death care 
business will be reduced, the Index will 
continue to reflect the impact of the 
components’ revenue from other lines of 
business unrelated to the death care 
sector. Finally, the Commission believes 
that Amex’s existing mechanisms to 
monitor trading activity in the 
component stocks of the Index, or 
options on those stocks or the Index, 
will help deter as well as detect any 
illegal activity. 

B. Customer Protection 


The Commission believes that a 
regulatory system designed to protect 
public customers must be in place 
before the trading of sophisticated 
financial instruments, such as options 
on the Index, can commence on a 
national securities exchange. The 


23See supra Section IIH entitled “Position and 
Exercise Limits, Margin Requirements, and Trading 
Halts.” 


Commission notes that the trading of 
standardized exchange-traded options 
occurs in an environment that is 
designed to ensure, among other things, 
that: (1) the special risks of options are 
disclosed to.public customers; (2) only 
investors capable of evaluating and 
bearing the risks of options trading are 
engaged in such trading; and (3) special 
compliance procedures are applicable to 
options accounts. Accordingly, because 
options on the Index will be subject to 
the same regulatory regime as the other 
standardized options currently traded 
on the Amex, the Commission believes 
that adequate safeguards are in place to 
ensure the protection of investors in 
options on the Index. Finally, the Amex 
has stated that it will distribute 
information circulars to members 
following rebalancing and prior to 
component changes to notify members 
of changes in the composition of the 
Index. The Commission believes this 
should help to protect investors and 
avoid investor confusion. 


C. Surveillance 


The Commission believes that a 
surveillance sharing agreement between 
an exchange proposing to list a stock 
index derivative product and the 
exchange(s) trading the stocks 
underlying the derivative product is an 
important measure for surveillance of 
the derivative and underlying securities 
markets. Such agreements ensure the 
availability of information necessary to 
detect and deter potential 
manipulations and other trading abuses, 
thereby making the stock index product 
less readily susceptible to 
manipulation.?¢ In this regard, markets 
on which the components of the Index 
currently trade and the markets on 
which all component stocks trade are 
members of the ISG, which provides for 
the exchange of all necessary 
surveillance information.?5 

The Commission notes that Pauzé will 
not be directly involved with the on- 
going maintenance of the Index. The 
Index will be maintained by Amex in 
conjunction with David D. Jones. Mr. 
Jones, participated in the development 
of the Index and is not a broker-dealer. 
The Exchange has represented that the 
consulting agreement between Pauzé 
and Mr. Jones will state that Mr. Jones 
will not divulge or discuss information 
regarding additions or deletions from 
the Index with anyone at Pauzé until 
after that information has become public 
through the distribution of an 


24 See Securities Exchange Act Release No. 31243 
(September 28, 1992), 57 FR 45849 (October 5, 
1992). 

25 See supra note 18. 


Information Circular by the Exchange.” 
In addition, the Exchange represents 
that Mr. Jones agrees not to enter into 
any transactions in any securities (or 
related derivative securities) that will be 
added or deleted from the Index until 
after that information has become public 
through the distribution of an 
Information Circular by the Exchange.?7 


D. Market Impact 


The Commission believes that the 
listing and trading of options on the 
Index, including long-term full-value 
and reduced-value Index options, on the 
Amex will not adversely impact the 
underlying securities markets.?® First, as 
noted above, most of the stocks 
contained in the Index have relatively 
large capitalizations and are relatively 
actively traded. Second, because the 
weighting of Service Corp. International 
is large, the Exchange has set a 6,000 
contract position limit to minimize 
potential manipulation and market 
impact concerns. Third, the risk to 
investors of contraparty non- 
performance will be minimized because 
the options on the Index will be issued 
and guaranteed by the Options Clearing 
Corporation just like any other 
standardized option traded in the 
United States. 

Lastly, the Commission believes that 
settling expiring options on the Index 
(including long-term full-value and 
reduced-value Index options) based on 
the opening prices of component 
securities is reasonable and consistent 
with the Act. As noted in other contexts, 
valuing options for exercise settlement 
on expiration based on opening prices 
rather than closing prices may help 
reduce adverse effects on markets for 
stocks underlying options on the 
Index.29 

The Commission finds good cause for 
approving Amendment Nos. 2, 3, and 4 
to the proposed rule change prior to the 
thirtieth day after the date of 
publication of notice of filing of this 


26 See letter from Claire P. McGrath, Vice 
President and Special Counsel, Derivative 
Securities, Amex, to Michael Walinskas, Deputy 
Associate Director, Division, SEC dated May 26, 
1997. 

27 Id. 

28In addition, the Amex and the OPRA have 
represented that the Amex and the OPRA have the 
necessary systems capacity to support those new 
series of index options that would result from the 
introduction of options on the Index. See Letter 
from Edward Cook, Jr., Managing Director, Trading 
Floor Systems & Technology, Amex, to Michael 
Walinskas, Deputy Associate Director, Division, 
SEC, dated October 8, 1997; and letter from Joe 
Corrigan, Executive Director, OPRA, to Michael 
Walinskas, Deputy Associate Director, Division, 
SEC, dated January 13, 1998. 

29 See Securities Exchange Act Release No. 30944 
(July 21, 1992), 57 FR 33376 (July 28, 1992). 
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amendment in the Federal Register. 
Amendment No. 2 clarifies the proposal 
to indicate who will be responsible for 
maintaining the index. In addition, 
Amendment No. 2 clarifies that David 
D. Jones will not divulge information 
relating to the maintenance of the Index 
before that information becomes public. 
Amendment No. 3 clarifies that the 
percentage of each component’s market 
value represented in the Index is based 
on the percentage of a component’s 
revenues derived from its activities in 
the death care sector of the economy. 
Finally, Amendment No. 4 clarifies that, 
to determine the percentage of a 
components’ revenues that are derived 
from its activities in the death care 
industry, David D. Jones and the 
Exchange will look at the components’ 
financial statements. 


As a result, the Commission does not 
believe that Amendment Nos. 2, 3, or 4 
raise any new regulatory issues. Further, 
the Commission notes that the original 
proposal was published for the full 21- 
day comment period and no comments 
were received by the Commission. 
Accordingly, the Commission believes 
there is good cause, consistent with 
Sections 6(b)(5) and 19(b) 3° of the Act, 
to approve Amendment Nos. 2, 3, and 
4 to the Exchange’s proposal on an 
accelerated basis. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning Amendment Nos. 

_ 2,3, and 4, including whether they are 
consistent with the Act. Persons making 
written submissions should file six 
copies thereof with the Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, N.W., Washington, D.C. 
20549. Copies of the submission, ali 
subsequent amendments, all written 
statements with respect to the proposed 
rule change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the Amex. All 
submissions should refer to File No. 
SR-AMEX-97-33 and should be 
submitted by November 17, 1998. 


3015 U.S.C. 78f(b)(5) and 15 U.S.C. 78s(b). 


V. Conclusion 


‘It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,3? that the 
proposed rule change (SR-AMEX-97- 
33) is approved. 

For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority.32 


Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 98-28642 Filed 10-26-98; 8:45 am] 
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October 19, 1998. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“‘Act’’),1 notice is hereby given that on 
September 23, 1998, the Chicago Board 
Options Exchange, Inc. (“‘CBOE” or 
“Exchange”’) filed with the Securities 
and Exchange Commission 
(“Commission’’) the proposed rule 
change as described in Items, I, II, and 
III below, which Items have been 


prepared by the CBOE. The Commission 


is publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The CBOE proposes to amend its fee 
schedule relating to the filing of annual 
financial statements by Exchange 
market-makers who are required to file 
annual financial statements pursuant to 
Rule 17a—5(d) under the Act.? 

The text of the proposed rule change 
is available at the Office of the 


Secretary, CBOE and at the Commission. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
CBOE included statements concerning 
the purpose of and basis for the 


proposed rule change and discussed any 


comments it received on the proposed 


rule change. The text of these statements 


3115 U.S.C. 78s(b)(2). 
3217 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). 

217 CFR 240.17a-5(d). 


may be examined at the places specified 
in Item IV below. The CBOE has 
prepared summaries, set forth in 
sections A, B, and C below, of the most 
significant aspects of such statements. 


A Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


The purpose of the proposed rule 
change is to change the fee schedule for 
CBOE market-makers who must file 
with the Exchange annual financial 
statements pursuant to Rule 17a—5(d) 
under the Act and CBOE Rule 15.5. In 
19911, the Exchange established a $25 
filing fee for this “FOCUS” report. The 
Exchange has discovered in the 
intervening years that a great deal of 
staff time must be devoted to reviewing 
and sometimes correcting the filings 
that are made with the Exchange. 
Consequently, to offset the cost of staff 
review of these filings, the Exchange has 
determined to raise the filing fee to $100 
for those CBOE market-makers who 
make their annual filing by hard copy. 
The Exchange has, however, recently 
provided members the opportunity to 
file their FOCUS reports electronically 
through the WinJammer system. 
Because the staff is able to review and 
process filings such quicker if they are 
submitted electronically, the Exchange 
is not proposing to change the fee for 
those market-makers who submit their 
annual financial statements 
electronically over the WinJammer 
system. The filing fee for electronic 
filers, therefore, will remain at $25. 


2. Statutory Basis 


The proposed rule change is 
consistent with Section 6(b) of the Act, 
in general, and furthers the objectives of 
Section 6(b)(4) of the Act,5 in particular, 
in that it is designed to provide for the 
equitable allocation of reasonable dues, 
fees, and other charges among CBOE 
members. 


. Self-Regulatory Organization’s 
Statement on Burden on Competition 


The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition. 


3 Securities Exchange Act Release No. 29482 (July 
24, 1991), 56 FR 36180 (July 31, 1991). 

415 U.S.C. 78f(b). 

515 U.S.C. 78f(b)(4). 
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C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


No written comments were solicited 
or received with respect to the proposed 
rule change. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Because the foregoing rule change 
establishes or changes a due, fee, or 
other charge imposed by the Exchange, 
it has become effective pursuant to 
Section 19(b)(3)(A)(ii) of the Act ® and 
subparagraph (e)(2) of Rule 19b-4 
thereunder.’ At any time within 60 days 
of the filing of the proposed rule change, 
the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and - 
arguments concerning the foregoing, © 
including whether the proposed rule 
change is consistent with the Act.® 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, N.W., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of the CBOE. All 
submissions should refer to File No. 
SR-CBOE-98-—42 and should be 
submitted by November 17, 1998. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.® 


615 U.S.C. 78s(b)(3)(A)(ii). 
717 CFR 240.19b—4(e)(2). 


® In reviewing this proposal, the Commission has 
considered its potential impact on efficiency, 
competition and capital formation. 15 U.S.C. 78c(f). 
217 CFR 200.30—3(a)(12). 


Margaret H. McFarland, 

Deputy Secretary. 

{FR Doc. 98-28643 Filed 10-26-98; 8:45 am] 
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October 19, 1998. 

I. Introduction 


On July 7, 1998, the Cincinnati Stock 
Exchange, Inc. (“‘CSE” or “‘Exchange’’) 
submitted to the Securities and 
Exchange Commission (“‘SEC” or 
“Commission’’), pursuant to Section 
19(b)(1) of the Securities Exchange Act 
of 1934 (‘Act’)? and Rule 19b—4 
thereunder,? a proposed rule change to 
update and clarify the Exchange’s rules 
concerning disciplinary jurisdiction and 
practice. Amendment No. 1 was 
submitted to the Commission on July 
30, 1998.3 The proposed rule change 
was published for comment in the 
Federal Register on August 31, 1998.4 
The Commission received no comments 
on the proposal. This order approves the 
proposal, as amended. 


II. Description of the Proposal 


The CSE proposes to clarify and 
codify the Exchange’s disciplinary 
jurisdiction by amending and 
renumbering the rules found in Chapter 
VIll of the Exchange Rules. According to 
the CSE, the proposed rule change is not 
intended to expand the Exchange’s 
existing grant of regulatory jurisdiction, 
but rather to codify existing Exchange 
practices.5 


215 U.S.C. 78s(b)(1). 

217 CFR 240.19b-4. 

3In Amendment No. 1, the Exchange added 
Section 6(b)(6) of the Act as a statutory basis for the 
proposed rule change. The Exchange also set forth 
the procedure, under proposed CSE Rule 8.3, to be 
utilized upon the rejection of a letter of consent by 
the Business Conduct Committee. Finally, the 
Exchange clarified language in proposed CSE Rule 
8.1(a). Letter from Adam Gurwitz, Vice President 
Legal, CSE, to Kelly McCormick, Attorney, Division 
of Market Regulation, Commission, dated July 30, 
1998 (“Amendment No. 1”). 

Exchange Act Release No. 40356 (August 24, 
1998) 63 FR 46259 (August 31, 1998). 

5 The proposal renumbers a number of existing 
rules to accommodate for the addition of new rules. 
The rule numbers referenced in this order correlate 
to the rules as proposed. 


CSE Rule 8.1 


Subsection (a) of proposed CSE Rule 
8.1 provides for the Exchange’s general 
regulatory jurisdiction and authority 
and states that the Exchange’s 
jurisdiction extends to any violation of 
the Act, as amended, the rules and 
regulations promulgated thereunder, 
any provision of the Exchange’s Articles 
of Incorporation, By-Laws or rules, any 
interpretation thereof, of any resolution 
or order of the Board of Trustees or 
appropriate Exchange committee 
(hereinafter collectively referred to as 
the ‘‘Rules”). In addition, proposed CSE 
Rule 8.1(a) states that any violation of 
the Rules, after notice and an 
opportunity for a hearing, be addressed 
by expulsion, suspension, limitation of 
activities, functions and operations, 
fine, censure, suspension or bar from 
association with a member or any other 
fitting sanction. 

Proposed CSE Rule 8.1(a) also 
clarifies that individual Exchange 
members as well as responsible parties 
or persons associated with a member 
organization may be charged with 
violations of the Rules committed by 
employees or member organizations. 
Similarly, member organizations may be 
charged with violations committed by 
individuals. This provision is designed 
to ensure adequate supervision by 
members of their employees. The 
Exchange also explained that discipline 
for the failure to supervise is common 
in the industry and the proposed rule 
change merely clarifies the Exchange’s 
existing authority. 

Proposed CSE Rule 8.1(b) provides 
that members and associated persons 
remain subject to the Exchange’s 
disciplinary jurisdiction upon 
termination of membership or 
association for violations that occurred 
prior to such termination. The Exchange 
notes that this proposed subsection 
expresses long-standing industry 
practice and prevents members and 
associated persons from avoiding 
disciplinary actions simply by 
terminating their membership or 
association with a member. 

Finally, CSE Rule 8.1(c) clarifies that 
summary suspensions or other actions 
taken pursuant to Chapter VII of the 
Exchange Rules are not considered 
disciplinary actions. Accordingly, the 
provisions of Chapter VIII are not 
applicable to such Chapter VII actions. 
CSE Rule 8.2 

Proposed CSE Rule 8.2, addressing 
complaints and investigations, adds 
new subsections (c) through (f). 
Subsection (c) sets forth that a member 
or person associated with a member has 
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an obligation to furnish information that 
the Exchange may request in connection 
with any investigation, hearing, or 
appeal. In addition, proposed CSE Rule 
8.2(c) provides that a member or person 
associated with a member is entitled to 
be represented by counsel during such 
an investigation, proceeding, or inquiry. 
Proposed CSE Rule 8.2(e) provides that 
any failure to provide requested 
information is considered a violation of 
proposed CSE Rule 8.2. 

pon notice by the Exchange of an 
alleged violation of any of the Rules, the 
person who is suspected of the violation 
is entitled to submit a statement stating 
why no disciplinary action should be 
taken—a so-called “‘Wells submission.” 
Subsections (d) and (f) of proposed CSE 
Rule 8.2 provide for such a statement to 
be made either in writing or by 
videotape and submitted to the Business 
Conduct Committee (““BCC’’). 


Additional Changes 


Proposed CSE Rule 8.3 provides for 
expedited proceedings. Pursuant to this 
rule, a member or person associated 
with a member may attempt to resolve 
a matter by negotiating a letter of 
consent. The Exchange explains that for 
certain cases such a procedure 
facilitates a fair and equitable resolution 
to potential disciplinary matters. 

ttlement offers in response to a 
statement of charges are addressed in 
proposed CSE Rule 8.8. In subsection 
(b), the Exchange provides that a 
respondent may submit a written 
statement in support of a settlement 
offer. If the Exchange staff does not 
recommend acceptance of a settlement 
offer, the respondent may make an oral 
statement to the BCC addressing why 
the settlement offer should be accepted. 
Subsection (c) limits the number of 
written settlement offers that may be 
submitted to the BCC to a maximum of 
two. The Exchange believes the 
limitation balances the desire to 
facilitate settlements with a need to 
bring closure to disciplinary 


The Exchange also proposes CSE Rule 
8.10(d), which addresses the review of 
decisions not to initiate charges. 
Pursuant to this new subsection, the 
Board of Trustees may review a decision 
not to initiate upon application by the 
President or the Chairman. 

Finally, the proposed rule change 
adds new Interpretation .01 to proposed 
CSE Rule 8.11. This Interpretation states 
the Exchange’s policy concerning staff 
compliance with the procedural 
requirements of the Rules. In addition, 
the Interpretation provides the policy 
concerning publication of disciplinary 
natters. The proposal explains that the 


CSE does not routinely release such 
information, but if circumstances 
warrant such a release, the Exchange’s 
Executive Committee may direct release 
to the public by the staff. 


III. Discussion 


After careful review, the Commission 
finds that the proposed rule change is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to a national 
securities exchange.® In particular, the 
Commission finds that the proposed 
rule change is consistent with the 
requirements of Sections 6(b)(1), 6(b)(5), 
6(b)(6), and 6(b)(7) of the Act.” 

Section 6(b)(1) of the Act ® requires 
exchanges to possess the capacity to 
enforce compliance by their members 
and persons associated with members 
with the provisions of the Act, the rules 
and regulations thereunder and the 
rules of the Exchange. Proposed CSE 
Rule 8.1 helps provide such capacity by 
expressly stating the Exchange’s 
disciplinary jurisdiction. Moreover, the 
rule notes the Exchange’s authority to 
pursue, discipline, and sanction 
members and persons associated with 
members for violations of the Rules. 
Proposed CSE Rule 8.1 should further 
strengthen the Exchange’s enforcement 
authority by holding employers 
responsible for violations committed by 
employees and by stating that the 
Exchange has continuing jurisdiction 
over terminated members or persons 
associated with members. 

Proposed CSE Rule 8.2 (c) and (e) also 
enhance the CSE’s enforcement 
capacity. By requiring the submission of 
information pertinent to disciplinary 
actions, this rule should help ensure 
that Exchange officials making 
disciplinary decisions have the facts 
necessary to enforce the Rules. In 
addition, the mechanism for Board of 
Trustees review of BCC decisions not to 
initiate charges contained in proposed 
CSE Rule 8.10(d) should ensure further 
oversight of the enforcement of the 
Rules. 

The Commission also finds that the 
proposed rule change is consistent with 
the requirements of Section 6(b)(5) of 
the Act ® which provides, among other 
things, that the rules of an exchange be 
designed to prevent fraudulent and 
manipulative acts and practices and to 
protect investors and the public. The 


6 In reviewing this proposal, the Commission has 
considered the proposed rule’s impact on 
efficiency, competition, and capital formation. 15 
U.S.C. 78c(f). 

715 U.S.C. 78f(b)(1); 15 U.S.C. 78f(b)(5); 15 U.S.C. 
78f(b)(6); and 15 U.S.C. 78f(b){7). 

815 U.S.C. 78f(b)(1). 

U.S.C. 78f(b)(5). 


proposed rule change clarifies and 
codilies the disciplinary jurisdiction of 
the Exchange, providing notice to 
members and persons associated with 
members that violations of the Rules can 
lead to disciplinary proceedings. Such 
notice should discourage fraudulent and 
manipulative acts and practices and 
result in the protection of investors and 
the public. 

In addition, the Commission finds 
that the proposed rule change is 
consistent with the requirements of 
Section 6(b)(6) of the Act,?° because it 
provides that members and persons 
associated with members shall be 
appropriately disciplined for violations 
of the Rules. For example, CSE Rule 
8.1(a) expressly provides that the 
Exchange may appropriately discipline 
members or persons associated with 
members by expulsion, suspension, 
limitation of activities, functions and 
operations, fine, censure, suspension or 
bar from association with a member or 
any other fitting sanction. 

pro rule change also is 
consistent with the fair disciplinary 
procedure requirements of Section 
6(b)(7) of the Act.11 The Commission 
finds that the proposed rule change is 
designed to improve the transparency, 
speed, and efficiency of the disciplinary 
process, thereby promoting a fair 
procedure for disciplining members and 
persons associated with members. 
Chapter VIII of the Exchange Rules 
increases transparency by setting forth 
the disciplinary process to be employed 
for clisciplining members and persons 
associated with members. Moreover, 
proposed CSE Rule 8.3 and 8.8 


_ specifically provide for the prompt 


resolution of charges. CSE Rule 8.3 
offers a member or person associated 
with a member the opportunity to 
resolve a matter by negotiating a letter 
of consent. In addition, CSE Rule 8.8 
furnishes the procedures to be 
employed for settlement offers. A 
member or person associated with a 
member may submit an offer of 
settlement in lieu of the disciplinary 
procedures. When a settlement offer is 
not accepted, limiting a member or 
person associated with a member to one 
additional settlement offer should give 
appropriate and fair closure to the 
disciplin rocess. 

Proposed CSE Rule 8.2 further 
ensures fair disciplinary procedures by 
notifying subjects of allegations made 
against them and by allowing members 
to submit either a written or video 
“Wells submission” in response to a 
notice of charges. This provision 


10115 U.S.C. 78f(b)(6). 


12115 U.S.C. 78f(b)(7). 
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provides an efficient method for 
responding to a violation charge and for 
identifying where a disciplinary action 
may be inappropriate. CSE Rule 8.2 also 
expresses that a member or person 
associated with a member has the right 
to be represented by counsel during an 
investigation, proceeding or inquiry, 
thereby helping to ensure the fairness of 
the proceedings. 

Finally, the , rule change 
promotes the fairness of disciplinary 
procedures in proposed Interpretation 
.01 to CSE Rule 8.11. Interpretation .01 
to CSE Rule 8.11 emphasizes the 
Exchange’s commitment to a fair 
disciplinary process. It states that the 
staff shall comply with all procedural 
requirements of the Rules. The 
interpretation also addresses public 
disclosure of disciplinary proceedings 
setting forth Exchange policy, providing 
for a fair procedure for determining if 
disclosure is appropriate. 

Accordingly, the Commission believes 
the proposed rule change should protect 
those subject to the CSE’s disciplinary 
process while ensuring the Exchange’s 
enforcement of the Rules meant to 
protect investors. 


IV. Conclusion 


It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,12 that the 
proposed rule change (SR-CSE-98—02) 
is approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.14 
Margaret H. McFarland, 

Deputy Secretary. 
[FR Doc. 98-28644 Filed 10-26-98; 8:45 am] 
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October 20, 1998. 

On April 22, 1998, The Depository 
Trust Company (“DTC’”’) filed with the 
Securities and Exchange Commission 
(“Commission”) the proposed rule 
change (File No. SR-DTC-98-7) 
pursuant to Section 19(b)(1) of the 


1215 U.S.C. 78s(b)(2). 
1317 CFR 200.30—3(a)(12). 


Securities Exchange Act of 1934 
(“‘Act’’).1 Notice of the proposal was 
published in the Federal Register on 
July 1, 1998.2 No comment letters were 
received. For the reasons discussed 
below, the Commission is approving the 
proposed rule change. 

I. Description 


The rule change provides a 
mechanism for issuing and paying 
agents (“IPAs”) and dealers to 
communicate securities information, 
specifically Pre-Issuance Messaging 
(“PIM”) instructions, related to the 
issuance of money market instruments 
(“MMI”). Although the PIM service is 
designed to accommodate all types of 
MMIs, initially the PIM service will be 
utilized only for commercial paper 
(“CP’’). The service will enable dealers 
and IPAs to communicate issuance 
instructions to one another prior to the 
IPAs’ issuing CP by book-entry through 
DTC or through physical certificates 
outside DTC. 

Under the rule change, IPAs and 
dealers can send PIM instructions to 
each other by using DTC as a conduit or 
central switch for the messages. PIM 
instructions will be sent electronically 
to DTC. DTC will not perform any 
processing on the instructions but will 
instead automatically route them to the 
recipient indicated in the sender’s 

PIM employs several levels of system 
security in addition to allowing IPAs 
and dealers to utilize their own. 
passeword security per message if they 
wish. As each message sent requires an 
acknowledgment from the receiving 
party, it is unlikely that messages will 
be lost. Should a message be 
undeliverable for some reason, DTC will 
issue a notice to the message originator 
indicating the message could not be 
delivered. The originator will then have 
to reissue a new message. DTC will 
charge. the sending party $.04 per 
message. There will be no charge to the 
message receiver. Each user of the PIM 
Service will enter into a PIM agreement 
with DTC. 

II. Discussion 

Section 17A(b)(3)(F) of the Act? 
requires that the rules of a clearing 
agency be designed to perfect the 
mechanism of a national system for the 
prompt and accurate clearance and 
settlement of securities transactions. 
The Commission believes that PIM 
should enable dealers and IPAs to better 


115 U.S.C. 78s(b)(1). 


2 Securities Exchange Act Release No. 40119 
(June 24, 1998), 63 FR 36008. 


315 U.S.C. 78q-1(b)(3)(F). 


communicate issuance instructions to 
one another prior to the IPAs’ issuing 
CP by book entry through DTC or 
through physical certificates outside 
DTC. As a result, the rule change should 
help perfect the national clearance and 
settlement system. Therefore, the 
Commission believes that DTC’s 
proposed rule change is consistent with 
its statutory obligation under Section 
17A(b)(3)(F) of the Act. 

Ill. Conclusion 

On the basis of the foregoing, the 
Commission finds that the proposed 
rule change is consistent with the 
requirements of the Act and in 
particular with Section 17A of the Act 
and the rules and regulations 
thereunder. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
proposed rule change (File No. SR- 
DTC-98—7) be and hereby is approved. 


For the Commission by the Division of 


Market Regulation, pursuant to delegated 
authority.* 


Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 98-28639 Filed 10-26-98; 8:45 am] 
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October 20, 1998: 

Pursuant-to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act”),? notice is hereby given that on 
July 9, 1998, the National Association of 
Securities Dealers, Inc. (““NASD” or 
“Association”), through its wholly- 
owned subsidiary, The Nasdaq Stock 
Market, Inc. (“‘Nasdaq”), filed with the 
Securities and Exchange Commission 
(“Commission’’) the proposed rule 
change as described in Items I, II, and 
III below, which items have been 
prepared primarily by Nasdaq. The 
Commission is publishing this notice to 
solicit comments from interested 
persons on the proposed rule change. 


417 CFR 200.30—3(a)(12). 
215 U.S.C. 78s(b)(1). 
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I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


Nasdaq is proposing to amend rules of 


the NASD to integrate the functionality 
of its Trade Acceptance and 
Reconciliation Service (‘““TARS’’) into its 
Automated Confirmation Transaction 
Service (‘‘ACT’’), and to make certain 
enhancements to ACT. Below is the text 
of the proposed rule change. Proposed 
new language is in italics; proposed 
deletions are in brackets. 


4632. Transaction Reporting 


(a)(1) through (3) No Change. 

(4) [Transacting] Transaction 
Reporting Outside Normal Market 
Hours. 

(A) No Change. 

(B) Last sale reports of transactions in 
designated securities executed outside 
the ours of 8:00 a.m. and 5:15 p.m. 
Eastern Time shall be reported as 
follows: 

(i) No change. 

(ii) Last sale reports of transactions 
executed between 5:15 p.m. and 
midnight Eastern Time shall be 
transmitted through ACT on the next 
business day (T+1) between 8:00 a.m. 
and [1:30] 5:15 p.m. Eastern Time, be 
designated ‘‘as/of” trades to denote their 
execution on a prior day, and be 
accompanied by the time of execution. 

(5) All members shall report [weekly] 
as soon as practicable to the Market 
Regulation Department on Form T, last 
sale reports of transactions in 
designated securities for which 
electronic submission into ACT is not 
possible (e.g., the ticker symbol for the 
security is no longer available or a 
market participant identifier is no 
longer active). [that were not 
transmitted through ACT, for whatever 
reason, either on the trade date or the 
next business day.] Transactions that 
can be reported into ACT, whether on 
trade date or on a subsequent date on 
an “as of” basis (T+N), shall not be 
reported on Form T. [Form T shall be 
used exclusively as a back-up mode 
whenever electronic entry of trade data 
is not feasible due to system 
malfunctions or other unusual 
conditions.] 

(6) through (8) No Change. 


* * * * * 


4642. Transaction Reporting 


(a) (1) through (4)(B)(i) No Change. 

(ii) Last sale reports of transactions 
executed between 5:15 p.m. and 
midnight Eastern Time shall be 
transmitted through ACT on the next 
business day (T+1) between 8:00 a.m. 


and [1:30] 5:15 p.m. Eastern Time, be 
designated ‘’as/of” trades to denote their 
execution on a prior day, and be 
accompanied by the time of execution. 

* * * * 7” 

(5) All members shall report [weekly] 
as soon as practicable to the Market 
Regulation Department on Form T, last 
sale reports of transactions in 
designated securities for which 
electronic submission into ACT is not 
possible (e.g., the ticker symbol for the 
security is no longer available or a 
market participant identifier is no 
longer active). [that were not 
transmitted through ACT, for whatever 
reason, either on the trade date or the 
next business day.] Transactions that 
can be reported into ACT, whether on 
trade date or on a subsequent date on 
an “as of” basis (T+N), shall not be 
reported on Form T. [Form T shall be 
used exclusively as a back-up mode 
whenever electronic entry of trade data 
is not feasible due to system 
malfunctions or other unusual 
conditions.] 

(6) through (8) No Change. 

4652. Transaction Reporting 

(a) (1) through (4)(B){i) No change. 

(ii) Last sale reports of transactions 
executed between 5:15 p.m. and 
midnight Eastern Time shall be 
transmitted through ACT on the next 
business day (T+1) between 8:00 a.m. 
and [1:30] 5:15 p.m. Eastern Time, be 
designated “‘as/of” trades to denote their 
execution on a prior day, and be 
accompanied by the time of execution. 

(5) All members shall report [weekly] 
as soon as practicable to the Market 
Regulation Department on Form T, last 
sale reports of transactions in 
designated securities for which 
electronic submission into ACT is not 
possible (e.g., the ticker symbol for the 
security is no longer available or a 
market participant identifier is no 
longer active). [that were not 
transmitted through ACT, for whatever 
reason, either on the trade date or the 
next business day.] Transactions that 
can be reported into ACT, whether on 
trade date or on a subsequent date on 
an “as of’ basis (T+N), shall not be 
reported on Form T. [Form T shall be 
used exclusively as a back-up mode 
whenever electronic entry of trade data 
is not feasible due to system 
malfunctions or other unusual 
conditions.] 

(6) through (7) No change. 


* 


5109. Clearance and Settlement of 
International Transactions 


(a) No Change. 


(b) No Change. 

(c) Participation in [the Trade 
Acceptance and Reconciliation Service 
and] the Automated Confirmation 
Transaction Service is mandatory for 
self-clearing Association members 
participating in the Service directly or 
through an approved affiliate. 

* * * * * 


6120. Participation in ACT 


(a) Mandatory Participation for 
Clearing Agency Members. 

(1) Pursuant to Article VII, Section 
1(a)(6) and (7) of the By-Laws, 
participation in ACT is mandatory for 
all brokers that are members of a 
clearing agency registered with the 
Commission pursuant to Section 17A of 
the Act, and for all brokers that have a 
clearing arrangement with such a 
broker. Such participation shall include 
the reconciliation of all over the counter 
clearing agency eligible transactions. 

* * * * * 
(b} No change. 


* * * 


6140. ACT Processing 


(a) through (c) No Change. 

[(d) Next Day (T+1) Trade Processing. 

At the end of T+1 matching, all 
declined trade reports and open “‘as-of”’ 
trade reports (i.e., those trade date 
trades reported on T+1 and unmatched 
or unaccepted by the end of T+1) will 
be purged from the ACT system; all 
other trade reports that remain open at 
the end of T+1 will be treated as locked- 
in trades by the ACT system and 
submitted as such to NSCC.] 

(d) T+N Trade Processing. 

T+N entries may be submitted until 
5:15 p.m. each business day. At the end 
of daily matching, all declined trade 
entries will be purged from the ACT 
system. ACT will not purge any open 
trade (i.e., unmatched or unaccepted) at 
the end of its entry day, but will carry- 
over such trades to the next business 
day for continued comparison and 
reconciliation. ACT will automatically 
lock in and submit to NSCC as such any 
carried-over T to T+21 (calendar day) 
trade if it remains open as of 2:30 p.m. 
on the next business day. ACT will not 
automatically lock in T+22 (Calendar 
day) or older open “as-of”’ trades that 
were carried-over from the previous 
business day; these will be purged by 
ACT at the end of the carry-over day if 
they remain open. Members may re- 
submit these T+22 or older “as-of” 
trades into ACT on the next business 
day for continued comparison and 
reconciliation for up to one calendar 
year. 


* > * * * 
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6420. Transaction Reporting 


(a)(1) through (2) No Ch " 

(3)(A) All 
transactions in eligible securities 
executed outside the hours of 9:30 a.m. 
and 5:15 p.m. Eastern Time as follows: 

(i) by transmitting the individual 
trade reports through ACT on the next 
business day (T+1) between 8:00 a.m. 
and [1:30] 5:15 p.m. Eastern Time; 

(ii) No Change. 

(iii) No Change. 

(B) All members shall report [weekly] 
as soon as practicable to the Market 
Regulation Department on Form T, last 
sale reports of transactions in 
designated securities for which 
electronic submission into ACT is not 
possible (e.g., the ticker symbol for the 
security is no longer available or a 
market participant identifier is no 
longer active). [that were not 
transmitted through ACT, for whatever 
reason, either on the trade date or the 
next business day.] Transactions that 
can be reported into ACT, whether no 
trade date or on a subsequent date on 
an “as of” basis (T+N), shall not be 
reported on Form T. [Form T shall be 
used exclusively as a back-up mode 
whenever electronic entry of trade data 
is not feasible due to system 
malfunctions or other unusual 
conditions.] 

* * * * *x 


6620. Transaction Reporting 


(a) (1) through (3)(A) No Change. 

(B) Last sale reports of transactions in 
OTC Equity Securities executed outside 
the hours of 8:00 a.m. and 5:15 p.m. 
Eastern Time shall be reported as 
follows: 

(i) No Change. 

(ii) Last sale reports of transactions in 
ADRs, Canadian issues, or domestic 
OTC Equity Securities that are executed 
between 5:15 p.m. and midnight Eastern 
Time shall be transmitted through ACT 
on the next business day (T+1) between 
8:00 a.m. and [1:30] 5:15 p.m. Eastern 
Time, be designated ‘‘as/of’’ trades to 
denote their execution on a prior day, 
and be accompanied by the time of 
execution. 

* * * 

(4) All members shall report [weekly] 
as soon as practicable to the Market 
Regulation Department on Form T, last 
sale reports of transactions in 
designated securities for which 
electronic submission in ACT is not 
possible (e.g., the ticker symbol for the 
security is no longer available or a 
market participant identifier is no 
longer active). [that were not 
transmitted through ACT, for whatever 
reason, either on the trade date or the 


next business day.] Transactions that 
can be reported into ACT, whether on 
trade date or on a subsequent date on 
an “as of” basis (T+N), shall not be 
reported on Form T. [Form T shall be 
used exclusively as a back-up mode 
whenever electronic entry of trade data 
is not feasible due to system 
malfunctions or other unusual 
conditions.] 
(5) No Change. 
* * * 


* * 


7010. System Services 

(a) through (d) No Change. 

[(e) Trade Acceptance and 
Reconciliation Service. 

The service charge to be paid by the 
subscriber for terminals receiving Trade 
Acceptance and Reconciliation Service 
(TARS) and/or Municipal Bond 
Acceptance and Reconciliation Service 
(MBARS) shall be $100 per month for 
each TARS/MBARS dedicated terminal 
providing both query and update 
capability, $50 per month for each 
shared terminal providing query and 
update capability for TARS/MBARS as 
well as other services and $25 per 
month for each terminal providing 


_ query only capability. In addition, 


subscribers shall be charged $.25 for 
each query/response or correction 
message plus equipment related charges 
as detailed in Rules 7020, 7030, and 
7040. Charges shall be billed to 
subscribers on a monthly basis. 

Subscribers averaging less than 30 
trades per day during the previous 
calendar quarter may access TARS 
through the facilities of the 
Association’s Service Desk. The service 
charge to be paid by such subscribers 
shall be $50 per month.] 

(f) through (h) re-lettered (e) through 


(h) Automated Confirmation 
Transaction Service. 

The following charges shall be paid 
by the participant for use of the 
Automated Confirmation Transaction 
Service (ACT): 


$0.144/side per 100 
shares (minimum 
400 shares; maxi- 
mum 7,500 shares) 


Late Report— $0.288/side 

T+{1]N. 
Browse/quetry ........ $0.288/query* 
Terminal fee .......... $57.00/month 

(ACT only terminals) 

$575.00/month 
Service desk .......... $57.00/month** 
Trade reporting ..... $0.29/side (applica- 


ble only to report- 
able transactions 
not subject to 
trade comparison 


through ACT) *** 


Risk Management $0.35/side and 
Charges:. $17.25/month per 
correspondent firm 


9 through (n) re-lettered (i) through 
m). 


[11180. Use of Trade Acceptance and 
Reconciliation Service 

Each member that is a participant in 
a registered clearing agency, for 
purposes of clearing over the counter 
securities transactions, shall subscribe 
to and reconcile all eligible transactions 
through the facilities of the 
Association’s Trade Acceptance and 
Reconciliation Service.]} 


* * * * * 


II. Self-Regulatory Organization’s 


’ Statement of the Purpose of, and 


Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, 
Nasdaq included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item VI below. Nasdaq has prepared 
summaries, set forth in sections (A), (B), 
and (C) below, of the most significant 
aspects of such statements. 


(A) Self-Regulatory Organization’s 
Statement of the Purpose of,and — 
Statutory Basis for, the Proposed Rule 
Change 


General Overview 


Since 1983, the NASD has offered 
TARS to members that are participants 
in a registered clearing agency. TARS is 
an online trade reconciliation facility 
that allows both parties to a trade, 
through the Nasdaq Workstation, to 
reconcile breaks on contract sheets from 
their clearing agency with respect to 
OTC and exchange-listed stocks. TARS 
is currently offered as an independent 
service, distinct from ACT. ACT is the 
Nasdaq system used by members to 
compare trades for clearance and 
settlement and transmit trade reports for 
regulatory purposes and public 
dissemination.? Given the 
comparatively low reconciliation 
activity in TARS, Nasdaq has been 
working in conjunction with the 
National Securities Clearing Corporation 


2Currently, 99.8% of trades submitted by ACT to 
NSCC are locked-in for clearing and settlement. The 
remaining 0.2% are compared through NSCC’s OTC 
Comparison Cycle or reconciled in TARS. These 
consist primarily of supplemental or As-Of items 
submitted after the current ACT cycle (i.e., after the 
original trade date and T+1). 


Transaction Related 
charges: 
Comparison ........... 
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(“NSCC”’) to optimize the trade 
comparison and reconciliation process. 

Accordingly, the NASD is proposing 
to integrate TARS functionality into 
ACT and make certain enhancements 
described below. These enhancements 
include a new “step out” function to 
streamline the clearance and settlement 
process and an ability to submit certain 
trade reporting entries electronically 
without using a paper Form T report, 
which should improve the NASD’s trade 
reporting and surveillance programs. 
Furthermore, the elimination of TARS 
as an independent service will help 
member firms, NSCC, and Nasdaq 
eliminate Y2K incompatible systems, as 
the current TARS software uses an 
incompatible six digit date format. In 
conjunction with the migration of TARS 
into ACT, the Municipal Bond 
Acceptance and Reconciliation Service 
(“MBARS”’) also will be discontinued. 
MBARS subscribers have been notified 
that they will have to make their 
municipal bond, corporate bond, and 
unit investment trust submissions 
directly to NSCC.* 


ACT/TARS Migration 


TARS will be discontinued as an 
independent service, and the 
functionality of TARS will be 
incorporated into ACT with the 
following changes. First, participants 
will be able to enter As-Of Trades and 
As-Of Trade Reversals that reference a 
trade date up to one year prior to the 
date of submission. Currently, ACT will 
only accept As-Of trade entries that 
reference the prior trade date (i.e., they 
must be entered on trade date plus one 
(T+1)). Second, NSCC will be the sole 
source of compared contract sheet 
information. This is a rarely used 
element of TARS and this functionality 
will not be available in ACT. 

In addition, the following 
enhancements to ACT also will be 
implemented: 


Expansion of ACT Window for As-Of 
Trade Entry 


The As-Of trade entry function will be 
expanded to allow a subscriber to 
submit entries that reference a trade 
date for a period of up to one calendar 
year prior to the date of the As-Of entry. 
As-Of trades that are entered for clearing 


3 MBARS allows subscribers to enter original 
trade input and reconcile outstanding transactions 
for comparison, clearance and settlement through 
the Fixed Income Transaction Service operated by 
NSCC. 

4This may be accomplished either through a 
direct feed to NSCC or via NSCC’s current PC 
Platform. In addition, NSCC is in the process of 
replacing its PC Platform with a new service, PC 
Web Direct, which will allow direct access into 
NSCC using a standard internet trowser. 


are subject to matching/comparison 
with the counterparty. These trades will 
be eligible for daily M2 matching > via 
the ACT batch cycle. In addition, As-Of 
entries, which currently must be entered 
by 1:30 p.m., will now be accepted up 
until 5:15 p.m. ACT will no longer 
perform an on-line M2 match in the 
afterncon of the second day. Instead, the 
M2 match will be performed at the end 
of the entry day. As-Of trades that are 
entered from T+1 through T+21 
(calendar days) that remain open on the 
afternoon (as of 2:30 p.m.) of the 
business day following the date of entry 
will be automatically locked-in by ACT. 
This responds to firms’ continuing need 
for an ‘“‘auto-lock”’ feature previously 
available through TARS and NSCC’s 
“demand advisory” processing. As-Of 
trades submitted from T+22 through 
T+one year will require a submission by 
both sides for comparison. As-Of trades 
that are submitted against non-ACT 
participants will be submitted to NSCC 
as one-sided entries at the end of the 
entry day. As-Of trades will be included 
in ACT’s risk management calculations 
and will be subject to Blockbuster and 
Sizable Trade processing. 


New System Feature: ACT As-Of Trade 
Reversals 


The revised ACT will introduce a new 
reversal function (‘Trade Reversal’) to 
allow participants to cancel the effects 
of a prior submission to NSCC. This 
function will replace the current TARS 
“withhold” and “demand withhold” 
functions. The As-Of Trade Reversal 
will be subject to the same rules as the 
previously described As-Of trade-entry 
function. The participant will need to 
reverse the side of the trade when 
submitting an As-Of Trade Reversal into 
ACT. For example, if a subscriber 
wishes to cancel a previously submitted 
sell trade, the subscriber must submit an 
As-Of reversal trade as a buy. A 
subscriber will also have the ability to 
enter an As-Of Trade Reversal on a net 
position basis. For example, if a 
subscriber entered a sell trade for 1,000 
shares, but the trade should have been 
for 800 shares, the subscriber may enter 
an As-Of Trade Reversal for 200 shares 
as a buy to net the position to the 
correct amount. Subscribers may find 
this easier than entering an As-Of Trade 
Reversal buy for 1,000 shares and an As- 
Of trade sell for 800 shares. 


Form T Trade Reporting 


Both the As-Of trade-entry and Trade 
Reversal functions described above can 


5 M2 matching is the ACT process that compares 
and matches previously uncompared trades 
submitted to ACT. 


be used to more efficiently capture 
trades that currently are submitted on 
paper Form T for reporting purposes. 
Paper Form T is currently used by 
members as a back-up means to report 
trades that are not submitted into ACT 
electronically within the current system 
limitation of T+1 for reporting As-Of 
trades.® Subscribers that have failed to 
report a trade into ACT by the end of the 
T+1 window will now be able to 
electronically submit these trades using 
the expanded As-Of trade-entry function 
(T+2 to T+N), effectively eliminating the 
paper form in most instances.” In 
addition, the As-Of Trade Reversal 
function can be used to cancel and/or 
correct trades on an As-Of basis. 


ACT Step-Outs 


The revised ACT service will also 
provide a new Step-Out transaction 
indicator to allow members to uniquely 
identify Step-Out “clearing-only” 
entries submitted to ACT for 
comparison, clearance, and settlement 
through NASCC. A Step-Out allows the 
executing broker (Broker A) to “step- 
out,”’ or allocate, all or of the 
trade(s) to another broker(s) (Broker B). 
Broker A will submit an ACT market- 
maker entry that is flagged as a Step-Out 
against Broker B. Broker B will be 
required to acknowledge the entry by 
either accepting it or submitting a 
matching order-entry firm entry that is 
also flagged as a Step-Out. Since the 
Step-Out flag will be part of the 
matching criteria, an omission of the 
flag by either side will cause the entries 
not to match. Once matched, it will be 
submitted to NSCC for clearance and 
settlement and will include the Step- 
Out flag for identification ‘ 

ACT will provide a Cut 
selection option on the ACT Trade Scan 
Window that will allow firms to view 
all their Step-Out entries at one time. 
These entries will not be reported to the 
tape or disseminated to the media. 


ACT Give-Up Automatic Lock-In 


The ACT Give-Up Automatic Lock-in 
function allows an introducing broker to 
enter and lock-in a trade when it is 
responsible for both sides of the trade. 
This occurs when two of its “Give-Ups” 


6 See, e.g., NASD Rule 4632(a)(5). 

7 While this should significantly reduce the need 
for peper Form T in most situations, it will remain 

issible to use the paper form solely as a means 

to allow firms to comply with NASD trade reporting 
rules in certain limited circumstances. Specifically, 
Form T could be used when ACT cannot accept a 
trade report or reversal for a transaction in which 
the ticker symbol is no longer available or 
recognized by NSCC, or when a market participant 
identifier is no longer valid. The relevant rule 
provisions referencing use of Form T are being 


amended accordingly. 
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trade with each other or the introdvcing 
broker trades with one of its own Give- 
Up firms. In the current ACT system, 
the introducing broker may submit a 
market-maker entry for one side and 
either accept the trade or submit an 
order-entry firm entry to match the 
trade. In the new system, by specifying 
the new Give-Up Automatic Lock-In 
feature, the introducing broker will 
avoid the need to accept the trade or 
submit the order-entry side. In other 
words, this new lock-in feature will 
allow the introducing broker to submit 
just one entry and not two. ACT will 
submit this trade to NSCC as an M1 
matched locked-in trade. 


No/Was Trades 


Whereas in the current ACT system a 
trade that is entered incorrectly or for 
some other reason is declined by the 
counterparty must be deleted and re- 
entered by the market-maker side, the 
enhanced ACT will allow the market- 
maker side to modify, or ‘““No/Was,” a 
trade that was declined by the 
counterparty. 

Trade Modifier 


Currently the “.S” trade modifier 
cannot be used to indicate a two-day 
settlement period; the system only 
recognizes the modifier as indicating 
four or more days. However, in the new 
ACT, the allowable entries for the “.S” 
modifier will be either two days, or 
anywhere from four through 60 days. 


Statutory Basis 


Nasdaq believes that the proposed 
rule change is consistent with the 
provisions of Section 15A(b)(6) of the 
Act® in that the proposed rule change 
should enhance the process through 
which members engage in the 
comparison and clearing of securities 
transactions. Specifically, Section 
15A(b)(6) requires that the rules of a 
registered national securities association 
are designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principals of 
trade, to foster cooperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in securities, to 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and, in 
general, to protect investors and the 
public interest; and are not designed to 
permit unfair discrimination between 
customers, issuers, brokers, or dealers. 
The proposed rule change provides 
material enhancements to the process of 


®15 U.S.C. 780-3(b)(6). 


comparing, and ultimately clearing and 
settling, securities transactions, and 
thus is wholly consistent in the 
furtherance of the purposes of the Act. 


(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 


Nasdaq does not believe that the 
proposed rule change will result in any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act, as amended. 


(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


Written comments were neither 
solicited nor received. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The proposed rule change has become 
effective pursuant to Section 19(b)(3)(A) 
of the Act ® and Rule 19b—4(e)(5) 
thereunder.?° The proposal effects a 
change in an existing order-entry or 
trading system of a self-regulatory 
organization that: (i) does not 
significantly affect the protection of 
investors or the public interest; (ii) does 
not impose any significant burden on 
competition; and (iii) does not have the 
effect of limiting the access to or 
availability of the system. 

At any time within sixty days of the 
filing of the proposed rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed withthe — 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 


915 U.S.C. 78s(b)(3)(A). 
1017 CFR 240.19b—4(e)(5). 


public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the NASD. All submissions 
should refer to File No. SR-NASD-98- 
47 and should be submitted by 
November 17, 1998. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 98-28640 Filed 10-26-98; 8:45 am] 
BILLING CODE 8010-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-40582; File No. SR-NSCC— 
98-4] 


Self-Regulatory Organizations; 
National Securities Clearing 
Corporation; Order Granting Approval 
of a Proposed Rule Change Adopting 
an Interpretation of the Board of 
Directors Regarding NSCC’s 
Obligation To Continuously Review 
Participants To Determine If 
Participants Are Required To Reapply 
for Membership Due to a Material 
Change in Conditions 


October 20, 1998. 

On April 24, 1998, the National 
Securities Clearing Corporation 
(““NSCC’”) filed with the Securities and 
Exchange Commission (“‘Commission’’) 
the proposed rule change (File No. SR- 
NSCC-98-4) pursuant to Section 


_ 19(b)(1) of the Securities Exchange Act 


of 1934 (‘‘Act’’).1 Notice of the proposal 
was published in the Federal Register 
on June 19, 1998.2 No comment letters 
were received. For the reasons 
discussed below, the Commission is 
approving the proposed rule change. 


I. Description 


New Addendum T to NSCC Rules 
allow NSCC: (i) to reexamine a 
participant who has undergone a 
material change in circumstances, (ii) 


1117 CFR 200.30—3(a)(12). 

115 U.S.C. 78s(b)(1). 

2 Securities Exchange Act Release No. 40086 
(June 12, 1998), 63 FR 33750. 

3 New Addendum T sets forth three categories 
where changes may warrant reconsideration: (1) 
material changes in ownership, control or 
management, (2) material changes in business lines, 
including but not limited to, new business lines 
undertaken, or (3) participation as a defendant in 
litigation which could reasonably have a direct 
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to reconsider the participant’s 
continuing status as a participant as if 
such entity was initially applying for 
membership when conditions originally 
in existence at the time a participant 
was accepted for membership have 
materially changed; and (iii) to require 
the participant to satisfy any concerns 
NSCC may have as to the participant’s 
ongoing membership in NSCC as part of 
such reevaluation. In addition, new 
Addendum T explicitly states that 
participants have the affirmative 
obligation to advise NSCC if such 
material change occurs. 

When a material change occurs with 
respect to an existing participant’s 
ownership, control or management, mix 
of business, use of third party service 
providers, or regulatory history, among 
other areas, NSCC is faced with a 
different risk perspective than it faced at 
the time it approved such participant’s 
application for membership. The NSCC 
board has concluded that it is in the best 
interests of NSCC and its membership as 
a whole that NSCC address these types 
of changes, including the ability to 
require the participant to reapply for 
membership, as if the participant was 
not already a participant. If NSCC did 
not have the ability to continually 
reexamine participants’ status, the 
purpose behind scrutinizing 
applications and the comfort level 
provided by such atte would be 
undermined. 


II. Discussion 


Section 17A(b)(3)(F) of the Act4 
requires that the rules of a clearing 
agency be designed to assure the 
safeguarding of securities and funds 
which are in the custody or control of 
the clearing agency or for which it is 
responsible. The Commission believes 
that new Addendum T to NSCC Rules 
will clarify NSCC’s right to 
continuously review its participants to 
make sure that they have not 
experienced a material change in 
circumstances which may result in a 
material change in a participant’s risk 
profile. Therefore, the Commission 
believes that the proposed rule change 
is consistent with NSCC’s obligation 
under Section 17A(b)(3)(F) to safeguard 
securities and funds. 


Il. Conclusion 


On the basis of the foregoing, the 
Commission finds that the proposed 
rule change is consistent with the 
requirements of the Act and in 


negative impact on the participant’s business. 
Addendum T states that these categories are listed 
as examples and should not be viewed as exclusive 
in the process. 


415 U.S.C. 78q-1(b)(3)(F). 


particular with Section 17A of the Act 
and the rules and regulations 
thereunder. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
proposed rule change (File No. SR- 
NSCC-98-4) be and hereby is approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.5 
Margaret H. McFarland, 

Deputy Secretary. 
(FR Doc. 98-28638 Filed 10-26-98; 8:45 am] 
BILLING CODE 8010-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34—40571; File No. SR-NYSE- 
98-30] 


Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change by 
the New York Stock Exchange, Inc. 
Relating to Customer Account Transfer 
Contracts 


October 19, 1998. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“‘Act’’),1 and Rule 19b—4 thereunder,? 
notice is hereby given that on 
September 28, 1998, the New York 
Stock Exchange, Inc. (““NYSE” or 
“Exchange”’) filed with the Securities 
and Exchange Commission (““SEC”’ or 
“Commission”) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by the Exchange. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The proposed rule change consists of 
amendments to existing Exchange Rule 
412 (“Customer Account Transfer 
Contracts’’) and its stated interpretation. 
The text of the proposed rule change is 
as follows (additions are italicized; 
deletions are bracketed): 


* * * * * 


Customer Account Transfer Contracts 


Rule 412. (a) no change. 

(b)(1) and (b)(2) no x e. 

(b)(3) Within [four (4)] three (3) 
business days following the validation 
of a transfer instruction, the carrying 
organization must complete the transfer 
of the customer’s securities account to 
the receiving organization. The carrying 


517 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). 
217 CFR 240.19b—4. 


organization and the receiving 
organization must establish fail to 
receive and fail to deliver contracts at 
then current market values upon their 
respective books of account against the 
long/short positions (including options) 
in the customer’s securities account that 
have not been physically delivered/ 
received and the receiving/ i 
organization must debit/credit the 
related money account. The customer’s 
securities account shall thereupon be 
deemed transferred. 

NYSE Interpretation of Rule 412(b)(1) 
102 Exceptions to Transfer Instruction 

A carrying organization may not take 
exception to a transfer instruction, and 
therefore deny validation of the transfer 
instruction, because if a dispute over 
securities positions or the money 
balance in the account to be transferred. 
Such alleged discrepancies 
notwithstanding, the carrying 
organization must transfer the securities 
positions and/or money balance 
reflected on its books for the account. 

An organization may take exception 
to a transfer only if: 

1-9 no change. 

[10. account type mismatch (receiving 
organization’s account type does not 
correspond to carrying organization’s);] 

{11.]10. missing authorization 
signature (TIF requires an additional 
client signature or successor custodian’s 
acceptance signature or custodial 
approval); or 

12.]11. client takes possession (entire 
account is in transfer to deliver direct to 
customer). 

* * * * * 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of, and basis for, 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in Sections A, B, and C below, of 
the most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 


Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


Rule 412 regulates the transfer of 
customer accounts from one member 
organization to another. Such transfers 
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are generally effected through the 
Automated Account Transfer Service 
(“ACATS”) which is a system 
administered by the National Securities 
Clearing Corporation (“‘NSCC”). Since 
ACATS'’s inception in 1985, numerous 
enhancements to the system and to Rule 
412 have allowed for faster and more 
efficient transfers of customer accounts. 
As a result of the work of an industry 
committee, the ACATS system is in the 
process of being redesigned to enhance 
and further expedite the transfer 
process. The purpose of the proposed 
rule change is to update Rule 412 to 
reflect these upgrades. 

Currently, the ACATS system and 
Rule 412 provide for a seven day cycle 
to transfer a customer account. The 
proposed enhancements would reduce 
this cycle to six days. To illustrate, the 
current “Normal Transfer Stage”’ 
function cycle breaks down as follows: 


Current 


(days) 


INPUT TIF® (Receiv- 


ing Organization) 
AND VALIDATE 
(Delivering Organi- 
zation) 


2 
1 


1 


The proposed rule changes would 
reduce the total post-validation transfer 
period from four to three days by 
streamlining the ASSET REVIEW 
portion of the transfer period from two 
days to one day. 

addition, the Exchange proposes to 
amend an interpretation to Rule 412 
with respect to “reject codes.” The 
interpretation currently enumerates the 
reasons for which a member 
organization may reject or take 
exception to an account transfer request. 
The proposed amendment deletes one 
current “‘reason”’ regarding “Account 
Type Mismatch”’ due to its limited 
usefulness arising from inconsistencies 
among member organizations in 
defining account t 

It is anticipated that ACATS system 
changes will become operational on 
January 25, 1999. Therefore, the 
Exchange proposes that the proposed 
rule changes become effective in 
accordance with the effective date of the 
ACATS system changes. 


3 Transfer Initiation Form. A basically 
standardized industry form submitted by the 
receiving organization to the delivering 
organization to request customer account transfers. 


2. Statutory Basis 


The basis under the Act for this 
proposed rule change is the requirement 
under Section 6(b)(5) + that an exchange 
have rules that are designed to promote 
just and equitable principles of trade, to 
remove impediments to and to perfect 
the mechanism of a free and open 
market.and a national market system 
and, in general, to protect investors and 
the public interest. The proposed rule 
change is designed to accomplish these 
ends by reducing the time frame 
allowed for the transfer of customer 
accounts from one member organization 
to another. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


The Exchange has neither solicited 
nor received written comments on the 
proposed rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the publication of 
this notice in the Federal Register or 
within such longer period (i) as the 
Commission may designate up to 90 
days of such date if it finds such longer 
period to be appropriate and publishes 
its reasons for so finding or (ii) as to 
which the Exchange consents, the 
Commission will: 

(A) By order approve the proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposal is 
consistent with the Act. Persons making 
written submissions should file six 
copies thereof with the Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change that are filed with the 
Commission, and all written 
communications relating to the 


415 U.S.C. 78f(b)(5). 


proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the NYSE. All 
submissions should refer to File No. 
SR-NYSE-98-30 and should be 
submitted by November 17, 1998. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.5 
Margaret H. McFarland, 

Deputy Secretary. 
[FR Doc. $8—28645 Filed 10-26-98; 8:45 am] 
BILLING CODE 8010-01-M 


SMALL BUSINESS ADMINISTRATION 


Rocky Mountain States Regional 
Fairness Board Strategy Meeting 


The U.S. Small Business 
Administration Rocky Mountain States 
Regional Fairness Board Strategy 
Meeting, to be held on October 21, 1998, 
starting at 10:30 am at 721 19th Street 
(Room To Be Determined and Posted at 
Building Entrance), Denver, CO 80202, 
to collect Fairness Board members’ 
comments on the 4/20/98 proceedings, 
as well as to obtain recommendations 
and other input for the annual Report to 
Congress. 

For further information contact 
P. Peele, telephone (312) 353-0880. 
Shirl Thomas, 

Director, Office of External Affairs. 
[FR Doc. 98—28680 Filed 10-26-98; 8:45 am] 
BILLING CODE 8025-01-P 


SMALL BUSINESS ADMINISTRATION 


Region IV, North Florida District, 
Jacksonville, FL, Advisory Council 
Meeting; Public Meeting 


The U.S. Small Business 
Administration, North Florida District 
Office, Jacksonville, Florida, Advisory 
Council will hold a public meeting from 
12:00 p.m. to 2:00 p.m., November 12, 
1998, at the North Florida SBA District 
Office, 7825 Baymeadows Way, Suite 
100-B, Jacksonville, Florida, to discuss: 
such matters as may be presented by 
members, staff of the U.S. Small 
Business Administration, or others 
present. 

For further information, write or call 
Claudia D. Taylor, U.S. Small Business 


517 CFR 200.30—3(a)(12). 
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Administration, 7825 Baymeadows 
Way, Suite 100-B, Jacksonville, Florida 
32256-7504, telephone (904) 443-1933. 
Shirl Thomas, 

Director, External Affairs. 

[FR Doc. $8—-28678 Filed 10—26—98; 8:45 am] 
BILLING CODE 8025-01-P 


SMALL BUSINESS ADMINISTRATION 


Pittsburgh District Office; Advisory 
Council Meeting 


The Pittsburgh District Office will be 
holding an Advisory Council meeting 
on Friday, November 6, 1998 at 10:00 
am. The meeting will be held at the 
following location: Small Business 
Administration, Pittsburgh District 
Office, Federal Building Room 1128, 
1000 Liberty Avenue, Pittsburgh, PA 
15222-4004, to discuss such matters as 
may be presented by members, staff of 
the U.S. Small Business Administration, 
or other present. 

If you need any further information, 
please contact Mary Ann Sperling at 
(412) 395-6560, ext. 107. 

Shirl Thomas, 

Director, External Affairs. 

[FR Doc. 98-28679 Filed 10-26-98; 8:45 am] 
BILLING CODE 8025-01-M 


DEPARTMENT OF STATE 
[Public Notice No. 2917] 


Defense Trade Advisory Group; Closed 
Meeting 


The Defense Trade Advisory Group 
(DTAG) will meet beginning at 8:30 a.m. 
on Friday, November 6, 1998, in Room 
C-3116 at the National Foreign Affairs 
Training Center, 4000 Arlington Blvd., 
Arlington, VA. The membership of this 
advisory committee consists of private 
sector defense trade specialists 
appointed by the Assistant Secretary of 
State for Political-Military Affairs who 
advise the Department on policies, 
regulations, and technical issues 
affecting defense trade. 

This meeting will focus on 
establishing future work programs in 
view of recent specific arms transfer 
issues and cases. It will involve 
discussions of classified information 
pursuant to Executive Order 12356. The 
disclosure of classified and/or propriety 
information essential to formulating 
U.S. defense trade policies would 
substantially undermine U.S. defense 
trade relations with foreign competitors. 
Therefore, this meeting will be closed to 
the public, pursuant to Section 10(d) of 
the Federal Advisory Committee Act 


(FACA), 5 U.S.C. 552b{c)(1) and 5 U.S.C. 

552b(c)(9){B). 

FOR FURTHER INFORMATION CONTACT: 

Mike Slack, DTAG Secretariat, U.S. 

Department of State, Office of Regional 

Security and Arms Transfer Policy (PM/ 

RSAT), Room 7424 Main State, 

Washington, DC 20520-2422. Phone: 

(202) 647-2882, Fax (202) 647-9779. 
Dated: October 20, 1998. 

Pamela L. Frazier, 

Executive Secretary, 

Defense Trade Advisory Group. 

[FR Doc. 98—28706 Filed 10-26-98; 8:45 am] 

BILLING CODE 4710-25-M 


TENNESSEE VALLEY AUTHORITY 
Sunshine Act Meeting 


AGENCY HOLDING THE MEETING: Tennessee 
Valley Authority. 

FEDERAL REGISTER CiTATION OF PREVIOUS 
ANNOUNCEMENT: 63 FR 55914—15 
(October 19, 1998). 

PREVIOUSLY ANNOUNCED TIME AND DATE OF 
MEETING: 9 a.m. (CDT), Wednesday, 
October 21, 1998. 

PREVIOUSLY ANNOUNCED PLACE OF 
MEETING: Legislative Plaza Room 16, 19 
Legislative Plaza, Union and 6th Streets, 
Nashville, Tennessee. 

CHANGES IN THE MEETING: The TVA 
Board meeting scheduled for October 
21, 1998, has been postponed due to the 
tragic death of Tennessee State Senator 
Tommy Burks of Monterey. The meeting 
will be rescheduled at a date to be 
announced later. 

FOR MORE INFORMATION: Please call TVA 
Media Relations at (423) 632-6000, 
Knoxville, Tennessee. Information is 
also available through TVA’s 
Washington Office at (202) 898-2999. 
Edward S. Christenbury, 

General Counsel and Secretary of the 
Corporation. 

[FR Doc. 98—28790 filed 10-22-98; 4:56 pm] 
BILLING CODE 8120-02-M 


DEPARTMENT OF TRANSPORTATION 


Office of the Secretary 


Reports, Forms and Recordkeeping 
Requirements 


AGENCY: Office of the Secretary, DOT. 
ACTION: Notice. 


SUMMARY: This notice lists reports, and 
recordkeeping requirements, imposed 
upon the public, transmitted by the 
Department of Transportation to the 
Office of Management and Budget 


(CMB) for its approval in accordance 
with the requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35). Section 3507 of Title 44 of 
the United States Code, requires that 
agencies prepare a notice for publication 
in the Federal Register, listing 
information collection request 
submitted to OMB for approval or 
renewal under that Act. OMB reviews 
and approves agency submissions in 
accordance with criteria set forth in that 
Act. In carrying out its responsibilities, 
OMB also considers public comments 
on the proposed forms and the reporting 
and recordkeeping requirements. OMB 
approval of an information collection 
once eve 

The Federal Ra Register Notice with a 
60-day comment period soliciting 
comments on the information collection 
described below was published on 
August 19, 1998 [63 FR 44503-44505]. 
DATES: Comments on this notice must be 
received on or before November 27, 
1998. 

FOR FURTHER INFORMATION CONTACT: For 
copies of these documents, contact 
Barbara Davis, Office of Information 
Management, 202-267-2326. 
SUPPLEMENTARY INFORMATION: 

U. S. Coast Guard 

Title: Official Logbook. 

OMB Control Number: 2115-0071. 

Type of Request: Extension of a 
currently approved collection. 

Form(s): 706B. 

Ajfected Public: U.S. Merchant 
Mariners and Shi Companies. 

Abstract: The info 
from the official logbook will be used by 
the: (a) Coast Guard inspectors to 
determine compliance with various 
laws and to examine incidents of 
shipboard misconduct, and (b) various 
federal agency maritime casualty 
investigators of Federal and Civil courts 
in instances of injury or litigation 
between a seaman and his shipping 
company. The logbook entries are made 
by the master of the vessel and signed 
and witnessed by the chief mate or 
another seaman. 

Need: The official logbook is required 
by both statute and reguiation (46 CFR 
35.07). The official logbook provides the 
vehicle through which many Coast 
Guard recordkeeping requirements are 
maintained. Of particular interest to the 
Coast Guard are the records kept of all 
safety related drills and inspections. 

Burden Estimate: The estimated 
burden is 1,750 hours annually. 
ADDRESSES: Written comments on the 
DOT information collection request 
should be forwarded, within 30 days of 
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publication, to Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, New 
Executive Office Building, Room 10102, 
Washington, DC 20503, ATTN: USCG 
Desk Officer. If you anticipate 
submitting substantive comments, but 
find that more than 10 days from the 
date of publication are needed to 
prepare them, please notify the OMB 
official of your intent immediately. 
Comments are invited on: whether the 
proposed collections of information are 
necessary for the proper performance of 
the functions of the Department, 
including whether the information will 
have practical utility; the accuracy of 
the Department's estimate of the burden 
of the proposed information collections; 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; and ways to minimize the 
burden of the collection of information 
on respondents, including the use of 
automated collection techniques or 
other forms of information aay 


A comment to OMB is best as: of 
having its full effect if OMB receives it 
within 30 days of publication. 


Issued in Washington, DC, on October 21, 
1998. 
Phillip A. Leach, 
Clearance Officer, United States Department 
of Transportation. 
[FR Doc. 98-28751 Filed 10-26-98; 8:45 am] 
BILLING CODE 4910-62-P 


DEPARTMENT OF TRANSPORTATION | 


Coast Guard 
[USCG 1998-4599} 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: Coast Guard, DOT. 
ACTION: Request for comments. 


SUMMARY: The U.S. Coast Guard has 
submitted for emergency processing an 
information collection request (ICR) to 
the Office of Management and Budget 
(OMB) for review and clearance under 
the Paperwork Reduction Act. The ICR 
concerns the U.S. Coast Guard 
International Ice Patrol (IIP) Customer 
Satisfaction Survey. OMB approval of 
the ICR was requested by October 13, 
1998. 

DATES: Comments must reach the Coast 
Guard on or before December 28, 1998. 
ADDRESSES: You may mail comments to 
the Docket Management Facility, 
(USCG—1998-4599), U.S. Department of 
Transportation, room PL—401, 400 
Seventh Street SW, Washington, DC 
20590-0001; or deliver them to room 


PL—401, located on the Plaza Level of 
the Nassif Building at the same address 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The telephone number is 202-—366—- 
9329. 

The Docket Management Facility 
maintains the public docket for this 
document. Comments will become part 
of this docket and will be available for 
inspection or copying at room PL--401, 
located on the Plaza Level of the Nassif 
Building at the same address between 9 
a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. You 
may also access this docket on the 
Internet at http://dms.dot.gov. 

Copies of the complete Information 
Collection Request are available through 
this docket on the Internet at http:// 
dms.dot.gov and also from Commandant 
(G-SII-2), U.S. Coast Guard 
Headquarters, room 6106, (Attn: Barbara 
Davis), 2100 Second Street SW, 
Washington, DC 20593-001. The 
telephone number is 202-267-2326. 
FOR FURTHER INFORMATION CONTACT: 

For questions on this document, contact 
Barbara Davis, Office of Information 
Management, 202-267-2326. For 
questions on this docket, contact 
Dorothy Walker, Chief, Dockets, 202- 
366—9330. 

Request for Comments 

The Coast Guard encourages . 
interested persons to submit written 
comments. Persons submitting 
comments should include their names. 
and addresses, identify this document 
(USCG-—1998—4599) and the specific 
Information Collection Request (ICR) to 
which each comment applies, and give 
the reason(s) for each comment. Please 
submit all comments and attachments in 
an unbound format no larger than 8% 
by 11 inches, suitable for copying and 
electronic filing. Persons wanting 
acknowledgment of receipt of comments 
should enclose a stamped, self- 
addressed postcard or envelope. 


Information Collection Requests 


1. Title: U.S. Coast Guard 
International Ice Patrol (IIP) Customer 
Satisfaction Survey. 

2. OMB Control Number: 2115-new. 

3. Summary: The information 
collection is a customer satisfaction 
survey which the Coast Guard will be 
conducting to determine the kind and 
quality of services its customers want 
and expect, as well as their satisfaction 
with the Coast Guard’s existing services. 
The survey will be published in the 


AMVER Bulletin and is strictly 
volun 
Need: Executive Order 12862 directs 


Federal Agencies to conduct surveys to 


determine the kind and quality of 
services customers want and expect. 
The Coast Guard will use this 
information to measure customer 
satisfaction with current services and 
service standards. This will allow the 
Coast Guard to improve service delivery 
and determine whether additional 
services are requested by its customers. 

Respondents: Owners and operators 
of ships that pass through the Grand 
Bank region of the Northwest Atlantic 
Ocean. 


Frequency: Annually. 
Burden Estimate: The estimated 
burden is 300 hours annually. 
Dated: October 20, 1998. 
S.A. Richardson, 


Acting Director of Information and 
Technology. 


[FR Doc. 98-28633 Filed 10-26-98; 8:45 am] 
BILLING CODE 4910-15-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 


[USCG-1998-4616 JS] 
National Offshore Safety Advisory 
Committee; Charter Renewal 


AGENCY: Coast Guard, DOT. 
ACTION: Notice of charter renewal. 


SUMMARY: The Secretary of 
Transportation has renewed the charter 
for the National Offshore Safety 
Advisory Committee (NOSAC) to 
remain in effect for a period of 2 years 
from September 23, 1998, until 
September 23, 2000. NOSAC is a federal 
advisory committee constituted under 5 
U.S.C. App. 2. Its purpose is to provide 
advice and make recommendations to 
the Coast Guard on safety and 
rulemaking matters affecting the 
offshore industry. 


FOR FURTHER INFORMATION CONTACT: For 
questions on this notice, contact Captain 
R.L. Skewes, Executive Director of 
NOSAC, or Mr. Jim Magill, Assistant to 
the Executive Director, telephone 202— 
267-0214, fax 202-267-4570. For 
questions on viewing the docket, 
contact Dorothy Walker, Chief, Dockets, 
Department of Transportation, 202—366- 
9329. 

Dated: October 19, 1998. 
Joseph J. Angelo, 
Director of Standards, Marine Safety and 
Environmental Protection. 
[FR Doc. 98-28632 Filed 10-26-98; 8:45 am] 
BILLING CODE 4910-15-M 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Aviation Rulemaking Advisory 
Committee; Transport Airplane and 
Engine issues—New Tasks 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of new task assignments 


for fhe Aviation Rulemaking Advisory 
Committee (ARAC). 


SUMMARY: Notice is given of new tasks 
assigned to and accepted by the 
Aviation Rulemaking Advisory 
Committee (ARAC). This notice informs 
the public of the activities of ARAC. 


FOR FURTHER INFORMATION CONTACT: 
Stewart R. Miller, Transport Standards 
Staff (ANM-—110), Federal Aviation 
Administration, 1601 Lind Avenue, 
SW., Renton, WA 98055-4056; phone 
(425) 227-1255; fax (425) 227-1320. 


SUPPLEMENTARY INFORMATION: 


Background 


The FAA has established an Aviation 
Rulemaking Advisory Committee to 
provide advice and recommendations to 
the FAA Administrator, through the 
Associate Administrator for Regulation 
and Certification, on the full range of 
the FAA’s rulemaking activities with 
respect to aviation-related issues. This 
includes obtaining advice and 
recommendations on the FAA’s 
commitment to harmonize its Federal 
Aviation Regulations (FAR) and 
practices with its trading partners in 
Europe and Canada. 

One area ARAC deals with is 
Transport Airplane and Engine Issues. 
These issues involve the airworthiness 
standards for transport category 
airplanes and engines in 14 CFR parts 
25, 33, and 35 and parallel provisions in 
14 CFR parts 121 and 135. 


The Tasks 


This notice is to inform the public 
that the FAA has asked ARAC to 
provide advice and recommendation on 
the following harmonization tasks: 


Avionics Systems 
Task 1: Takeoff Warning System 


JAR 25.703(a) is more specific in the 
requirements than the FAR. The JAR, 
requires parking brake input, while FAR 
is silent. Also, the JAR 25.703(b) 
references guidance material on manual 
warning deactivation and reset of the 
warning that needs to be examined, the 
FAA advisory material generated, and 
both advisories harmonized. 


Task 2: Cockpit Instrument Systems 


The wording of 25.1333(b) is different 
between FAR and JAR, which may lead 
to interpretation differences. In 
addition, the existing JAR guidance 
material needs to be examined and 
harmonized. Currently, no FAA 
guidance material exists, therefore, 
advisory circular will be written. AC/ 
AMJ 25.11 paragraph 4 to be revisited. 

The FAA expects ARAC to submit its 
recommendation(s) by March 31, 2001. 

For each of the above tasks the 
working group is to review 
airworthiness, safety, cost, and other 
relevant factors related to the specified 
differences, including recent 
certification and fleet experience. Must 
reach consensus on harmonized Part 25/ 
JAR 25 rule and guidance material. 

The FAA also has asked that ARAC 
prepare the necessary documents, 
including notice of proposed 
rulemaking (NPRM) and economic 
analysis, to justify and carry out its 
recommendations. If the resulting 
recommendation is one or more NPRM’s 
published by the FAA, the FAA may ask 
ARAC to recommend disposition of any 
substantive comments the FAA receives. 


ARAC Acceptance of Tasks 


ARAC has accepted the tasks and has 
chosen to establish a new Avionics 
Systems Harmonization Working Group. 
The working group will serve as staff to 
ARAC to assist ARAC in the analysis of 
the assigned task. Working group 
recommendations must be reviewed and 
approved by ARAC. If ARAC accepts the 
working group’s recommendations, it 
forwards them to the FAA as ARAC 
recommendations. 

Working Group Activity 

The Avionics Systems Harmonization 
Working Group is expected to comply 
with the procedures adopted by ARAC. 
As part of the procedures, the working 
group is expected to: 

1. Recommend a work plan for 
completion of the task, including the 
rationale supporting such a plan, for 


consideration at the meeting of ARAC to _ 


consider transport airplane and engine 
issues held following publication of this 
notice. 

2. Give a detailed conceptual 
presentation of the proposed 
recommendations, prior to proceeding 
with the work stated in item 3 below. 

3. Draft appropriate regulatory 
documents with supporting economic 
and other required analyses, and/or any 
other related guidance material or 
collateral documents the working group 
determines to be appropriate; or, if new 
or revised requirements or compliance 


methods are not recommended, a draft 
report stating the rationale for not 
making such recommendations. If the 
resulting recommendation is one or 
more notices of proposed rulemaking 
(NPRM) published by the FAA, the FAA 
may ask ARAC to recommend 
disposition of any substantive 

comments the FAA receives. 

4. Provide a status report at each 
meeting of ARAC held to consider 
transport airplane and engine issues. 
Participation in the Working Group 

The Avionics Systems Harmonization 
Working Group will be composed of 
technical experts having an interest in 
the assigned task. A working group 
member need not be a representative of 
a member of the full committee. 

An individual who has expertise in 
the subject matter and wishes to become 
a member of the working group should 
write to the person listed under the 
caption FOR FURTHER INFORMATION 
CONTACT expressing that desire, 
describing his or her interest in the 
tasks, and stating the expertise he or she 
would bring to the working group. All 
requests to participate must be received 
no later than November 20, 1998. The 
requests will be reviewed by the 
assistant chair and the assistant 
executive director, and the individuals 
will be advised whether or not the 

uest can be accommodated. 

dividuals chosen for membership 
on the working group will be expected 
to represent their aviation community 
segment and participate actively in the 
working group (e.g., attend all meetings, 
provide written comments when 
requested to do so, etc.). They also will 
be expected to devote the resources 
necessary to ensure the ability of the 
working group to meet any assigned 
deadline(s). Members are expected to 
keep their management chain advised of 
working group activities and decisions 
to ensure that the agreed technical 
solutions do not conflict with their 
sponsoring organization’s position when 
the subject being negotiated is presented 
to AIRAC for a vote. 

Once the working group has begun 
deliberations, members will not be 
added or substituted without the 
approval of the assistant chair, the 
assistant executive director, and the 
workin up chair. 

The Exits of Transportation has 
determined that the formation and use 
of ARAC are necessary and in the public 
interest in connection with the 
performance of duties imposed on the 
FAA. by law. 

Meetings of ARAC will be open to the 
public. Meetings of the Avionics 
Systems Harmonization Working Group 
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will not be open to the public, except 

to the extent that individuals with an 

interest and expertise are selected to - 

participate. No public announcement of 

working group meetings will be made. 
Issued in Washington, DC, on October 21, 

1998. 

Joseph A. Hawkins, 

Executive Director, Aviation Rulemaking 

Advisory Commitiee. 

[FR Doc. 98-28757 Filed 10-26-98; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Notice of Intent To Rule on Application 
To impose and Use the Revenue From 
a Passenger Facility Charge (PFC) at 
Mobile Regional Airport, Mobile, AL 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of intent to rule of 
application. 


SUMMARY: The FAA proposes to rule and 
invites public comment on the 
application to Impose And Use the 
revenue from a PFC at Mobile Regional 
Airport under the provisions of the 
Aviation Safety and Capacity Expansion 
Act of 1990 (Title IX of the Omnibus 
Budget Reconciliation Act of 1990) 
(Pub. L. 101-508) and Part 158 of the 
Federal Aviation Regulations (14 CFR 
Part 158). 


DATES: Comments must be received on 
or before November 27, 1998. 


ADDRESSES: Comments on this — 
application may be mailed or delivered 
in triplicate to the FAA at the following 
address: FAA Airports District Office, 
120 North Hangar Driver, Suite B, 
Jackson, MS 39208-2306. 

In addition, one copy of any 
comments submitted to the FAA must 
be mailed or delivered to Mobile 
Regional Airport, Mr. Roger Engstrom, 
Director of Aviation, of the Mobile 
Airport Authority at the following 
address: Mobile Airport Authority, P.O. 
Box 88004, Mobile, Alabama 36608- 
0004. 

Air carriers and foreign air carriers 
may submit copies of written comments 
previously provided to the Mobile 
Airport authority under section 158.23 
of Part 158. 

FOR FURTHER INFORMATION CONTACT: 
Keafur Grimes, Program Manager, 
Jackson, Airports District Office, 120 
North Hangar Drive, Suite B, Jackson, 
Mississippi 39208-2306, telephone 
number 601-965-4628. The application 


may be reviewed in person at this same - 


location. 
SUPPLEMENTARY INFORMATION: The FAA 
proposes to rule and invites public 
comment on the application to impose 
and use the revenue from a PFC at 
Mobile Regional Airport under the 
provisions of the Aviation Safety and 
Capacity Expansion Act of 1990 (Title 
IX of the Omnibus budget 
Reconciliation Act of 1990) (Public Law 
101-508) and part 158 of the Federal 
Aviation Regulations (14 CFR Part 158). 
On September 29, 1998, the FAA 
determined that the application to 


Impose and Use the revenue from a PFC 
submitted by Mobile Airport Authority 
was substantially complete within the 
requirements of section 158.25 of Part 
158. The FAA will approve or. 
disapprove the application, in whole or 
in part, no later than January 21, 1988. 

The following is a brief overview of 
the application. PFC Application No. 
98—02—C—00—MOB. 

Level of the proposed PFC: $3.00. 

Proposed charge effective date: May 1, 
1999. 

Proposed charge expiration date: 
August 30, 1999. 

Total estimated PFC revenue: 
$445,000. 

Brief description of proposed 
project(s): Elevator; Baggage claim 
display; and Terminal seating. 

Class or classes of air carriers which 
the public agency has requested not be 
required to collect PFCs: Air Taxi/ 
Commercial operators (ATCO) filing 
FAA Form 1800-31. 

Any person may inspect the 
application in person at the FAA office 
listed above under FOR FURTHER 
INFORMATION CONTACT. In addition, any 
person may, upon request, inspect the 
application, notice and other documents 
germane to the application in person at 
the Mobile Airport Authority. 

Issued in Jackson, Mississippi on October 
5, 1998. 

Wayne Atkinson, 

Manager, Jackson Airports District Office, 
Southern Region. 

[FR Doc. 98-28752 Filed 10-26-98; 8:45 am] 
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Corrections 


Federal Register 
Vol. 63, No. 207 


Tuesday, October 27, 1998 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Ruie, Proposed Rule, 
and Notice documents. These corrections are 
prepared by the Office of the Federal 
Register. Agency prepared corrections are 
issued as signed documents and appear in 
the appropriate document categories 
elsewhere in the issue. 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. TM99-1-23-000] 


Eastern Shore Natural Gas Company; - 
Notice of Proposed Changes in FERC 
Gas Tariff 


Correction 


In notice document 98—28341 
appearing on page 56631, in the issue of 
Thursday, October 22, 1998, make the 
following correction: 

On page 56631, in the first column, 
the docket number is corrected to read 
as set forth above. 

BILLING CODE 1505-01-D 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 271 

[FRL-6176-7] 

Idaho: Final Authorization of State 


Hazardous Waste Management 
Program Revision 


Correction 


In rule document 98—27702 beginning 
on page 56086 in the issue of 


Wednesday, October 21, 1998, the 
docket number is corrected to read as 
set forth above. 

BILLING CODE 1505-01-D 


DEPARTMENT OF JUSTICE 
Antitrust Division 


international Competition Policy 
Advisory Committee; Request for Input 
Correction 

In notice document 98—-28120, 
beginning on page 56218, in the issue of 
Wednesday, October 21, 1998, make the 
following corrections: 

1. On page 56218, in the third 
column, in the 11th line from the 
bottom, “‘CoChaired” should read ““Co— 
Chaired”. 

2. On the same page, in the same 
column, in the tenth line from the 
bottom, “Paul” should read “Paula”’. 

3. On page 56219, in the first column, 
in the second full paragrah, in the fifth 
and sixth lines, “http://www.usdoj.gov/ 
atr/ipac/icpac.htm”’ should read “‘http:/ 
/www.usdoj.gov/atr/icpac/ipcap.htm”’. 

4. On the same page, in the second 
column, the heading “‘7. 
Multijuristictional Merger Review” 
should read “2. Multijuristictional 
Merger Review’. 

5. On the same page, in the same 
column, in the first full paragraph, in 
the tenth line, “jurisdictional” should 
read “jurisdictions”. 

6. On the same page, in the same 
column, in the same paragraph, in the 
twelfth line, “““‘acquisitions” should 
read “acquisition”. 

7. On the same page, in the same 
column, in the same paragraph, in the 


third line from the bottom, “had” 
shou: read “has”. 

8. On page 56220, in the first column, 
in paragraph 2., in the third line, 
“perceive” should read “perceived”. 

9. On the same page, in the same 
column, in paragraph 3., in the seventh 
line, “government—” should 
read‘‘governmental—”. 


10. On the same page, in the same 
column, in the same, in the ninth line, 
“you” should read “‘your”’. 

11. On the same page, in the same 
column, in paragraph 5., in the second 
line from the bottom, “instrument?” 
should read “instruments?”’. 


12. On the same page, in the same 
column, in the sixth line from the 
bottom, “with respect” should be 
removed. 


13. On the same page, in the same 
column, in the second line from the 
bottom, “aboard” should read “‘abroad”’. 


14. On the same page, in the second 
column, in the eighth line, “‘content” 
should read “context”. 

15. On the same page, in the same 
column, in the 12th line, “laws.”” should 
read “‘laws,”. 


16. On the same page, in the same 
collumn, in the first full paragraph, in 
the first line, “and” should read “‘any”. 

17. On the same page, in the same 
column, in paragraph 1., under 
“Enforcemnt Cooperation”, in the third 
line, “aboard” should read “abroad”. 
BILLING CODE 1505-01-D 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 51, 72, 75, and 96 
[FRL-6171-2] 
RIN 2060-AH10 


Finding of Significant Contribution and 
Rulemaking for Certain States in the 
Ozone Transport Assessment Group 
Region for Purposes of Reducing 
Regional Transport of Ozone 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: In accordance with the Clean 
Air Act (CAA), today’s action is a final 
tule to require 22 States and the District 
of Columbia to submit State 
implementation plan (SIP) revisions to 
prohibit specified amounts of emissions 
of oxides of nitrogen (NOx)—one of the 
precursors to ozone (smog) pollution— 
for the purpose of reducing NOx and 
ozone transport across State boundaries 
in the eastern half of the United States. 

Ground-level ozone has long been 
recognized, in both clinical and 
epidemiological research, to affect 
public health. There is a wide range of 
ozone-induced health effects, including 
decreased lung function (primarily in 
children active outdoors), increased 
respiratory symptoms (particularly in 
highly sensitive individuals), increased 
hospital admissions and emergency 
room visits for respiratory causes 
(among children and adults with pre- 
existing respiratory disease such as 
asthma), increased inflammation of the 
lung, and possible long-term damage to 
the lungs. 

In today’s action, EPA finds that 
sources and emitting activities in each 
of the 22 States and the District of 
Columbia (23 jurisdictions) emit NOx in 
amounts that significantly contribute to 
nonattainment of the 1-hour and 8-hour 
ozone national ambient air quality 
standards (NAAQS), or will interfere 
with maintenance of the 8-hour 
NAAQS, in one or more downwind 
States. Further, by today’s action, EPA 
is requiring each of the affected upwind 
jurisdictions (sometimes referred to as 
upwind States) to submit SIP revisions 
prohibiting those amounts of NOx 
emissions which significantly 
contribute to downwind air quality 
problems. The reduction of those NOx 
emissions will bring NOx emissions in 
each of those States to within the 
resulting statewide NOx emissions 


budget levels established in today’s rule. 


The 23 jurisdictions are: Alabama, 
Connecticut, Delaware, District of 


Columbia, Georgia, Illinois, Indiana, 
Kentucky, Massachusetts, Maryland, 
Michigan, Missouri, North Carolina, 
New Jersey, New York, Ohio, 
Pennsylvania, Rhode Island, South 
Carolina, Tennessee, Virginia, West 
Virginia, and Wisconsin. These States 
will be able to choose any mix of 
pollution-reduction measures that will 
achieve the required reductions. 
EFFECTIVE DATES: This rule is effective 
December 28, 1998. The incorporation 
by reference of certain publications 
listed in the regulations is approved by 
the Director of the Federal Register as of 
December 28, 1998. 

ADDRESSES: Dockets containing 
information relating to this rulemaking 
(Docket No. A-96—56 and Docket No. 
A-9-35) are available for public 
inspection at the Air and Radiation 
Docket and Information Center (6102), 
US Environmental Protection Agency, 
401 M Street SW, room M—1500, 
Washington, DC 20460, telephone (202) 
260-7548, between 8:00 a.m. and 4:00 
p-m., Monday through Friday, excluding 
legal holidays. A reasonable fee may be 
charged for copying. 

FOR FURTHER INFORMATION CONTACT: 
General questions concerning today’s 
action should be addressed to Kimber S. 
Scavo, Office of Air Quality Planning 
and Standards, Air Quality Strategies 
and Standards Division, MD-15, 
Research Triangle Park, NC 27711, 
telephone (919) 541-3354; e-mail: 
scavo.kimber@epa.gov. Please refer to 
SUPPLEMENTARY INFORMATION below for a 
list of contacts for specific subjects 
described in today’s action. 
SUPPLEMENTARY INFORMATION: 


Availability of Related Information 


Documents related to the Ozone 
Transport Assessment Group (OTAG) 
are available on the Agency’s Office of 
Air Quality Planning and Standards’ 
(OAQPS) Technology Transfer Network 
(TTN) via the web at http:// 
www.epa.gov/ttn/. If assistance is 
needed in accessing the system, call the 
help desk at (919) 541-5384 in Research 
Triangle Park, NC. Documents related to 
OTAG can be downloaded directly from 
OTAG’s webpage at http:// 
www.epa.gov/ttn/otag/. The OTAG’s 
technical data are located at http:// 
www.iceis.mcnc.org/OTAGDC. The 
notice of proposed rulemaking for this 
final action, the supplemental notice of 
proposed rulemaking, and associated 
documents are located at http://epa.gov/ 
ttn/oarpg/otagsip.html. Information 
related to Sections II, Weight of 
Evidence Determination of Covered 
States, and IV, Air Quality Assessment, 
can be obtained in electronic form from 


the following EPA website: http:// 
www.epa.gov/scram001/regmodcenter/ 
t28.htm. Information related to Section 
Ill, Determination of Budgets, may be 
found on the following EPA website: 
http://www.epa.gov/capi. All 
information in electronic form may also 
be found on diskettes that have been 
placed in the docket to this rulemaking. 


For Additional Information 


For technical questions related to the 
air quality analyses, please contact 
Norm Possiel; Office of Air Quality 
Planning and Standards; Emissions, 
Monitoring, and Analysis Division; MD— 
14, Research Triangle Park, NC 27711, 
telephone (919) 541-5692. For legal 
questions, please contact Howard J. 
Hoffman, Office of General Counsel, 401 
M Street SW, MC-2344, Washington, 
DC 20460, telephone (202) 260-5892. 
For questions concerning the statewide 
emissions budget revisions, please 
contact Laurel Schultz; Office of Air 
Quality Planning and Standards; 
Emissions, Monitoring, and Analysis 
Division; MD—14, Research Triangle 
Park, NC 27711, telephone (919) 541- 
5511. For questions concerning SIP 
reporting requirements, please contact 
Bill Johnson, Office of Air Quality 
Planning and Standards, Air Quality 
Strategies and Standards Division, MD- 
15, Research Triangle Park, NC 27711, 
telephone (919) 541-5245. For questions 
concerning the model cap-and-trade 
rule, please contact Rob Lacount, Office 
of Atmospheric Programs, Acid Rain 
Division, MC-6204J, 401 M Street SW, 
Washington, DC 20460, telephone (202) 
564-9122. For questions concerning the 
regulatory cost analysis of electricity 
generating sources, please contact Ravi 
Srivastava, Office of Atmospheric 
Programs, Acid Rain Division, MC- 
6204], 401 M Street SW, Washington DC 
20460, telephone (202) 564-9093. For 
questions concerning the regulatory cost 
analysis of other stationary sources and 
questions concerning the Regulatory 
Impact Analysis (RIA), please contact 
Scott Mathias, Office of Air Quality 
Planning and Standards, Air Quality 
Strategies and Standards Division, MD- 
15, Research Triangle Park, NC 27711, 
telephone (919) 541-5310. 

Outline 
I. Background 
A. Summary of Rulemaking and Affected 
States 

B. General Factual Background 

C. Statutory and Regulatory Background 

1. CAA Provisions 

a. 1970 and 1977 CAA Amendments 

b. 1990 CAA Amendments 

2. Regulatory Structure 

a. March 2, 1995 Policy 

b. OTAG 


Federal Register/Vol. 63, No. 207/Tuesday, October 27, 1998/Rules and Regulations 


57357 


c. EPA’s Transport SIP Call Regulatory 
Efforts 

d. Revision of the Ozone NAAQS 

D. Section 126 Petitions 

E. OTAG 

F. Discussion of Comment Period and 
Availability of Key Information 

1. Request for Extension of the Comment 
Period 

2. Request for Time to Conduct Additional 
Modeling 

3. Availability of Key Information 

4. Public Hearings 

G. Implementation of Revised Air Quality 
Standards 

H. Summary of Major Changes between 
Proposals and Final Rule 

1. EPA’s Analytical Approach (Section 
II.A) 

2. Cost Effectiveness of Emissions 
Reductions (Section II.D) 

3. Determination of Budgets (Section III) 

4. NOx Control Implementation and 
Budget Achievement Dates (Section V) 

5. SIP Criteria (Section VI.A) 

6. Emissions Reporting Requirements for 
States (Section VI.B) 

7. NOx Budget Trading Program (Section 
VII) 


8. Interaction with Title IV NOx Rule 
(Section VIII) 
9. Administrative Requirements (Section 


X) 
Il. EPA’s Analytical Approach 
A. Interpretation of the CAA’s Transport 
Provisions 
1. Authority and Process for Requiring SIP 
Submissions under the 1-Hour Ozone 
NAAQS 
a. Authority for Requiring SIP Submissions 
under the 1-Hour NAAQS 
b. Process for Requiring SIP Submissions 
under the 1-Hour NAAQS 
2. Authority and Process for Requiring SIP 
Submissions under the 8-Hour Ozone 
NAAQS 
a. Authority for Requiring SIP Submissions 
under the 8-Hour NAAQS 
b. Process for Requiring SIP Submissions 
under the 8-hour Standard 
3. Requirements of Section 110(a)(2)(D) 
a. Summary 
b. Determination of Meaning of 
“Nonattainment’ 
c. Definition of Significant Contribution 
d. Multi-factor Test for Determining 
Significant Contribution 
e. Air Quality Factors 
f. Determination of Highly Cost-effective 
Reductions and of Budgets 
g. Other Considerations in Determination 
of Significant Contribution 
h. Interfere with Maintenan 
i. Dates 
j. Downwind Areas’ Control Obligations 
k. Section 110(a)(2)(D) Caselaw 
B. Alternative Interpretation of Section 
110(a)(2)(D) 
C. Weight-of-Evidence Determination of 
Covered States 
1. Major Findings from OTAG-Related 
Technical Analyses 
2. Summary of Notice of Proposed 
Rulemaking Weight-of-Evidence 
Approach 
a. Quantification of Contributions 


b. Evaluation of 1-Hour and 8-Hour 
Contributions 

c. Comments and Responses on Proposed 
Weight-of-Evidence Approach to 
Significant Contribution 

3. Analysis of State-specific Air Quality 
Factors 

a. Overall Nature of Ozone Problem 
(“Collective Contribution”) 

b. Extent of Downwind Nonattainment 
Problems 

c. Air Quality Impacts of Upwind 
Emissions on Downwind Nonattainment 

4. Confirmation of States Making a 
Contribution to Downwind 
Nonattainment 

a. Analysis Approach 

b. States Which Contain Sources That 
Significantly Contribute to Downwind 
Nonattainment 

c. Examples of Contributions From 
Upwind States to Downwind 
Nonattainment 

d. Conclusions From Air Quality 
Evaluation of Downwind Contributions 

5. States Not Covered by This Rulemaking 

D. Cost Effectiveness of Emissions 
Reductions 

1. Sources Included in the Cost- 
Effectiveness Determination 

a. Electricity Generating Boilers and 
Turbines 

b. Other Stationary Sources 

2. Sources Not Included in the Cost- 
Effectiveness Determination 

a. Area Sources 

b. Small Point Sources 

c. Mobile Sources 

d. Other Stationary Sources 

e. Conclusion 

E. Other Considerations 

1. Consistency of Regional Reductions with 
Attainment Needs of Downwind Areas 

a. General Discussion 

b. 8-hour Nonattainment Problems 

c. Commenters’ Concerns 

2. Equity Considerations 

3. General Cost Considerations 

4. Conclusion 

III. Determination of Budgets 

A. General Comments on the Base 
Emission Inventory 

1. Quality 

2. Availability 

B. Electricity Generating Units (EGUs) 

1. Base Inventory 

2. Growth 

a. Growth Rates 

b. Use of IPM 

c. Use of “Corrected” Growth Rates 

3. Budget Calculation 

a. Input vs. Output 

b. Alternative Emission Limits 

c. Consideration of the Climate Change 
Action Plan 

C. Non-EGU Point Sources 

1. Base Inventory 

2. Growth 

3. Budget Calculation 

a. Proposed Control Assumptions 

b. Small Source Exemption 

c. Exemptions for Other Non-EGU Point 
Sources 

d. Sources Without Adequate Control 
Information 

e. Case-By-Case Analysis of Control 
Measures 


f. Cost Effectiveness 

g. Industrial Boiler Control Costs 

h. Cement Manufacturing 

i. Stationary Internal Combustion Engines 

j. Industrial Boilers and Turbines 

k. Municipal Waste Combustors (MWCs) 

D. Highway Mobile Sources 

1. Base Inventory 

2. Growth 

3. Budget Calculation 

a. I/M Program Coverage 

b. Emissions Cap 

c. Tier 2 Standards 

d. Low Sulfur Fuel 

e. Conformity 

E. Stationary Area and Nonroad Mobile 
Sources 

1. Base Inventory 

2. Growth 

3. Budget Calculation 

F. Other Budget Issues 

1. Uniform vs. Regional Controls 

2. Seasonal vs. Annual Controls 

3. Full vs. Partial States 

4. NOx Waivers 

Recalculation of Budgets 

€. Compliance Supplement Pool 

a. Size of the Compliance Supplement Pool 

b. of the Compliance 
Supplement Pool 

7. Banking 

a. Banking Starting in 2003 

b. Management of Banked Allowances 

c. Early Reduction Credits 

G. Final Statewide Budgets 

‘1. EGU 

a. Description of Selected Approach 

b. Summary of Budget Component 

2. Non-EGU Point Sources 

a. Description of Selected Approach 

b. Summary of Budget Component 

3. Mobile and Area Sources . 

a. Description of Selected Budget 
Approach 

'b. Summary of Budget Component 

4. Potential Alternatives to Meeting the 
Budget 

5. Statewide Budgets 


IV. Air Quality Assessment 


A. Assessment of Proposed Statewide 
Budgets 

B. Comments and Responses 

C. Assessment of Alternative Control 
Levels 

1. Scenarios Modeled 

2. Emissions for Model Runs 

3. Modeling Results 

a. Impacts of Alternative Controls 

b. Impacts of Upwind Controls on 
Downwind Nonattainment 

c. Summary of Findings 


V. NOx Control Implementation and Budget 


Achievement Dates 
A. NOx Control Implementation Date 
1. Practicability 
a. Combustion Controls 
b. Post-Combustion Controls 
2. Relationship to SIP Submittal Date 
3. Rationale 
B. Budget Achievement Date 


Vi. SIP Criteria and Emissions Reporting 


Requirements 

A. SIP Criteria 

1. Schedule for SIP Revision 

2. Approvability Criteria 

a. Source Categories Subject to Additional 
Approvability Criteria 


57358 


Federal Register/Vol. 63, No. 207/Tuesday, October 27, 1998/Rules and Regulations 


b. Pollution Abatement Requirements 
c. Monitoring Requirements 
d. Approvability of Trading Program 
3. Sanctions 
4. FIPs : 
B. Emissions Reporting Requirements for 
States 
1. Use of Inventory Data 
2. Response to Comments 
3. Final Rule 
4. Data Elements to be Reported 
5. 2007 Report 
6. Ozone Season Reporting 
7. Data Reporting Procedures 
8. Confidential Data 
C. Timeline 
VII. NOx Budget Trading Program 
A. General Background 
B. NOx Budget Trading Program 
Rulemaking Overview 
C. General Design of NOx Budget Trading 
Program 
1. Appropriateness of Trading Program 
2. Alternative Market Mechanisms 
3. State Adoption of Model Rule 
a. Process for Adoption 
b. Model Rule Variations 
4. Unrestricted Trading Market 
a. Geographic Issues 
b. Episodic Issues 
D. Applicability 
1. Core Sources 
a. Commenters Who Felt the Core Group 
Should Not Be Changed 
b. Commenters Who Felt the Core Group 
Should Be Expanded 
c. Commenters Who Felt the Core Group Is 
Overly Inclusive 
2. Mobile/Area Sources 
3. Monitoring 
a. Use of Part 75 to Ensure Compliance 
with the NOx Budget Trading Program 
b. Use of CEMS on Large Units 
c. Commenters Who do not Believe that 
CEMS are Necessary 
d. Issues Related to Monitoring and 
Reporting Needed to Support a Heat 
Input Allocation Methodology 
e. Amendments to Part 75 
E. Emission Limitations/Allowance 
Allocations 
1. Timing Requirements 
2. Options for NOx Allowance Allocation 
Methodology 
3. New Source Set-Aside 
4. Optional NOx Allocation Methodology 
in Model Rule 
F. Banking Provisions 
1. Banking Starting in 2003 
2. Management of Banked Allowances 
3. Early Reduction Credits 
4. Optional Methodology for Issuing Early 
Reduction Credits 
5. Integrating the OTC Program with the 
NOx Budget Trading Program’s Banking 
Provisions 
G. New Source Review 
VIII. Interaction with Title IV NOx Rule 
IX. Non-Ozone Benefits of NOx Emissions 
Decreases 
A. Summary of Comments 
B. Response to Comments 
1. Drinking Water Nitrate 
2. Eutrophication 
3. Regulatory Impact Analysis 
4. Justification for Rulemaking 
X. Administrative Requirements 


A. Executive Order 12866: Regulatory 
Impact Analysis 

B. Regulatory Flexibility Act: Small Entity 
Impacts 

C. Unfunded Mandates Reform Act 

D. Paperwork Reduction Act 

E. Executive Order 13045: Protection of 
Children from Environmental Health 
Risks and Safety Risks 

1. Applicability of E.0. 13045 

2. Children’s Health Protection 

F. Executive Order 12898: Environmental 
Justice 

G. Executive Order 12875: Enhancing the 
Intergovernmental Partnerships 

H. Executive Order 13084: Consultation 
and Coordination with Indian Tribal 
Governments 

I. Judicial Review 

J. Congressional Review Act 

K. National Technology Transfer and 
Advancement Act 

Appendix A—Detailed Discussion of 

Changes to Part 75 
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Part 72 
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Part 96 


L Background 


A. Summary of Rulemaking and 
Affected States 


By notice of proposed rulemaking 
(NPR, proposal, or “‘proposed SIP call’’) 
(62 FR 60318, November 7, 1997) and by 
supplemental notice (SNPR or 
supplemental proposal) (63 FR 25902, 
May 11, 1998), EPA proposed to find 
that NOx emissions from sources and 
emitting activities (sources) in 23 
jurisdictions (hereinafter also referred to 
as States) will significantly contribute to 
nonattainment of the 1-hour and 8-hour 
ozone NAAQS, or will interfere with 
maintenance of the 8-hour NAAQS, in 
one or more downwind States 
throughout the Eastern United States. 
The EPA based these proposals on data 
generated by OTAG, public comments, 
and other relevant information. Today’s 
final action confirms that proposed 
finding. It also requires, under CAA 
section 110(a)(1) and 110(k)(5), that the 
23 jurisdictions adopt and submit SIP 
revisions that, in order to assure that 
their SIPs meet the requirements of 
section contain 
provisions adequate to prohibit sources 
in those States from emitting NOx in 
amounts that “contribute significantly 
to nonattainment in, or interfere with 
maintenance by,” a downwind State. 
The 23 jurisdictions are: Alabama, 
Connecticut, Delaware, District of 
Columbia, Georgia, Illinois, Indiana, 
Kentucky, Massachusetts, Maryland, 
Michigan, Missouri, North Carolina, 


New Jersey, New York, Ohio, 
Pennsylvania, Rhode Island, South 
Carolina, Tennessee, Virginia, West 
Virginia, and Wisconsin. 

Each of these States and the District 
of Columbia is required to adopt and 
submit by September 30, 1999, a SIP 
revision. The SIP revision must contain 
measures that will assure that sources in 
the State reduce their NOx emissions 
sufficiently to eliminate the amounts of 
NOx emissions that contribute 
significantly to nonattainment, or that 
interfere with maintenance, downwind. 
By eliminating these amounts of NOx 
emissions, the control measures will 
assure that the remaining NOx 
emissions will meet the level identified 
in today’s rule as the State’s NOx 
emissions budget. For simplicity, this 
final rule may refer to the amounts that 
such SIP provisions must prohibit in 
order to meet the statute as the 
“significant amounts” of NOx 
emissions. After prohibiting these 
significant amounts of NOx, the 
remaining amounts emitted by sources 
in the covered States will not 
“significantly contribute to 
nonattainment, or interfere with 
maintenance by,” a downwind State, 
under section 110(a)(2)(D)(i)(I). Section 
II.C, Weight-of-Evidence Determination 
of Covered States, describes how EPA 
determined which States include 
sources that emit NOx in amounts of 
concern (the “covered” States), and 
Sections II.D, Cost Effectiveness of 
Emissions Reductions; II.E, Comparison 
of Upwind and Downwind Costs; and 
III, Determination of Budgets, describe 
how EPA determined the significant 
amounts of emissions and the resulting 
statewide emissions budgets for the 
States identified above. Section IV, Air 

Quality Assessment, discusses air 
quality analyses conducted by EPA 
which help confirm the decisions and 
requirements set forth in this 
rulemaking. Section V, NOx Control 
Implementation and Budget 
Achievement Dates, primarily discusses 
the dates by which (1) the States must 
submit SIP revisions in response to 
today’s action, (2) the sources must 
implement the measures the States 
choose for the purpose of prohibiting 
the significant amounts of NOx, and (3) 
the States are projected to achieve the 
budget levels. Section VI, SIP Criteria 
and Emissions Reporting Requirements, 
describes the SIP requirements 
themselves. 

The SIP requirements permit each 
State to determine what measures to 
adopt to prohibit the significant 
amounts and hence meet the necessary 
emissions budget. Consistent with 
OTAG’s recommendations to achieve 
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NOx emissions decreases primarily from 
large stationary sources in a trading 
program, EPA encourages States to 
consider electric utility and large boiler 
controls under a cap-and-trade program 
as a cost-effective strategy. The 
recommended cap-and-trade program is 
described in more detail in Section VII, 
NOx Budget Trading Program. The EPA 
also recognizes that promotion of energy 
efficiency can contribute to a cost- 
effective strategy. In Section VIII, 
Interaction with Title IV NOx rule, EPA 


explains that it is not adopting proposed . 


revisions to the title IV NOx rule 
concerning the relationship between 
this rulemaking and the title IV NOx 
rule. The remaining parts of today’s 
action include Section IX, Non-Ozone 
Benefits of NOx Reductions, and 
Section X, Administrative 
Requirements. 

The EPA also conducted a RIA which 
is available in the docket to this 
rulemaking as a technical support 
document (TSD), entitled “Regulatory 
Impact Analysis for the Regional NOx 
SIP Call” (docket no. VI-B-09). A 
detailed explanation of how EPA 
calculated the budgets is also available 
as a TSD entitled ‘“‘Development of 
Modeling Inventory and Budgets for the 
Regional NOx SIP Call” (docket no. VI- 
B-10). These two TSDs have been 
revised for the final rulemaking. A 
detailed explanation of the air quality 
modeling analyses is also available, 
entitled “Air Quality Modeling 
Technical Support Document for the 
Regional NOx SIP Call” (docket no. VI- 
B-11) for this final rulemaking. This 


preamble for today’s notice responds to * 


some of the comments, but another 
document, entitled ‘Response to 
Significant Comments on the Finding of 
Significant Contribution and 
Rulemaking for Certain States in the 
OTAG Region for Purposes of Reducing 
Regional Transport of Ozone,” is 
included in the docket (docket no. VI- 
C-01). 


B. General Factual Background 


In today’s action, EPA takes a 
significant step toward reducing ozone 
in the eastern half of the country. 
Ground-level ozone, the main harmful 
ingredient in smog, is produced in 
complex chemical reactions when its 
precursors, volatile organic compounds 
(VOC) and NOx, react in the presence of 
sunlight. The chemical reactions that 
create ozone take place while the 
pollutants are being blown through the 
air by the wind, which means that 
ozone can be more severe many miles 
away from the source of emissions than 
it is at the source. 


The science of ozone formation, 
transport, and accumulation is complex. 
Ozone is produced and destroyed in a 
cyclical set of chemical reactions 
involving NOx, VOC and sunlight. 
Emissions of NOx and VOC are 
necessary for the formation of ozone in 
the lower atmosphere. In part of the 
cycle of reactions, ozone concentrations 
in an area can be lowered by the 
reaction of nitric oxide with ozone, 
forming nitrogen dioxide; as the air 
moves downwind and the cycle 
continues, the nitrogen dioxide forms 
additional ozone. The importance of 
this reaction depends, in part, on the 
relative concentrations of NOx, VOC 
and ozone, all of which change with 
time and location. 

At ground level, ozone can cause a 
variety of ill effects to human health, 
crops and trees. Specifically, ground- 
level ozone has been shown in clinical 
and/or epidemiologial studies to have 
the following health effects: 

® Decreased lung function, primarily in 
children active outdoors 

Increased respiratory symptoms, 
particularly in highly sensitive individuals 

® Hospital admissions and emergency 
room visits for respiratory causes among 
children and adults with pre-existing 
respiratory disease such as asthma 

®& Inflammation of the lung 

® Possible long-term damage to the lungs 
or even premature death. 


The new 8-hour primary ambient air 
quality standard (62 FR 38855, July 18, 
1997) wil! provide increased protection 
to the public from these health effects. 

Each year, ground-level ozone above 
background is also responsible for 


significant agricultural crop yield losses. 


Ozone also causes noticeable foliar 
damage in many crops, trees, and 
ornamental plants (i.e., grass, flowers, 
shrubs, and trees) and causes reduced 
growth in plants. Studies indicate that 
current ambient levels of ozone are 
responsible for damage to forests and 
ecosystems (including habitat for native 
animal species). 

As part of the efforts to reduce 
harmful levels of smog, EPA, today, is 
establishing a requirement for certain 
States to revise their SIPs in order to 
implement the necessary regional-scale 
reductions in NOx emissions, and, 
thereby, reduce transported NOx and 
ozone. Since air pollution travels across 
county and State lines, it is essential for 
State governments and air pollution 
control agencies to cooperate to solve 
the problem. 

Currently, the following areas, 
impacted by the 23 jurisdictions that are 
the subject of today’s rulemaking, are 
designated nonattainment areas for 
ozone under the 1-hour NAAQS: 


Atlanta, GA 

Baltimore, MD 

Birmingham, AL 

Boston-Lawrence-Worcester (eastern MA), 
MA-NH 

Chicago-Gary-Lake County, IL-IN 

Cincinnati-Hamilton, OH-KY 

Door County, WI 

Greater Connecticut 

Kent & Queen Anne’s Counties, MD 

Lancaster, PA 

Louisville, KY-IN 

Manitowoc County, WI 

Milwaukee-Racine, WI 

Muskegon, MI 

New York-Northern New Jersey-Long Island, 
MY-N 

Philadelphia-Wilmington-Trenton, PA-NJ- 
DE-MD 

Pittsburgh-Beaver Valley, PA 

Portland, ME 

Portsmouth-Dover-Rochester, NH 

Providence (All RI), RI 

St. Louis, MO-IL 

Springfield (western MA), MA 

Washington, DC-MD-VA 


These areas include many of the 
major urban centers in the eastern half 
of the Nation. The combined population 
for these areas is approximately 61.5 
million. As described elsewhere, the 
reductions called for in today’s action 
will reduce ozone levels throughout 
these areas. 

Many more areas currently violate the 
8-hour NAAQS. The EPA estimates that 
a total population of approximately 73 
million in the 23 jurisdictions live in 
counties for which air quality is 
monitored to be in violation of that 
NAAQS. The reductions called for in 
today’s action will reduce ozone levels 
throughout these areas as well. 

Moreover, as discussed below, many 
of these areas are expected to be 
classified as “transitional,” which 
means, in most cases, that they are 
expected to come into attainment solely 
as a result of the reductions required by 
today's action. Thus, for those who live 
in these areas, the reductions required 
under today’s action, in-and-of- 
themselves, are expected to mean the 
difference between urhealthful ozone 
levels and acceptable ozone levels. 

Please note that EPA will not 
designate ozone nonattainment areas for 
the 8-hour NAAQS until 2000, and 
these designations will be based on the 
data that are most recently available at 
that time. 


C. Statutory and Regulatory Background 
1. CAA Provisions 


a. 1970 and 1977 CAA Amendments. 
For almost 30 years, Congress has 
focused major efforts on curbing 
ground-level ozone. In 1970, Congress 
amended the CAA to require, in title I, 
that EPA issue, and periodically review 
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and if necessary revise, NAAQS for 
ubiquitous air pollutants (sections 108 
and 109). Congress required the States 
to submit SIPs to attain and maintain 
those NAAQS, and Congress included, 
in section 110, a list of minimum 
requirements that SIPs must meet. 
Congress anticipated that areas would 
attain the NAAQS by 1975. 

In 1977, Congress amended the CAA 
by providing, among other things, 
additional time for areas that were not 
attaining the ozone NAAQS to do so, as 
well as by imposing specific SIP 
requirements for those nonattainment 
areas. These provisions first required 
the designation of areas as attainment, 
nonattainment, or unclassifiable, under 
section 107; and then required that SIPs 
for ozone nonattainment areas include 
the additional provisions set out in part 
D of title I, as well as demonstrations of 
attainment of the ozone NAAQS by 
either 1982 or 1987 (section 172). 

In addition, the 1977 Amendments 
included two provisions focused on 
interstate transport of air pollutants: the 
predecessor to current section 
110(a)(2)(D), which requires SIPs for all 
areas to constrain emissions with 
certain adverse downwind effects; and 
section 126, which, in general, 
authorizes a downwind State to petition 
EPA to impose limits directly on 
upwind sources found to adversely 
affect that State. Section 110(a)(2)(D), 
which is key to the present action, is 
described in more detail below. 

b. 1990 CAA Amendments. In 1990, 
Congress amended the CAA to better 
address, among other things, continued 
nonattainment of the 1-hour ozone 
NAAQS; the requirements that would 
apply if EPA revised the 1-hour 
standard; and transport of air pollutants 
across State boundaries (Pub. L. 101- 
549, Nov. 15, 1990, 104 Stat. 2399, 42 
U.S.C., 7401-—7671q). Numerous 
provisions added, or revised, by the 
1990 Amendments are relevant to 
today’s proposal. 

(1) 1-Hour Ozone NAAQS. In the 1990 
Amendments, Congress required the 
States and EPA to review and, if 
necessary, revise the designation of 
areas as attainment, nonattainment, and 
unclassifiable under the ozone NAAQS 
in effect at that time, which was the 1- 
hour standard (section 107(d)(4)). Areas 
designated as nonattainment were 
divided into, primarily, five 
classifications based on air quality 
design values (section 181(a)(1)). Each 
classification carries specific 

requirements, including new attainment 
dates (sections 181-182). In increasing 
severity of the air quality problem, these 
classifications are marginal, moderate, 
serious, severe and extreme. The OTAG 


region includes nonattainment areas of 
all classifications except extreme. 

As amended in 1990, the CAA 

requires States containing ozone 
nonattainment areas classified as 
moderate or above to submit several SIP 
revisions at various times. One set of 
SIP revisions included specified control 
measures, such as reasonably available 
control technology (RACT) for existing 
VOC and NOx sources (section 
182(b)(2), 182(f)). In addition, the CAA 
requires the reduction of VOC in the 
amount of 15 percent by 1996 from a 
1990 baseline (section 182(b)(1)). 
Further, for nonattainment areas 
classified as serious and above, the CAA 
requires the reduction of VOC or NOx 
emissions in the amount of 9 percent 
over each 3-year period from 1996 
through the attainment date (the rate-of- 
progress (ROP) SIP submittals), under 
section 182(c)(2)(B). In addition, the 
CAA requires a demonstration of 
attainment, including air quality 
modeling, for the nonattainment area 
(the attainment demonstration), as well 
as SIP measures containing any 
additional reductions that may be 
necessary to attain by the applicable 
attainment date (section 182(c)-(e)). The 
CAA established November 15, 1994 as 
the required date for the ROP and 
attainment demonstration SIP 
submittals for areas classified as serious 
and above.! 

(2) Revised NAAQS. Section 109(d) of 
the CAA requires periodic review and, 
if appropriate, revision of the NAAQS. 
As amended in 1990, the CAA further 
requires EPA to designate areas as 
attainment, nonattainment, and 
unclassifiable under a revised NAAQS 
(section 107(d)(1); section 6103, Pub. L. 
105-178). The CAA authorizes EPA to 
classify areas that are designated 
nonattainment under the new NAAQS 
and to establish for those areas 
attainment dates that are as 
expeditiously as practicable, but not to 
exceed 10 years from the date of 
designation (section 172(a)). 

(3) General Requirements. The CAA 
continues, in revised form, certain 
requirements, dating from the 1970 
Amendments, which pertain to all areas, 
regardless of their designation. All areas 
are required to submit SIPs within 
certain timeframes (section 110(a)(1)), 
and those SIPs must include specified 
provisions, under section 110(a)(2). In 
addition, SIPs for nonattainment areas 
are generally required to include 
additional specified control 


! For moderate ozone nonattainment areas, the 
attainment demonstration was due November 15, 
1993 (section 182(b)(1)(A)), except that if the State 
elected to conduct an urban airshed model, EPA 
allowed an extension to November 15, 1994. 


requirements, as well as controls 

providing for attainment of any revised 
NAAQS and periodic reductions 
providing ‘‘reasonable further progress” 
in the interim (section 172(c)). 

(4) Provisions Concerning Transport 
of Ozone and Its Precursors. The 1990 
Amendments reflect general awareness 
by Congress that ozone is a regional, and 
not merely a local, problem. As 
described above, ozone and its 
precursors may be transported long 
distances across State lines to combine 
with ozone and precursors downwind, 
thereby exacerbating the ozone 
problems downwind. The phenomenon 
of ozone transport was not generally 
recognized until relatively recently. Yet, 
ozone transport is a major reason for the 
persistence of the ozone problem, 
notwithstanding the imposition of 
numerous controls, both Federal and 
State, across the country. 

Section 110(a)(2)(D) provides one of 
the most important tools for addressing 
the problem of transport. This 
provision, which applies by its terms to 
all SIPs for each pollutant covered by a 
NAAQS, and for all areas regardless of 
their attainment designation, provides 
that a SIP must contain adequate 
provisions prohibiting its sources from 
emitting air pollutants in amounts that 
will contribute significantly to 
nonattainment, or interfere with 
maintenance, in one or more downwind 
States. 

Section 110(k)(5) authorizes EPA to 
find that a SIP is substantially 
inadequate to meet any CAA 
requirement. If EPA makes such a 
finding, it must require the State to 
submit, within a specified period, a SIP 
revision to correct the inadequacy. 

The CAA further addresses interstate 
transport of pollution in section 126, 
which Congress revised slightly in 1990. 
Subsection (b) of that provision 
authorizes each State (or political 
subdivision) to petition EPA for a 
finding designed to protect that entity 
from upwind sources of air pollutants.? 

In addition, the 1990 Amendments 
added section 184, which delineates a 
multistate ozone transport region (OTR) 
in the Northeast, requires specific 
additional controls for all areas (not 
only nonattainment areas) in that ’ 
region, and establishes the Ozone 
Transport Commission (OTC) for the 
purpose of recommending to EPA 
regionwide controls affecting all areas in 
that region. At the same time, Congress 
added section 176A, which authorizes 


2In addition, section 115 authorizes EPA to 
require a SIP revision when one or more sources 
within a State “‘cause or contribute to air pollution 
which may reasonably be anticipated to endanger 
public health or welfare in a foreign country.” 
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the formation of transport regions for 
other pollutants and in other parts of the 
country. 


2. Regulatory Structure 


a. March 2, 1995 Policy. 
Notwithstanding significant efforts, the 
States generally were not able to meet 
the November 15, 1994 statutory 
deadline for the attainment 
demonstration and ROP SIP 
submissions required under section 
182(c). The major reason for this failure 
was that at that time, States with 
downwind nonattainment areas were 
not able to address transport from 
upwind areas. As a result, ina 
memorandum from Mary D. Nichols, 
Assistant Administrator for Air and 
Radiation, dated March 2, 1995, entitled 
“Ozone Attainment Demonstrations,” 
(March 2, 1995 Memorandum or the 
Memorandum), EPA recognized the 
efforts made by States and the 
remaining difficulties in making the 
ROP and attainment demonstration 
submittals. The EPA recognized that 
development of the necessary technical 
information, as well as the control 
measures necessary to achieve the large 
level of reductions likely to be required, 
had been particularly difficult for the 
States affected by ozone transport. 


Accordingly, as an administrative 
remedial matter, the Memorandum 
indicated that EPA would establish new 
timeframes for SIP submittals. The 
Memorandum indicated that EPA would 
divide the required SIP submittals into 
two phases. Phase I generally consisted 
of (i) SIP measures providing for ROP 
reductions due by the end of 1999, (ii) 
an enforceable SIP commitment to 
submit any remaining required ROP 
reductions on a specified schedule after 
1996, and (iii) an enforceable SIP 
commitment to submit the additional 
SIP measures needed for attainment. 
Phase II consists of the remaining 
submittals, beginning in 1997. 


The Phase II submittals primarily 
consisted of the remaining ROP SIP 
measures, the attainment demonstration 
and additional rules needed to attain, 
and any regional controls needed for 
attainment by all areas in the region. 
The March 2, 1995 Memorandum 
indicated that the attainment 
demonstration, target calculations for 
the post-1999 ROP milestones, and 
identification of rules needed to attain 
and for post-1999 ROP were due in mid- 
1997. To allow time for States to 
incorporate the results of the OTAG 
modeling into their local plans, EPA 


extended the mid-1997 submittal date to 
April 1998.3 

b. OTAG. In addition, the March 2, 
1995 Memorandum called for an 
assessment of the ozone transport 
phenomenon. The Environmental 
Council of the States (ECOS) had 
recommended formation of a national 
work group to allow for a thoughtful 
assessment and development of 
consensus solutions to the problem. The 
OTAG was a partnership between EPA, 
the 37 easternmost States and the 
District of Columbia, industry 
representatives, and environmental 
groups. The OTAG’s air quality 
modeling and recommendations formed 
the basis for today’s action. 

c. EPA’s Transport SIP Call 
Regulatory Efforts. Shortly after OTAG 
began its work, EPA began to indicate 
that it intended to issue a SIP call to 
require States to implement the 
reductions necessary to address the 
ozone transport problem. On January 10, 
1997 {62 FR 1420), EPA published a 
notice of intent that articulated this goal 
and indicated that before taking final 
action, EPA would carefully consider 
the technical work and any 
recommendations of OTAG. The EPA 
published the NPR for the NOx SIP call 
by notice dated November 7, 1997 (62 
FR 60319). The NPR proposed to make 
a finding of significant contribution due 
to transported NOx emissions to 
nonattainment or maintenance problems 
downwind and to assign NOx emissions 
budgets for 23 jurisdictions. The EPA 
published a supplemental notice of 
proposed rulemaking (SNPR) by notice 
dated May 11, 1998 (63 FR 25902) 
which proposed a model NOx budget 
trading program and State reporting 
requirements and provided the air 
quality analyses of the proposed 
statewide NOx emissions budgets. The 
EPA received approximately 700 
comments on these proposals. The 
comment periods are described in 
Section LF, Discussion of Comment 
Period and Availability of Key 
Information. Throughout the course of 
the rulemaking, EPA has added 
information to the docket. By notice 
dated August 24, 1998 (63 FR 45032), 
EPA published a notice of availability 
listing the additional documents placed 
in the docket. 

d. Revision of the Ozone NAAQS. On 
July 18, 1997 (62 FR 38856), EPA issued 
its final action to revise the NAAQS for 
ozone. The EPA’s decision to revise the 
standard was based on the Agency’s 
review of the available scientific 


3 Guidance for Implementing the 1-hour Ozone 
and Pre-Existing PM10 NAAQS, Memorandum from 
Richard D. Wilson, dated December 29, 1997. 


evidence linking exposures to ambient 
ozone to adverse health and welfare 
effects at levels allowed by the pre- 
existing 1-hour ozone standards. The 1- 
hour primary standard was replaced by 
an 8-hour standard at a level of 0.08 
parts per million (ppm), with a form 
based on the 3-year average of the 
annual fourth-highest daily maximum 8- 
hour average ozone concentration 
measured at each monitor within an 
area. The new primary standard will 
provide increased protection to the 
public, especially children and other at- 
risk populations, against a wide range of 
ozone-induced health effects. Health 
effects are described in paragraph [.B, 
General Factual Background. The EPA 
retained the applicability of the 1-hour 
NAAQS for existing nonattainment 
areas until such time as EPA determines 
that an area has attained the 1-hour 
NAAQS (40 CFR 50.9(b)). 

The pre-existing 1-hour secondary 
ozone standard was replaced by an 8- 
hour standard identical to the new 
primary standard. The new secondary 
standard will provide increased 
protection to the public welfare against 
ozone-induced effects on vegetation. 


D. Section 126 Petitions 


In a separate rulemaking, EPA is 
proposing action on petitions submitted 
by eight northeastern States under 
section 126 of the CAA. Each petition 
specifically requests that EPA make a 
finding that NOx emissions from certain 
major stationary sources significantly 
contribute to ozone nonattainment 
problems in the petitioning State. The 
eight States are Connecticut, 
Massachusetts, Maine, New Hampshire, 
New York, Pennsylvania, Rhode Island, 
and Vermont. 

Both the NOx SIP call and the section 
126 petitions are designed to address 
ozone transport through reductions in 
upwind NOx emissions. However, the 
EPA’s response to the section 126 
petitions differs from EPA’s action in 
the NOx SIP call rulemaking in several 
ways. In today’s NOx SIP call, EPA is 
determining that certain States are or 
will be significantly contributing to 
nonattainment or maintenance problems 
in downwind States. The EPA is 
requiring the upwind States to submit 
SIP provisions to reduce the amounts of 
each State’s NOx emissions that 
significantly contribute to downwind air 
quality problems. The States will have 
the discretion to select the mix of 
coritrol measures to achieve the 
necessary reductions. By contrast, under 
section 126, if findings of significant 
contribution are made for any sources 
identified in the petitions, EPA would 
determine the necessary emissions 
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limits to address the amount of 
significant contribution and would 
directly regulate the sources. A section 
126 remedy would apply only to 
sources in States named in the petitions. 

Based on the view that the SIP call 
and section 126 petitions are both 
designed to achieve the same goal, 
several commenters urged EPA to 
coordinate the two actions to the 
maximum extent possible. The EPA 
agrees that the two actions are closely 
related and, therefore, should be 
coordinated. This will help provide 
certainty for State and business 
planning requirements. In addition, this 
coordination can help to facilitate a 
trading program among sources in SIP 
call States that choose to participate in 
the NOx trading program, and any 
section 126 sources that would be 
subject to a Federal NOx trading 

m. 
. The section 126 provisions require 
that any control remedy be 
implemented within 3 years from the 
date of the finding that major sources or 
a group of stationary sources emit or 
would emit in violation of the relevant 
prohibition in section 110(a)(2)(D). 
Under EPA’s anticipated rulemaking 
schedule‘ on the petitions, the 
compliance date for sources for which 
EPA makes such a finding could be 
April 30, 2002; November 30, 2002; or 
May 1, 2003. Several commenters 
expressed concern that the compliance 
deadline under section 126 was driving 
EPA’s decision on the compliance 
deadline for the NOx SIP call. 
Therefore, they believed that no changes 
would be made in the proposed NOx 
SIP call deadline in response to 
comments. 

While EPA believes it is advantageous 
to coordinate the section 126 and NOx 
SIP call actions, EPA disagrees that this 
constrains EPA from being responsive to 
public comments and considering 
alternative compliance dates. See 
discussion below in Section V, NOx 
Control Implementation and Budget 
Attainment Dates. 

In the NOx SIP call NPR, EPA 
proposed that States be required to 
submit SIPs within 12 months of the 
final SIP call. One commenter asserted 
that the timing and terms of the 
rulemaking schedule for the section 126 
petitions precludes EPA from 


*The eight northeastern States that filed section 
126 petitions also filed suit in the District Court for 
the Southern District of New York, to compel EPA 
to take action on those petitions within prescribed 
periods. State of Connecticut v. Browner, No. 98— 
1376 (S.D.N.Y., filed Feb. 25, 1998). The EPA and 
the eight northeastern States jointly filed a motion 
to enter a consent order prescribing certain dates for 
EPA action. 


considering public comments 
advocating different SIP due dates for 
the NOx SIP call. The section 126 
rulemaking schedule provides several 
options. One option would allow 
findings on the petitions to be deferred 
pending certain actions by the States 
and EPA on State submittals in response 
to the NOx SIP call. The premise for the 
specified schedule is that the SIP due 
date would be September 30, 1999 (i.e., 
roughly 12 months from signature of the 
notice on the final NOx SIP call). As 
discussed below in Section VI, SIP 
Revision Criteria and Schedule, EPA 
continues to believe 12 months is an 
appropriate timeframe. However, had 
EPA determined that a longer timeframe 
for SIP submittal was warranted, the 
section 126 rulemaking schedule would 
not have restricted EPA from 
establishing a later due date. 

One commenter supported the section 
126 rulemaking schedule because they 
thought it had the effect of using the SIP 
process rather than the source-based 
petitions in that it provides an option of 
deferring section 126 findings if EPA 
approves a State’s NOx SIP. Another 
commenter thought that the conditions 
for deferring section 126 findings were 
too stringent, and, therefore, section 126 
would inevitably be triggered prior to 
approval of any SIP provisions. This 
issue is discussed in detail in Section 
II.A.2.c. in the NPR EPA just issued on 
the section 126 petitions, which appears 
in the docket. 


E. OTAG 


As discussed in the proposed SIP call, 
OTAG completed the most 
comprehensive analyses of ozone 
transport ever conducted. The EPA 
participated extensively in this process. 
The EPA believes that the OTAG 
process was successful and generated 
much useful technical and modeling 
information on regional ozone transport. 
This information provided EPA with the 
foundation for this rulemaking. 

The EPA received numerous 
comments regarding the relationship 
between the OTAG recommendations 
and EPA’s proposed SIP call. Some 
commenters asserted that the Agency’s 
proposal was inconsistent with the 
OTAG recommendations, while others 
believed that EPA used the information 
and recommendations from OTAG 
appropriately. Primarily, commenters 
stated that OTAG recommended a range 
of controls for utility sources instead of 
a uniform level of control for all of the 
included States. 

The OTAG did recommend 
consideration of a range of controls, and 
although it did not specifically 
recommend uniform controls across a 


broad region, such a control scheme is 
within the range of its recommendation. 
The EPA’s action today is based on its 
consideration of OTAG’s 
recommendations, as well as 
information resulting from EPA’s 
additional work, and extensive public 
input generated through notice-and- 
comment rulemaking. The EPA 
continues to believe, for reasons 
explained in Section III.F.1, Uniform vs. 
Regional Controls, that requiring NOx 
emissions reductions across the region 
in amounts achievable by uniform 
controls is a reasonable, cost-effective 
step to take at this time to mitigate 
ozone nonattainment in downwind 
States for both the 1-hour and 8-hour 
standards. 

Commenters also stated that EPA 
applied an electric utility control level 
that was more stringent than the upper 
limit of the OTAG range of utility 
controls. The OTAG recommended a 
range of utility controls that falls 
between specific CAA-required controls 
and the less stringent of 85 percent 
reduction from the 1990 rate (lb/ 
mmBtu), or 0.15 lb/mmBtu. in 
determining the appropriate level of 
emissions reductions, EPA considered 
what levels of NOx reductions could be 
obtained by applying, to various source 
sectors, controls that are among the 
most cost effective and feasible with 
today’s proven pollution control 
technologies. The EPA chose emissions 
reductions that are equivalent to an 
emission limit from utilities of 0.15 lb/ 
mmBtu. The EPA acknowledges that 
this level may be more protective than 
the most protective level contained in 
the OTAG recommendation in some 
cases, but, as discussed below in 
Section IV, Air Quality Assessment, 
EPA believes that it provides the most 
improvement in air quality while 
staying within the bounds of the most 
highly cost-effective technology 
available. (Cost effectiveness is 
discussed in Section II.D.) In addition, 
by relying on actual 1995-1996 
continuous emission monitoring data, 
rather than relying on estimated 1990 
emission data, this approach provides a 
more accurate way of determining the 
States’ budgets since it minimizes any 
chances of over-or under-estimation of 
emissions. 

Commenters asserted that OTAG 
recommended 12 months for additional 
modeling—especially subregional 
modeling—before promulgating the SIP 
call; and these commenters expressed 
concern that EPA did not provide this 
amount of time following publication of 
the NPR. As discussed in more detail in 
Section I.F, Discussion of Comment 
Period and Availability of Key 
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Information, the Agency ultimately 
provided approximately 1 year from the 
conclusion of OTAG for States and other 
members of the public to complete and 
submit subregional and other types of 
modeling. The EPA has considered this 
additional modeling in finalizing 
today’s rule. 

Some commenters stated that the goal 
of OTAG was to address attainment of 
the ozone NAAQS. This is incorrect. 
The OTAG’s goal was to reduce ozone 
transport, which is one of the steps 
necessary to enable attainment; the goal 
was not to recommend an overall 
strategy that would yield attainment 
through regional measures alone. The 
OTAG articulated its overall goal as 
foliows: 


* * * identify and recommend a strategy 
to reduce transported ozone and its 
precursors which, in combination with other 
measures, will enable attainment and 
maintenance of the national ambient ozone 
standard in the OTAG region. A number of 
criteria will be used to select the strategy 
including, but not limited to, cost 
effectiveness, feasibility, and impacts on 
ozone levels.* 


It is also EPA’s goal to ensure that 
sufficient regional reductions are 
achieved to mitigate ozone transport in 
the eastern half of the United States and 
thus, in conjunction with local controls, 
enable nonattainment areas to attain and 
maintain the ozone NAAQS. 

Commenters indicated that OTAG 
focused only on the 1-hour standard 
nonattainment problem and did not 
assess compliance implications of the 8- 
hour standard. For this reason, 
according to commenters, EPA should 
not base today’s action on the 
nonattainment of the 8-hour NAAQS. It 
is true that OTAG was established to 
address transport issues associated with 
meeting the 1-hour standard. The EPA 
did not promulgate the 8-hour standard 
until shortly after OTAG concluded; 
thus, OTAG did not recommend 
strategies to address the 8-hour NAAQS. 
However, because EPA had proposed an 
8-hour standard, OTAG did examine the 
impacts of different strategies on 8-hour 
average ozone predictions. 

In light of OTAG’s work and 
additional information, EPA is able to 
assess ozone transport as it relates to the 
8-hour NAAQS and to set forth 
requirements as necessary to address the 
8-hour standard in this rulemaking. 
Ozone transport causes problems for 
downwind areas under either the 1-hour 
or 8-hour standard. The regional 
reductions of NOx that will be achieved 


5 Ozone Transport Assessment Group Policy 
Paper approved by the Policy Group on December 
4, 1995. 


through this SIP call for the 1-hour 
NAAQS are key components for meeting 
the new 8-hour ozone standard in a 
cost-effective manner. Therefore, EPA 
believes that the OTAG 
recommendations for how to address 
ozone transport are valid for both 
NAAQS. 

Several commenters urged EPA to 
adopt and implement all Federal 
measures identified in the OTAG 
recommendations.® The Agency is 
committed to continue implementing 
national control measures for NOx, as 
recommended by OTAG. In addition, 
EPA has adopted the following national 
measures for purposes of reducing VOC: 
architectural and industrial 
maintenance coatings, consumer/ 
commercial products, and autobody 
refinishing. The EPA has made no 
decisions regarding further VOC 
reductions beyond the reductions 
specified as phase I in the OTAG 
recommendations.” 

Other more specific comments 
concerning the OTAG recommendations 
will be addressed throughout this 
rulemaking as the issues are discussed. 


F. Discussion of Comment Period and 
Availability of Key Information 


The EPA received numerous 
comments concerning the adequacy of 
the comment period for the November 7, 
1997 NPR and May 11, 1998 SNPR. 
Some commenters remarked that the 
comment period for the NPR should be 
extended to allow for development and 
review of technical information, 
including inventory data, growth 
factors, and the resulting budget. 
Commenters stated that the additional 
time was particularly necessary for 
subregional air quality modeling, which 
is modeling designed to isolate the 
impacts of emissions from a particular 
State or group of States on downwind 
areas. Many specifically requested an 
additional 120 days, and one requested 
an additional 9 months. Some 
commenters indicated that EPA did not 
incorporate their comments from the 
NPR into the SNPR. Other commenters 
insisted that key information supporting 
the rule is not publicly available. The 
EPA also received comments that 
additional public hearings should be 


©The OTAG recommendations are located in 
Appendix B of the November 7, 1997 NPR (62 FR 
60376). 

7 Letter to the Honorable Ken Calvert, Chairman, 
Subcommittee on Energy and Environment, U.S. 
House of Representatives, from Robert D. Brenner, 
Acting Deputy Assistant Administrator for Air and 
Radiation, U.S. EPA, June 26, 1998, transmitting 
EPA’s responses to questions following the May 20, 
1998 congressional hearing on EPA's proposed rule 
on paints and coatings. 


held in other locations of the OTAG 
region. 

1. Request for Extension of the 
Comment Period 


The EPA allowed a 120-day public 
comment period for the November 7, 
1997 NPR, which closed on March 9, 
1998. By notice (63 FR 17349, April 9, 
1998), EPA reopened the comment 
period for members of the public to 
submit additional modeling analyses, as 
well as comments concerning the 
implications that any additional 
modeling may have for the State NOx 
budgets under consideration in the 
November 7, 1997 proposal. The 
comment period was reopened through 
the end of the comment period on the 
SNPR. The SNPR, which was published 
on May 11, 1998, allowed a comment 
period until June 25, 1998. Thus, for 
most issues addressed in the NPR, 
including air quality modeling issues, 
commenters received an almost 8-month 
formal comment period. Indeed, many 
commenters had access to the NPR 
immediately after October 10, 1997, 
when it was signed and posted on an 
EPA website. The Agency also received 
a number of comments after June 25, 
1998, which were also reviewed and 
considered in developing the final rule. 

The EPA believes this additional 
opportunity for the public to submit 
comments was reasonable. After March 
9, 1998—the initial date for close of the 
comment period on the NPR—EPA 
received numerous comments on 
various issues raised in the NPR, 
including air quality issues. Many of 
these comments were extensive, which 
indicates that commenters received 
adequate time. 

With respect to the concern that EPA 
did not incorporate comments received 
on the NPR into the SNPR, it would not 
have been practical for EPA to 
incorporate comments received on the 
NPR into the SNPR because the SNPR 
was completed soon after the close of 
the comment period for the NPR. In 
general, the SNPR addressed different 
aspects of the rule than the NPR, and 
one of the purposes of the SNPR was to 
take comment on several new issues, as 
noted above. The EPA has addressed 
cormments on both the NPR and SNPR 
in today’s action. 

The major issues raised in the 
cornments are responded to throughout 
the preamble of this final rule. A 
comprehensive summary of all 
significant comments, along with EPA’s 
response to the comments which have 
not been responded to in the preamble 
(Response to Comments), can be found 
in the docket for this rulemaking 
(Docket No. A-96-56). 
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2. Request for Time to Conduct 
Additional Modeling 


The OTAG Policy Group, at its June 
3, 1997 meeting, recommended that 
States have the opportunity to conduct 
additional local and subregional 
modeling and air quality analyses, as 
well as to develop and propose 
appropriate levels and timing of 
controls. The EPA received numerous 
comments related to OTAG’s 
recommendation. The commenters 
requested that the Agency give States 
more time to conduct this additional 
modeling so that EPA could more 
accurately assess each State’s 
contribution to downwind 
nonattainment. 

The EPA signed the NPR on October 
10, 1997, and posted it on a website at 
that time, although it was not published 
in the Federal Register until November 
7, 1997. As noted above, EPA reopened 
the comment period through June 25, 
1998 for submittal of additional air 
quality modeling runs. In effect, this has 
extended the amount of time for 
modeling analyses to over a year from 
the date OTAG submitted its 
recommendations, and to over 8 months 
from the signature date for the NPR. By 
the close of the comment period on June 
25, 1998, EPA had received numerous 
comments containing new and 
extensive air quality modeling studies. 
Accordingly, EPA believes that 
commenters received adequate time. 


3. Availability of Key Information 


A number of commenters asserted 
that EPA failed to make publicly 
available key information, such as 
modeling and emissions inventory data. 
Specifically, commenters stated that 
they did not have access to the 
emissions data on which EPA based the 
air quality modeling for the NPR. In 
addition, according to some 
commenters, several models used by 
EPA and OTAG are proprietary models 
and have not been generally available to 
the public. 

In Section III.A.2, Availability, the 
Agency discusses the availability of 
emissions inventory data to the public. 

The OTAG and EPA conducted air 
quality modeling runs to determine the 
level of contribution from emissions in 
upwind areas to ozone nonattainment in 
downwind areas. Some of this modeling 
employed UAM-V.® The UAM-V has 
generally been available to the public 
for the purpose of analyzing information 
relevant to today’s rulemaking. State 
and local agencies, as well as utility 


® Variable-Grid Urban Airshed Model. 


companies and other stakeholders, have 
had access to licenses to use UAM-V. 
Commenters objected that they were 
obliged either to purchase licenses for 
use of the UAM-V model or to employ 
as a contractor the model owner, and 
that these financial constraints 
restricted their access to the model. 
Because this model has, in general, been 
privately developed, EPA believes that 
reasonable fees for its use should be 
expected. The EPA did not receive 
information indicating that the 
associated expenses were other than 
reasonable. To the extent that 
commenters experienced delays in 
obtaining the UAM-V model, EPA 
believes that the extensions of the 
comment period resulted in adequate 
time for comment. In any event, any 
commenter who was not able to gain 
access in the timeframe desired was able 
to use a comparable model, such as the 
Comprehensive Air Quality Model with 
Extensions (CAMx), which is not 
proprietary. For the purpose of 
responding to public comments, EPA is 
considering all information based on 
CAMx and similar models. 

The Agency made available additional 
modeling runs used to determine 
emissions changes, costs and cost 
effectiveness for electricity generating 
units (EGUs). These runs were placed 
on the IPM Analyses web site at 
www.epa.gov/capi, with links to EPA’s 
Office of Air and Radiation Policy and 
Guidance web site. 

On August 10, the EPA placed in the 
docket and made available on the web 
site, modeling analyses and other 
information supporting today’s action. 
As noted above, by notice dated August 
24, 1998 (63 FR 45032), EPA published 
a notice of availability which stated that 
throughout the course of the 
rulemaking, EPA had placed 
information in the docket or made it 
available on various web sites. This. 
information included inventory data 
and additional modeling runs. By 
placing those materials in the docket 
and informing the public of their 
availability, EPA provided 4-6 weeks 
for review and comment by the public. 
The EPA did receive comments 
concerning this information from the 
Utility Air Regulatory Group on 
September 9, and EPA is responding to 
those comments in the Response To 
Comments document. The EPA notes 
that the additional modeling analyses 
were performed in response to 
comments received on the NPR urging 
EPA to conduct State-by-State modeling. 
The Agency does not believe it is 
required to provide for additional 
comment on every action it takes in 
response to comment, particularly 


where, as here, the new information 
confirms the Agency’s proposed 
conclusions. Therefore, the Agency did 
not further extend the comment period. 


4. Public Hearings 


The Agency conducted two hearings 
in Washington, DC, including a 2-day 
hearing on February 3-4, 1998 for the 
NPR, and a 1-day hearing on May 29, 
1998 for the SNPR. Some commenters 
believe that additional public hearings 
should have been held in other 
locations in the OTAG region. The EPA 
believes these hearings provided 
reasonable opportunity for oral 
comment on the proposed rulemaking 
given the timeframes associated with 
this rulemaking. Therefore, the Agency 
did not schedule any additional 
hearings. The public also had an 
opportunity to submit written testimony 
within approximately 30 days after each 
hearing date. 


G. Implementation of Revised Air 
Quality Standards 


On July 18, 1997, EPA published its 
final rule for strengthening the NAAQS 
for ozone by establishing an 8-hour 
standard (62 FR 38856). Current 
monitoring data indicate that many 
areas in the East, Midwest and South 
violate the 8-hour NAAQS. Along with 
areas violating the 1-hour NAAQS, areas 
violating the 8-hour NAAQS are also 
affected by the transport of ozone across 
the East. The regional NOx reduction 
strategy finalized in today’s action will 
provide a mechanism to achieve 
reductions that will assist States in 
attaining and maintaining this revised 
standard. In fact, the regional reductions 
alone should be enough to enable the 
vast majority of the new counties 
violating the 8-hour NAAQS that are 
located in States throughout the East to 
attain the revised 8-hour standard.® 

On July 16, 1997, President Clinton 
issued a directive on the 
implementation of the revised air 
quality standards. This implementation 
policy was described in the NPR (62 FR 
60318, 60362-64). The EPA received 
numerous comments on this 
implementation policy and on EPA’s 
plan to create a transitional 
classification? for 8-hour ozone 
nonattainment areas that meet certain 


9In the NPR (62 FR 60318, 60363), EPA provided 
estimates of the number of counties expected to 
attain as a result of the NOx SIP call. The EPA will 
update this list in the coming months. The updated 
estimates of which counties will attain will be 
based on more current air quality data and on the 
State-by-State emissions budgets contained in 
today’s final rule. 

10 The “transitional classification” EPA intends 
for 8-hour ozone nonattainment areas is further 
discussed in the NPR (62 FR 60318, 60363). 
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criteria. Since these comments concern 
implementation efforts for the revised 8- 
hour ozone standard and do not relate 
directly to the NOx SIP call on which 
EPA is taking final action in this 
rulemaking, EPA is not responding in 
detail to the comments. The EPA will 
address implementation of the revised 
standard separately. In August 1998, 
EPA issued proposed guidance for 
public comment to explain the 
implementation policy in further detail 
and to provide details on SIP 
requirements for transitional areas (63 
FR 45060, August 24, 1998). The EPA 
expects to finalize the August 1998 draft 
guidance, as well as guidance for areas 
other than transitional, by December 
1998.12 


H. Summary of Major Changes Between 
Proposals and Final Rule 


This summary describes the major 
changes that have occurred since the 
NPR and SNPR in each of the following 
sections of today’s final rule. 


1. EPA’s Analytical Approach (Section 
II.A) 


e The NPR proposed two 
interpretations for the section 
110(a)(2)(D){i)(I) provisions concerning 
the “significant contribution” test. 
Under the first, EPA would examine 
certain factors relating to level of 
emissions and their ambient impact to 
determine whether to make a finding 
that all of the emissions from a 
particular State’s sources contribute 
significantly to nonattainment or 
maintenance problems downwind. If 
EPA made such a finding, then EPA 
would examine certain cost factors to 
determine the extent to which the SIP 
for the State must mitigate (reduce) its 
emissions. Under the second 
interpretation, EPA would examine all 
of those factors together—level of 
emissions, ambient impact, and costs— 
to determine whether to make the 
finding with respect to a specified 
amount of emissions. If EPA made the 
finding, then it would require the SIP to 
eliminate that amount. In today’s final 
rule, EPA is adopting the second 
interpretation. The EPA indicates, 
however, that it would adopt the same 
rule if it were instead implementing the 
first interpretation. 


2. Cost Effectiveness of Emissions 
Reductions (Section II.D.) 


e The methodology of determining 
cost effectiveness has not changed. For 


11 For a complete listing of the guidance and other 
actions EPA plans to issue to implement the revised 
ozone and PM NAAQS, see a table on EPA’s 
implementation website: http:// 
ttnwww.rtpnc.epa.gov/implement/actions.htm. 


all sources, the inventory and as a 
result, the source-specific costs, in some 
cases, have changed. This results in a 
different overall budget level and a 
different overall cost-effectiveness 
value. For the non-EGUs, while the 
methodology has not changed, the 
analysis focuses on large non-EGU 
sources. The methodology in the NPR 
focused on al! non-EGU sources. 


3. Determination of Budgets (Section 
Ill.) 


e For EGU, the EPA maintained the 
approach to use the higher, by State, of 
1995 or 1996 heat input data to 
calculate baseline heat input rates for 
the NFR, and added 577 smaller units 
to the State budget inventories which 
had erroneously been omitted from the 
NPR. These units included electricity 
generating sources of 25 megawatts 
(MW) or less of electrical output and 
additional units not affected under the 
Acid Rain Program. Additional controls 
are not assumed for these sources, but 
they are added to the budget at baseline 
levels. The Agency has decided to use 
State-specific growth factors derived 
from application of the IPM using the 
1998 Base Case and chose to retain the 
0.15 lbs/mmBtu as the assumed uniform 
control level for EGU budget emissions 
determination. 

e The EPA examined alternatives that 
focus on non-EGU point source 
reductions from the largest source 
categories, and within each of these 
categories assumed controls that would 
result in a regionwide average cost 
effectiveness less than $2000/ton. The 
resulting budget assumes the emissions 
reductions from large non-EGU sources 
that are among the most cost effective to 
control and does not include reductions 
from smaller sources and sources that, 
as a group, are not quite as cost effective 
or efficient to control, or are already 
covered by other Federal measures. As 
a result, this final rule assumes, for 
purposes of calculating the State NOx 
budgets, the following emissions 
decreases from uncontrolled levels for 
the large (generally greater than 250 
mmBtu or 1 ton/day non-EGU sources 
{no emission reductions are assumed for 
the smaller sources): 

—Non-EGU boilers and turbines—60 
percent decrease. 

—Stationary internal combustion 
engines—90 percent decrease. 

—Cement manufacturing plants—30 
percent decrease. : 

It should be noted that point sources 
with capacities less than 250 mmBtu/hr 
but with emissions greater than 1 ton/ 
day are not treated differently from 
sources with capacities greater than 250 


mmBtu/hr for purposes of calculating 
the budget. This is a change from the 
NPR. which included RACT controls on 
units with capacities less than 250 
mmBtu/hr and emissions greater than 1 
ton/day (see Section III.G.2.a). As under 
the proposal, the rule allows States to 
choose control measures other than the 
EPA-assumed controls to meet the 
numerical budgets. 

e The EPA has implemented the 
following changes that the Agency 
proposed in the NPR for calculating 
baseline NOx emissions from highway 
vehicles. A 1995 baseline is used for the 
final rule in place of the 1990 baseline 
used in the NPR. The Highway 
Performance and Monitoring System 
data were used to estimate States’ 1995 
vehicle miles traveled (VMT) by vehicle 
category, except in those cases where 
EPA accepted revisions offered in the 
cornments. Today’s action includes 
those mobile source reductions which 
EPA has determined are appropriate to 
implement on a national basis, and 
which have been promulgated in final 
form or are expected to be promulgated 
in final form before States are required 
to comply with their budgets. The 
highway vehicle budget components 
include the emission reductions 
resulting from implementation of the 
National Low Emitting Vehicle (NLEV) 
program, including the phase-in 
schedule agreed to by the States, 
automobile manufacturers, and EPA. 
The highway budget components do not 
include the effect of Tier 2 light-duty 
vehicle and truck standards and any 
associated fuel standards since these 
standards have not yet been proposed. 
The extent of the reformulated gasoline 
(RFG) and inspection and maintenance 
(L'M) programs was not assumed to 
change beyond that assumed for the 
NPR, except for those States that were 
able to demonstrate that the NPR’s 
modeling assumptions did not conform 
to the State’s SIP and did not reflect 
CAA requirements. 

e The EPA has chosen to retain the 
1990 baseline inventories for nonroad 
mobile sources presented in the NPR for 
today’s action, with additional changes 
made in response to public comments. 
The control strategies assumed for 
calculating the nonroad and stationary 
area source budget components have not 
changed from the SNPR. 


4. NOx Control Implementation and 
Budget Achievement Dates (Section V) 


e The EPA proposed that the SIP 
revisions require full implementation of 
the necessary State measures by 
September 2002 and took comment on 
a range of dates from September 2002 
through September 2004. Based on 
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public comments and feasibility 
analyses conducted by EPA, the Agency 
is requiring an implementation date of 
May 1, 2003. The Agency is also 
providing some compliance flexibility 
to States for the 2003 and 2004 ozone 
seasons by establishing State 
compliance supplement pools. This is 
described in Section III.F.6. 


5. SIP Criteria (Section VI.A) 


e The Agency has determined that the 
additional SIP approvability criteria, as 
proposed in the SNPR, should apply not 
only when States choose to regulate 
EGUs (63 FR 25912), but also when 
States choose to regulate large steam- 
producing units (i.e., combustion 
turbines and combined cycle systems 
with a capacity greater than 250 
mmBtu/hr). 

e The Agency proposed revisions to 
part 51 requiring continuous emissions 
monitoring systems (CEMS) on all large 
electrical generating and steam- 
producing sources which States elect to 
subject to emissions reduction 
requirements in response to this 
rulemaking. The EPA took comment on 
requiring that, if a State chooses to 
regulate these sources to meet the SIP 
call, the SIP must require these sources 
to use the NOx mass monitoring 
provisions of part 75, subpart H, to 
demonstrate compliance with 
applicable emissions control 
requirements. After considering 
comments, the Agency is requiring that, 
in these circumstances, the SIP specify 
that large sources comply with the 
monitoring provisions of part 75, 
subpart H, which includes non-CEMS 
monitoring options for units that are 
infrequently operated or units that have 
low mass emissions. 


6. Emissions Reporting Requirements 
for States (Section VI.B) 

e The proposed rule required that 
States report full-year, as well as ozone- 
season, emissions from all sources for 
the triennial inventories commencing 
with year 2002 emissions and the 2007 
inventory, and for those sources for 
which reports had to be submitted 
annually starting with year 2003 
. emissions. The final rule requires only 
ozone-season emissions reporting for all 
sources. 

e In the SNPR, the EPA proposed, for 
purposes of reporting requirements, to 
define a point source as a non-mobile 
source which has NOx emissions of 100 
tons/year or greater. Under today’s 
action, States have the option of 
establishing a smaller emission 
threshold than 100 tons/year of NOx 
emissions in defining point source. This 
will allow the definition of point source 


to remain consistent with current 
definitions in local areas. 


7. NOx Budget Trading Program 
(Section VII.) 


e For States that choose to participate 
in the NOx Budget Trading Program, the 
preamble clarifies the intent of the 
model rule and identifies areas of the 
rule where States have flexibility to 
include variations in their State rules. 

e In the SNPR, the Agency solicited 
comment on a range of options for 
incorporating banking into the trading 
program. After considering these 
comments, the Agency is including 
banking provisions in the final rule. The 
provisions allow for unlimited banking 
starting in 2003 and includes a flow 
contro! mechanism to limit the 
emissions variability associated with 
banking. 

e One of the banking approaches 
presented in the SNPR included the 
option for sources to generate and use 
early reduction credits. Consistent with 
the provisions of the NOx SIP call 
which provide for State compliance 
supplement pools, the final rule allows 
States to issue early reduction credits 
for certain NOx emissions reductions 
achieved between September 30, 1999 
and May 1, 2003. 

e The final rule clarifies the timing 
requirements for State submission of 
allowance allocations to EPA and, as 
proposed, lays out an allocation 
approach. Each State remains free to 
adopt the final rule’s allocation 
approach or adopt an allocation scheme 
of its own, provided it meets the 
specified timing requirements, requires 
new sources to hold allowances, and 
does not allocate more allowances than 
are available in the State trading budget. 


8. Interaction with Title IV NOx Rule 
(Section VIII.) 


e In the SNPR, EPA proposed 
revisions to part 76 addressing the 
interaction between title IV and the NOx 
SIP call. In this final rule, EPA explains 
that the Agency is not adopting any of 
the proposed revisions to part 76. 


9. Administrative Requirements 
(Section X.) 


e NPR Section VIII, Regulatory 
Analyses, has been replaced in the final 
rule by Section X.A, Executive Order 
12866: Regulatory Impacts Analysis. 
The new final rule Section X.A 
indicates that EPA has prepared a RIA 
for the final rule and cites the cost and 
benefit estimates from that analysis. 

e The final rule adds several Sections 
under X, Administrative Requirements, 
that were absent from the NPR. These 
include: Paperwork Reduction Act; 


Executive Order 13045: Protection of 
Children from Environmental Health 
Risks and Safety Risks; Executive Order 
12898: Environmental Justice; Executive 
Order 12875: Enhancing the 
Intergovernmental Partnerships; 
Executive Order 13084: Consultation 
and Coordination with Indian Tribal 
Governments; Judicial Review; and 
Congressional Review Act. These new 
Sections provide a more comprehensive 
summary of the Acts and Executive 
Orders that could apply to the final rule. 
Each Section identifies the requirements 
of the relevant Act or Executive Order, 
indicates EPA’s interpretation of 
whether the Act or Executive Order 
actually applies to this rulemaking, and, 
if so, indicates how the Agency has 
addressed the Act or Executive Order. 


II. EPA’s Analytical Approach 


A. Interpretation of the CAA’s Transport 
Provisions 


As indicated in the NPR, 62 FR 60323, 
the primary statutory basis for today’s 
action is the “good neighbor” provision 
of section 110(a)(2)(D)(i)(), under 
which, in general, each SIP is required 
to include provisions assuring that 
sources within the State do not emit 
pollutants in amounts that significantly 
contribute to nonattainment or 
maintenance problems downwind. This 
statutory requirement applies to SIPs 
under both the 1-hour ozone NAAQS 
and the 8-hour ozone NAAQS. 


1. Authority and Process for Requiring 
SIP Submissions Under the 1-Hour 
Ozone NAAQS 


a. Authority for Requiring SIP 
Submissions under the 1-Hour NAAQS. 
Each State is currently required to have 
in place a SIP that implements the 1- 
hour ozone NAAQS for areas to which 
that standard still applies. In the 
NAAQS rulemaking, EPA determined 
that the 1-hour NAAQS would cease to 
apply to areas that EPA determines have 
air quality in attainment of that NAAQS 
(40 CFR 50.9(b)). In two recent 
rulemakings, EPA identified numerous 
areas of the country to which the 1-hour 
NAAQS no longer applies. “Final Rule: 
Identification of Ozone Areas Attaining 
the 1-Hour Standard and to Which the 
1-Hour Standard is No Longer 
Applicable,” (63 FR 31014, June 5, 
1998); ‘Final Rule: Identification of 
Additional Ozone Areas Attaining the 1- 
Hour Standard and to Which the 1-Hour 
Standard is No Longer Applicable,” (63 
FR 27247, July 22, 1998). 

The 1-hour NAAQS remains 
applicable to areas whose air quality 
continues to monitor nonattainment. As 
noted above in Section I.B, General 
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Factual Background, these include 
many major urban areas in the eastern 
half of the United States. States that 
contain these areas remain responsible 
for meeting CAA requirements 
applicable to those areas for the purpose 
of attaining the 1-hour NAAQS. For 
example, States are responsible for 
attainment demonstrations for areas 
designated nonattainment and classified 
as moderate or higher. 

By the same token, States that are 
upwind of these areas are responsible to 
meet the “good neighbor” requirements 
of section 110(a)(2)(D). This 
responsibility is not alleviated simply 
because, for areas other than the current 
nonattainment areas, the 8-hour NAAQS 
has replaced the 1-hour NAAQS. 

b. Process for Requiring SIP 
Submissions under the 1-Hour NAAQS. 
As explained in the NPR, the 
appropriate route for EPA to require SIP 
submissions under section 
110(a)(2)(D)(i)() with respect to the 1- 
hour standard is issuance of a “SIP call” 
under section 110(k)(5).?2 Section 
110{k)(5) authorizes EPA to find that a 
SIP is substantially inadequate to meet 
a CAA requirement and to require (“call 
for’’) the State to submit, within a 
specified period, a SIP revision to 
correct the inadequacy. Specifically, 
section 110(k)(5) provides, in relevant 
part: 

Whenever the Administrator finds that the 
applicable implementation plan for any area 
is substantially inadequate to attain or 
maintain the relevant [NAAQS], to mitigate 
adequately the interstate pollutant transport 
described in section 176A or section 184, or 
to otherwise comply with any requirement of 
this Act, the Administrator shall require the 
State to revise the plan as necessary to 
correct such inadequacies. The Administrator 
shall notify the State of the inadequacies, and 
may establish reasonable deadlines (not to 
exceed 18 months after the date of such 
notice) for the submission of such plan 
revisions. 


By today’s action, EPA is determining 
that the SIPs for the specified 
jurisdictions are substantially 
inadequate to comply with the 
requirements of section 110(a)(2)(D)(i)(1) 
because the relevant SIPs do not contain 
adequate provisions prohibiting their 
sources from emitting amounts of NOx 
emissions that contribute significantly 
to nonattainment in downwind areas 
that remain subject to the 1-hour 
NAAQS. Based on these determinations, 


12 As discussed in the NPR and in greater detail 
further below, the basis for requiring a transport- 
related SIP revision for the 8-hour standard is the 
requirement in section 110(a)(1) that States submit 
SIPs meeting the requirements of section 110(a)(2) 
within 3 years (or an earlier date established by 
EPA) of promulgation of a new or revised NAAQS. 
This is discussed in further detail below. 


EPA is requiring the identified States to 
submit SIP revisions containing 
adequate provisions to limit emissions 
to the appropriate amount. 

If a State does not submit the required 
SIP provisions in response to this SIP 
call, EPA will issue a finding that the 
State failed to make a required SIP 
submittal under section 179(a). This 
finding has implications for sanctions as 
well as for EPA’s promulgation of 
Federal implementation plans (FIPs). 
Sanctions and FIPs are discussed in 
Section VI, SIP Criteria and Emissions 
Reporting Requirements. 

1) Commenters’ Arguments 
Concerning the Transport Provisions. 
Commenters argued that EPA does not 
have unilateral authority to issue a SIP 
call under section 110(k)(5) to require 
States to remedy SIPs that do not meet 
the requirements of section 110(a)(2)(D). 
The commenters noted that when 
Congress amended the CAA in 1990, 
Congress provided that the sole 
authority for EPA and States to address 
interstate transport of pollution is 
through transport commissions. In 
support, the commenters state that 
Congress: (i) Added sections 176A and 
184, which authorize the establishment 
of transport regions and the formation of 
transport commissions; (ii) revised 
section 110(k)(5) to refer to those 
transport provisions; and (iii) revised 
section 110(a)(2)(D)(i) to require that SIP 
provisions designed to eliminate 
interstate pollutant transport be 
consistent with other CAA 
requirements. According to the 
commenters, these provisions, read as a 
whole, mandate that if EPA believes that 
a transport problem exists, EPA’s sole 
recourse is to form a transport region 
under sections 176A and/or 184; EPA 
may issue a SIP call to mandate 
compliance with section 110(a)(2)(D)(i) 
only in response to a recommendation 
of the transport region. The commenters 
also claim that this scheme is sensible 
because it provides a consensual forum 
for States to address interstate pollution 
rather than allowing unilateral action on 
the part of EPA or a State. 

e EPA disagrees with the 
commenters’ conclusion that these 
statutory provisions make clear that 
EPA cannot require a State to address 
interstate transport without first 
establishing a transport commission and 
in the absence of a recommendation 
from the transport commission. There is 
no language of limitation in sections 


-110(a)(2)(D) or (k)(5), or 176A, or 184. 


Nor is there any support in the 
legislative history for such a narrow 
reading of the statute. Moreover, under 
the commenters’ interpretation, the 
CAA Amendments of 1990 have placed 


greater constraints on States’ and EPA’s 
ability to address the interstate transport 
of pollution. Such an interpretation 
would be inconsistent with the overall 
purpose of the CAA to ensure healthful 
air. Thus, EPA believes that the 
transport provisions were added as an 
additional tool to address interstate 
transport but were not intended to 
preclude other methods of addressing 
interstate pollution than prior to passage 
of the amendments. 

Under the 1990 Amendments, 
Congress recognized the growing 
evidence that ozone and its precursors 
cam be transported over long distances 
and that the control of transported 
ozone was a key to achieving attainment 
of the ozone standard across the nation 
(Cong. Rec. $16903 (daily ed. Oct. 27, 
1990) (statement of Sen. Mitchell); 
S15970 (conference report) S16986-87 
(statement of Sen. Lieberman)). Thus, in 
1990, Congress added a new mechanism 
to address interstate transport. 
Specifically, Congress enacted sections 
175A and 184, which provide a 
mechanism for States to work together 
to address the interstate transport 
problem. However, by their terms, these 
sections simply provide authority for 
EPA to designate transport regions and 
esiablish transport commissions. There 
is nothing in the language of these 
provisions that indicates that they 
supersede the other statutory 
mechanisms for addressing interstate 
transport, or that they now provide the 
sole mechanism for resolving interstate 
pollution transport. 

Moreover, although Congress 
expressly added these two provisions 
through the 1990 Amendments, 
Congress did not in any way limit 
section 110(a)(2)(D), which requires 
States to address interstate transport in 
their SIPs. The addition of the language 
providing that States’ actions under 
section 110(a)(2)(D) be “consistent with 
(title I] of the Act” cannot be read to 
limit the controls States may adopt to 
meet section 110(a)(2)(D) to those 
recommended by a transport 
commission.'3 After all, the transport 
region provisions are only two of many 
provisions in title I. Rather, this 


3 Taken to its logical conclusion, the 
commenters’ argument would mean that States are 
precluded from submitting a section 110(a)(2)(D) 
SIP unless it reflects measures recommended 
through the a commission process. The EPA 
does not believe that Congress wouid first establish 
a specific mandate (to submit a SIP to address 
interstate transport) and then limit it in such a 
cryptic fashion. If Congress intended section 
1110{a)(2}(D) SIPs to only reflect transport 
commission recommendations, Congress could 
have specifically referenced sections 176A and 184 
ir: section 110(a)(2)(D), rather than generally 
providing that SIPs be “consistent” with title I of 
the CAA. 
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language concerning consistency should 
be read as clarifying that any section 
110(a)(2)(D) requirement must be 
consistent with other provisions of title 
I. Similarly, this language makes 
explicit that SIP revisions required in 
accordance with the procedures of the 
transport provisions would meet the 
requirements of section 110(a)(2)(D)(i). 
Furthermore, it is significant that 
Congress did not in any sense bind 
EPA’s ultimate discretion to determine 
whether State plans appropriately 
address interstate transport. Under 
sections 176A and 184, the States may 
only make recommendations to EPA. 
Thus, under the transport provisions, as 
well as the general SIP requirements of 
section 110(a)(2), EPA must ultimately 
decide whether the SIP meets the 
applicable requirements of the CAA. If, 
as the commenters contend, EPA is 
limited to calling on States to address 
interstate transport only by strategies 
recommended by the State, then EPA 
would be precluded from ensuring that 
States address interstate transport. For 
example, EPA could establish a 
transport commission but the 
commission could fail to make 
recommendations or make insufficient 
recommendations. (Section 176A 
provides that transport commissions 
may make recommendations to EPA 
only by “majority vote of all members”’ 
other than those representing EPA.) 
Such a reading of the statute would be 
absurd in light of the growing 
recognition at the time of the 1990 
Amendments that transport is a real 
threat to the primary purpose of title I 
of the CAA—attainment of the NAAQS. 
By the same token, in amending 
section 110(k)(5) in the 1990 
Amendments, Congress did not add 
anything that explicitly provides that, in 
the case of interstate transport, section 
110(k)(5) would apply only when EPA 
approved (or substituted measures for) a 
transport commission’s 
recommendations. The reference in 
section 110(k)(5) to the transport 
provisions of sections 176A and 184 
does not preclude EPA’s use of the SIP 
call provision to call on States to ensure 
their SIPs meet the requirements of 
section 110(a)(2)(D)(i). Section 110(k)(5) 
also provides for EPA to call on States 
“to otherwise comply with requirements 
of this Act;” among the requirements in 
chapter I of the CAA is the requirement 
in section 110(a)(2)(D). The reference in 
section 110(k)(5) to the transport 
provisions simply makes explicit that 
EPA may employ section 110(k)(5) for 
the additional purpose of requiring SIPs 
to include the control measures as 
recommended by transport commissions 


and approved by EPA under the 
transport provisions. 

Moreover, there is no indication in 
the legislative history of the 1990 
Amendments that Congress intended 
the sections 176A and 184 transport 
provisions to supersede the section 
110(k)(5) SIP call mechanism for 
ensuring compliance with section 
110(a)(2)(D)(i). Reading the transport 
provisions to supersede the SIP call 
mechanism would constitute a 
significant change from the CAA as it 
read prior to the 1990 Amendments. 
Even if the statute is ambiguous as to 
whether the transport provisions 
supersede the SIP call mechanism—and 
EPA believes the statute is clear that the 
transport provisions do not supersede— 
congressional silence would suggest that 
Congress did not intend such a 
significant change (See generally 
Harrison v. PPG Industries, Inc., 446 
U.S. 578, 602, 100 S.Ct. 1889, 1902, 64 
L.Ed.2d 525 (1980) (Rehnquist, J., 
dissenting), cited with approval in 
Chisom v. Roemer, 501 U.S. 380, 396 n. 
23, 111 S.Ct. 2354, 2364 n. 23, 115 
L.Ed.2d 348 (1991)). 

Finally, the commenter asserts that 
EPA’s interpretation of the CAA to 
allow a SIP call in the absence of a 
transport commission recommendation 
reads out of the CAA the consensual 
transport commission procedures under 
sections 176A and 184. This is simply 
not true. The EPA interprets the 
transport commission process to be one 
tool to assess and address interstate 
transport. In fact, the Northeast Ozone 
Transport Commission, under section 
184, has been active since enactment of 
the 1990 Amendments. In 1995, EPA 
approved a recommendation of that 
commission (60 FR 4712 !4). Transport 
commissions remain a viable means for 
dealing with interstate transport. 
Furthermore, contrary to the general 
implication of the commenter’s remark, 
the OTAG process, though not a formal 
transport commission, provided an 
opportunity not only for Federal and 
State governments to assess jointly the 
transport issue, but also involved 
industry, environmental groups and 


‘others. The EPA based its SIP call on 


information developed through OTAG, 
as well as additional analyses performed 
by the Agency and information 
submitted by a variety of groups during 


'4In Commonwealth of Virginia v. EPA, 108 F.3d 
1397 (D.C. Cir. 1997), the court vacated EPA's SIP 
call in response to the Northeast Ozone Transport 
Commission's recommendation on the basis that the 
EPA could not require States to adopt a specific 
control measure under its section 110(k)(5) 
authority and that, in any event, EPA could not 
require States to adopt stricter motor vehicle 
emission standards under either section 110(k)(5) or 
section 184. 


the comment period on the proposed 
rule. Thus, the OTAG process contained 
consensual elements. 

(2) Commenters’ Arguments 
Concerning the Virginia case. Under one 
of the approaches described in the 
proposed rule, EPA proposed to 
determine, for each of various upwind 
States, the aggregate “‘amounts”’ of air 
pollutants (NOx) that contribute 
significantly to nonattainment, and that, 
therefore must be prohibited by the 
various SIPs. The NOx emissions budget 
for each State is an expression of the 
amount of NOx emissions that would 
remain after the State prohibits the 
amount that contributes significantly to 
downwind nonattainment. In the final 
rule issued today, EPA has continued 
this approach, establishing emissions 
budgets for each of the 23 jurisdictions 
based on required reductions. This 
determination is an important step 
toward assuring that overall air quality 
standards are met downwind. 

Commenters argue that even if EPA 
has authority to call on States to address 
interstate transport, EPA does not have 
the authority under section 110(a)(2)(D) 
to mandate that upwind States limit 
NOx emissions to specified amounts. 
Rather, according to this view, EPA’s 
authority is limited to determining that 
the upwind States’ SIPs are inadequate, 
and generally requiring the upwind 
States to submit SIP revisions to correct 
the inadequacies. The upwind States 
would then, according to this view, 
submit a SIP revision that implements 
what the upwind States determine to be 
the appropriate amount of NOx 
reductions. If EPA believes that those 
amounts are too small to correct the 
inadequacy, EPA could disapprove the 
SIP revisions. 

Proponents of this view rely on the 
recent decision in Virginia v. EPA, 108 
F.3d 1397, 1406-10 (D.C. Cir. 1997) 
(Virginia) (citing Train v. NRDC), in 
which the court vacated EPA’s SIP call 
on the basis that through it, EPA gave 
States no choice but to adopt the 
California low emission vehicle (LEV) 
program. The court found that the 
language in section 110(k)(5) that 
provides EPA with the authority to call 
on a State to revise its SIP “as 
necessary’ to correct a substantial 
inadequacy did not change the 
longstanding precept that States have 
the primary authority for determining 
the mix of control measures needed to 
attain the NAAQS. 

The EPA disagrees that the CAA 
prohibits EPA from establishing an 
emissions budget through a SIP call 
requiring upwind States to prohibit 
emissions that contribute significantly 
to downwind nonattainment. Section 


q 
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110(a)(2)(D) is silent regarding whether 
States or EPA are to determine the level 
of emission reductions necessary to 
mitigate significant contribution. The 
caselaw cited by the commenters only 
provides that States are primarily 
responsible for determining the mix of 
control measures—not the aggregate 
emission reduction levels that are 
necessary. Moreover, Train v. NRDC, 
which underlies the Virginia court’s 
decision, relied on section 107(a) of the 
CAA, which specifies only that each 
State is primarily responsible for 
determining a control strategy to attain 
the NAAQS “within such State.” 

Section 110(a)(2)(D) does not provide 
who—EPA or the States—is to 
determine the level of emission 
reductions necessary to address 
interstate transport. As quoted above, 
section 110(a)(2)(D)(i)(1) requires that 
SIPs contain “adequate provisions 
prohibiting * * * [sources] from 
emitting any air pollutant in amounts 
which will contribute significantly to 
nonattainment” downwind. Nor does 
this provision indicate the criteria for 
determining the “amounts” of 
pollutants that contribute significantly 
to nonattainment downwind. Nor does 
this provision indicate the process for 
determining those ‘‘amounts,” including 
whether EPA or the States should carry 
out this responsibility. ‘5 Under Chevron 
U.S.A., Inc. v. Natural Resources 
Defense Council, 468 U.S. 1227, 105 
S.Ct. 28, 82 L.Ed.2d 921 (1984) 
(Chevron), because the statute does not 
answer these specific issues, EPA has 
discretion to provide a reasonable 
interpretation. 

Neither the decision in Virginia, nor 
the body of caselaw upon which it 
relies, addresses this issue. Rather, these 
cases address solely the division 
between the States and EPA regarding 
the initial identification of control 
measures necessary to attain the 
ambient air quality standards. The issue 
before the court in Virginia was whether 
EPA had offered States a choice in 
selecting control measures or instead 
had mandated the adoption of a specific 
control measure. Relying on Train v. 
NRDC, 421 U.S. 60, 95 S.Ct. 1470, 43 
L.Ed.2d 731 1975), the Virginia court 
found that under title I of the CAA, EPA 
is required to establish the overall air 
quality standards, but the States are’ 
primarily responsible for determining 
the mix of control measures needed to 
meet those standards and the sources 
that must implement controls, as well as 


1S The EPA is not contending that the “as 
necessary” language in section 110(k)(5) provides 
the basis for EPA’s authority to identify the 
emissions budget for upwind States. 


the applicable level of control for those 
sources. The EPA must then review the 
State’s determination only to the extent 
of assuring that the overall air quality 
standards are met. If EPA determines 
that the SIP’s mix of control measures 
does not result in achieving the overall 
air quality standards, EPA is required to 
disapprove the SIP and promulgate a 
FIP, under which EPA selects the 
sources for emissions reductions 
(Virginia, 108 F.3d at 1407-08, citing 
Train v. NRDC, 421 U.S. 60, 95 S.Ct. 
1470, 43 L.Ed.2d 731 (1975); Union 
Electric Co. v. EPA, 427 U.S. 246, 96 
S.Ct. 2518, 49 L.Ed.2d 474 (1976)). This 
line of cases, which focuses on the 
selection of controls, does not address 
whether EPA or the States—in the first 
instance—should determine the 
aggregate amount of reductions 


necessary to address interstate transport. 


Moreover, NRDC v. Train addresses 
State plans for purposes of intrastate 
emissions planning. In determining that 
States have the primary authority for 
determining the control measures 
needed to attain the standard, the court 
relied on section 107(a) of the CAA, 


which provided (and still provides) that: 


Each State shall have the primary 
responsibility for assuring air quality within 
the entire geographic area comprising such 
State by submitting an implementation plan 
which will specify the manner in which 
national primary and secondary ambient air 
quality standards will be achieved and 
maintained within each air quality region in 
such State.” 


(421 U.S. at 64, 95 S.Ct at 1474-75 
(emphasis added)). 


Thus, the underlying support for the 
court’s determination in Train v. NRDC 
applies only where a State is 
determining the mix of controls within 
its boundaries, not to the broader task of 
determining the aggregate emissions 
reductions needed in conjunction with 
emissions reductions from a number of 
other States in order to address the 
impact of transported pollution on 
downwind States. 

Although the cases to date have not 
addressed directly whether it is the 
province of EPA or the States to 
determine the aggregate amounts of 
emissions to be prohibited (and hence, 
the amounts that may remain—i.e., the 


16 The court’s decision in Train v. NRDC appears 
to rely on the plain language of the statute in 
holding that a State is primarily responsible for 
determining the mix of control measures necessary 
to demonstrate attainment within that State's 
borders. The court in Virginia appears to adopt this 
“plain meaning” interpretation withcut addressing 
that the language in section 107(a)-applies only to 
intrastate issues. This issue is not relevant in the 
present case, however, since States are free to 
decide the mix of control measures under today’s 
final action. 


emissions budgets), EPA believes it 
reasonable to interpret the ambiguity in 
section 110(a)(2)(D)(i)(I) to include this 
determination among EPA’s 
responsibilities, particularly in the 
current circumstances. Determining the 
overall level of air pollutants allowed to 
be emitted in a State is comparable to 
determining overall standards of air 
quality, which the courts have 
recognized as EPA’s responsibility, and 
is distinguishable from determining the 
particular mix of controls among 
individual sources to attain those 
standards, which the caselaw identifies 
as a State responsibility. In Train, a 
State was required to assure that its own 
air quality attained overall air quality 
standards and to implement emissions 
controls to do so. Under these 
circumstances, the court clarified that 
while the responsibility for determining 
the overall air quality standards was 
EPA's, the responsibility for 
determining the specific mix of controls 
designed to achieve that air quality was 
the State’s. By comparison, as stated 
earlier, a transport case, under section 
110(a)(2)(D)(i), does not concern any 
requirement of the upwind State to 
assure that its own air quality attains 
overall air quality standards. Rather, a 
transport case concerns the upwind 
State’s requirement to assure that its 
emissions are reduced to a level that 
will not contribute significantly to 
nonattainment downwind. Determining 
this overall level of reductions for the 
upwind State is analogous to 
determining overall air quality 
standards, and, thus, should be the 
responsibility of EPA. 

Once EPA determines the overall 
leve! of reductions (by assigning the 
aggregate amounts of emissions that 
must be eliminated to meet the 
requirements of section 110(a)(2)(D)), it 
falls to the State to determine the 
appropriate mix of controls to achieve 
those reductions. Unlike the regulation ~ 
at issue in Virginia, today’s regulation 
establishing emission budgets for the 
States does not limit the States to one 
set of emission controls. Rather, the 
States will have significant discretion to 
choose the appropriate mix of controls 
to meet the emissions budget. The EPA 
has based the aggregate amounts to be 
prohibited on the availability of a subset 
of cost-effective controls that are among 
the most cost effective available. As 
explained elsewhere in this final rule 
and the NPR, the State may choose from 
a broader menu of cost-effective, 
reasonable alternatives, including some 
(e.g., vehicle inspection and 
maintenance programs and reformulated 
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gasoline) that may even be more 
advantageous in light of local concerns. 

The task of determining the 
reductions necessary to meet section 
110(a)(2)(D) involves allocating the use 
of the downwind States’ air basin. This 
area is a commons in the sense that the 
contributing State or States have a 
greater interest in protecting their local 
interests than in protecting an area in a 
downwind State over which they do not 
have jurisdiction and for which they are 
not politically accountable. Thus, in 
general, it is reasonable to assume that 
EPA may be in a better position to 
determine the appropriate goal, or 
budget, for the contributing States, 
while leaving to the contributing States’ 
discretion to determine the mix of 
controls to make the necessary 
reductions. 

The EPA’s decision to assign the 
budgets in the final rule is particularly 
reasonable. Today’s rulemaking 
involves almost half the States in the 
Nation, and although these States 
participated in OTAG beginning more 
than 3 years ago, they still have not 

on whether particular upwind 
States should be treated as having 
sources whose emissions contribute 
significantly to downwind 
nonattainment, what the aggregate level 
of emissions reductions should be, or 
what the State-by-State reductions 
should be. The sharply divergent 
positions taken by the States in their 
comments on the NPR and SNPR raise 
doubts that those disagreements could 
ever be resolved by consensus. It is most 
efficient—indeed necessary—for the 
Federal government to establish the 
overall emissions levels for the various 
States. This is particularly true for an 
interstate pollution problem such as the 
one being dealt with in this action 
where the downwind areas at issue are 
affected by pollution coming from 
several States and the actions taken by 
each of the concerned States could have 
an effect on the appropriate action to be 
taken by another State. For example, if 
EPA did not specify the emissions to be 
prohibited from each of the various 
States affecting New York City, each of 
those States might claim it could reduce 
its emissions less provided other States 
did more. Or, a State close to New York 
might assert that it could just as 
effectively deal with its contribution to 
New York through additional VOC, 
rather than NOx, reductions and submit 
a section 110(a)(2)(D) SIP based on a 
VOC-control rather than NOx-control 
strategy. These choices, however, even 
assuming they were valid, necessarily 
relate to the choices that would need to 
be made by the other upwind States 
(e.g., Pennsylvania’s choice of a VOC- 


dominated 110(a)(2)(D) control strategy 
to deal with its contribution to New 
York could affect what Ohio or New 
Jersey would need to do to deal with 
their own contributions by lowering the 
overall level of NOx reductions being 
obtained throughout the pertinent 
region). Where many States are involved 
and the choices of each individual State 
could affect the choices and decisions of 
the other States the need for initial 
federal action is manifest. The EPA’s 
action to determine the amount of NOx 
emissions that each of the States must 
prohibit in this widespread geographic 
area is needed to enable the States to 
decide expeditiously how to achieve 
those reductions in an efficient manner 
that will not undermine the actions of 
another State. By notifying each State in 
advance of its reduction requirements, 
EPA enables each State to develop its 
plan with full knowledge of the amount 
and kind of reductions that must be 
achieved both by itself and other 
affected States. The EPA’s action 
provides the minimum framework 
necessary for a multi-state solution to a 
multi-state problem while preserving 
the maximum amount of state flexibility 
in terms of the specific control measures 
to be adopted to achieve the needed 
emission reductions. The 
reasonableness of EPA’s approach to the 
interstate ozone transport problem was 
recently recognized by a US Court of 
Appeals in the context of upholding 
EPA’s redesignation of the Cleveland 
ozone nonattainment area to attainment 
in light of EPA’s approach to the 
regional transport problem. In the 
course of doing so the court rejected the 
contention that a separate analysis of 
the current adequacy of the Cleveland 
SIP under section 110(a)(2)(D) was 
required as a prerequisite to 
redesignation. The court, after 
describing the November 7, 1997 
proposed SIP call and the path EPA was 
on to deal with this multi-state regional 
problem, upheld EPA’s redesignation 
and stated that “[w]e find that the EPA’s 
approach to the regional transport 
problem is reasonable and not arbitrary 
or capricious.” Southwestern 
Pennsylvania Growth Alliance v. 
Browner, 144 F.3d 984, 990 (6th Cir. 
1998). 


As noted above, commenters have 
argued that if EPA determines to issue 
any SIP call, the SIP call must be more 
general (i.e., one that simply requires 
revised SIPs from upwind areas) and not 
specify the amounts of NOx emissions 
that those areas must prohibit. However, 
if EPA issued a general SIP call and an 
upwind State responded by submitting 
an inadequate SIP revision, EPA would 


disapprove that SIP, and in the 
disapproval rulemaking, EPA would be 
obliged to justify why the submitted SIP 
was unacceptable. Without determining 
an acceptable level of NOx reductions, 
the upwind State would not have 
guidance as to what is an acceptable 
submission. The EPA’s determination, 
as part of the issuance of the SIP call, 
of the amounts of NOx emissions the 
SIPs must prohibit obviously provides 
for more efficient and smooth-running 
administrative processes at both the 
State and Federal levels. For the same 
reasons that EPA believes it is 
appropriate for the Agency to establish 
the emissions budgets under the 
authority of section 110(a)(2)(D) and 
(k)(5), EPA believes that it is necessary 
to do so through a rule under the 
general rulemaking authority of section 
301(a). Setting such a rule is necessary, 
as a practical matter, for the 
Administrator’s effective 
implementation of section 110(a)(2)(D). 
See NRDC v. EPA, 22 F.3d 1125, 1146— 
48. Without such a rule the States could 
be expected to submit SIPs reflecting 
their conflicting interests, which could 
result in up to 23 separate SIP 
disapproval rulemakings in which EPA 
would need to define the requirements 
that each of those States would need to 
meet in their later, corrective SIPs. That 
in turn would trigger a new round of SIP 
rulemakings to judge those corrective 
SIPs. The delay attendant to that process 
would thwart timely attainment of the 
ozone standards. 


2. Authority and Process for Requiring 
SIP Submissions under the 8-Hour 
Ozone NAAQS 


a. Authority for Requiring SIP 
Submissions under the 8-Hour NAAQS. 
(1) SIP Submissions Under CAA Section 
110(a)(1). In the NPR and SNPR, EPA 
proposed to require the 23 upwind 
jurisdictions to submit SIP revisions to 
reduce emissions that exacerbate ozone 
problems in downwind States under the 
8-hour ozone NAAQS, as well as the 1- 
hour NAAQS. The EPA recognized that 
under the 8-hour NAAQS, areas have 
not yet been designated as attainment, 
nonattainment, or unclassifiable, and 
are not yet required to have SIPs in 
place. Even so, EPA proposed that 
upwind areas be required to submit SIPs 
meeting the requirements of section 
110(a)(2)(D)(i)() with respect to the 8- 
hour NAAQS. 

In today’s action, EPA is confirming 
its view that it has authority under the 
8-hour NAAQS to require SIP submittals 
under section 110(a)(2)(D)(i)(D) to reduce 
NOx emissions by the prescribed 
amounts. Section 110(a)(1) provides, in 
relevant part— 
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Each State shall * * * adopt and submit to 
the Administrator, within 3 years (or such 
shorter period as the Administrator may 
prescribe) after the promulgation of a 
national primary ambient air quality standard 
(or any revision thereof) * * * a plan which 
provides for implementation, maintenance, 
and enforcement of such primary standard in 
each (area) within such State. 


Section 110(a)(2) provides, in relevant 

art— 
: Each implementation plan submitted by a 
State under this Act shall be adopted by the 
State after reasonable notice and public 
hearing. Each such plan shall [meet certain 
requirements, including those found in 
section 110(a)(2)(D)]. 


The provisions of section 110(a)(1) 
and (a)(2) apply by their terms to all 
areas, regardless of whether they have 
been designated as attainment, 
nonattainment, or unclassifiable under 
section 107. The plain meaning of these 
provisions, read together, is that SIP 
revisions are required under the revised 
NAAQS within 3 years of the date of 
revision, or earlier if EPA so requires, 
and that those SIP revisions must meet 
the requirements of section 110(a)(2), 
including subparagraph (D). 

That the SIP submission requirements 
of section 110(a)(1) are triggered by the 
promulgation of a new or revised 
NAAQS is made even clearer by 
comparing section 172(b), which applies 
by its terms only to areas that have been 
designated nonattainment under section 
107. Section 172(b) provides, in relevant 
part— 

At the time the Administrator promulgates 
the designation of any area as nonattainment 
with respect to a [NAAQS] under section 
107(d) * * *, the Administrator shall 
establish a schedule according to which the 
State containing such area shall submit a 
plan or plan revision * * * meeting the 
applicable requirements of subsection (c) of 
this section and section 110(a)(2) * * * Such 
schedule shall at a minimum, include a date 
or dates, extending no later than 3 years from 
the date of the nonattainment designation, for 
the submission of a plan or plan revision 
* * * meeting the applicable requirements of 
subsection (c) of this section and section 
110{a)(2)* * * 


Section 172(b) establishes the 
schedule for submissions due with 
respect to nonattainment areas under 
sections 172(c) and 110(a)(2). The 
section 172(c) requirements apply only 
with respect to areas designated 
nonattainment.'7 


17 As quoted above, section 172(b) refers to 
“applicable requirements of * * * section 
110(a)(2).” This reference appears to mean those 
requirements of section 110(a)(2) that either (i) 
relate to all SIP submissions, such as the 
requirement for reasonable notice and public 
hearing in the language at the beginning of section 
110(a)(2); or (ii) relate particularly to SIP 
submissions required for nonattainment areas, but 
that have not yet been submitted by the State. 


In the NPR, EPA proposed that 
section 110(a)(1) mandates SIP 
submissions meeting the requirements 
of section 110(a)(2)(D) and provides full 
authority for EPA to establish a 
submission date within 3 years of the 
July 18, 1997 8-hour ozone NAAQS 
promulgation date (62 FR 38856 
(NAAQS rulemaking): 62 FR 60325 
(NOx SIP call NPR)). The EPA further 
asserted in the NPR that EPA has the 
authority to establish different submittal 
schedules for different parts of the 
section 110(a)(1) SIP revision, and that 
EPA may require the section 
110(a)(2)(D) submittal first so that 
upwind reductions may be secured at an 
earlier stage in the regional SIP planning 
process (62 FR 60325). Subsections (ii) 
and (iii) of this section further 
elaborates on the reasoning underlying 
EPA’s decision to retain its proposal to 
require SIP submissions under section 
110(a)(2)(D) for the 8-hour standard. 

(2) Commenters and the Definition of 
“‘Nonattainment.”’ Commenters 
challenged several aspects of EPA’s 
proposal to evaluate the contribution of 
upwind areas under the 8-hour NAAQS. 
Commenters asserted that section 
110(a)(2)(D)(i) applies to constrain 
emissions from upwind sources only 
with respect to downwind areas that are 
designated nonattainment. According to 
these commenters, until EPA designates 
areas nonattainment under the 8-hour 
NAAQS, EPA has no authority to 
require SIP submissions, under section 
110{a)(1), from upwind areas with 
respect to the 8-hour NAAQS. One 
commenter pointed out that the new 
source review requirements and ozone 
nonattainment requirements enacted in 
the 1990 Amendments apply only to 
areas designated nonattainment. 

The EPA ¢ disagrees with this 
comment. Section 110(a)(2)(D)(i)(D 
provides that a SIP must prohibit 
emissions that “contribute significantly 
to nonattainment in * * * any other 
State.” '8 The provision does not, by its 
terms, indicate that this downwind 
“nonattainment” must already have 
been designated under section 107 as a 
nonattainment “area.” If the provision 
were to employ the term “area” in 
conjunction with the term 
“nonattainment,” then it would have to 
be interpreted to apply only to areas 
designated nonattainment. Other 
provisions of the CAA do employ the 
term “area” in conjunction with 
“nonattainment,” and these provisions 
clearly refer to areas designated 
nonattainment (e.g., sections 


18 Section 110(a)(2)(D)(i)(I) further provides that a 
SIP must prohibit emissions that “interfere with 
maintenance by * * * any other State.” 


107(ci)(1)(A)(i), 181(b)(2)(A), 
211(k)(10)(D)). Similarly, the provisions 
to which the commenter appeared to 
refer-—section 172(b)/172(c)(5) (new 
source review) and section 181(a)(1)/182 
(classified ozone nonattainment area 
requirements)—by their terms apply to 
a noriattainment “area.’’ In contrast, 
section 110(a)(2)(D) refers to only 
“nonattainment,” not toa 
nonattainment “area.” 


By the same token, section 176A(a) 
authorizes EPA to establish a transport 
region whenever “the Administrator has 
reason to believe that the interstate 
transport of air pollutants from one or 
more States contributes significantly to 
a violation of a [NAAQS] in one or more 
other States.” This reference to “‘a 
violation of a [NAAQS]” makes clear 
that EPA is authorized to form a - 
transport region when an upwind State 
contributes significantly to a downwind 
area with nonattainment air quality, 
regardless of whether the downwind 
area is designated nonattainment. The 
EPA believes that section 110(a)(2)(D) 
should be read the same way in light of 
the parallels between section 
110(a)(2)(D) and section 176A(a). Both 
provisions address transport and both 
are triggered when emissions from an 
upwind area “contribute significantly” 
downwind. It seems reasonable to apply 
a corisistent approach to the type of 
affected downwind area, which would. 
mean interpreting the term 
“noniattainment” in section 110(a)(2)(D) 
as synonymous with the phrase “a 
violation of a [NAAQS]” in section 
176A(a). The CAA contains other 
provisions, as well, that refer to the 
factual, air quality status of a particular 
area as opposed to its designation status. 
These provisions include, among others, 
(i) sections 172(c)(2) and 171(1), the 
reasonable further progress requirement, 
which requires nonattainment SIPs to 
provide for “such annual incremental 
reductions in emissions * * *as* * * 
may * * * berequired* * * for the 

urpose of ensuring attainment of the 

NAAQS]” (emphasis added); and (ii) 
section 182(c)(2), the attainment 
demonstration requirement, which 
mandates a “demonstration that the 
([SIP| * * * will provide for attainment 
of the [NAAQS]” (emphasis added). The 
emphasized terms clearly refer to air 
quality status. In a series of notices in 
the Federal Register, EPA relied on 
these references to air quality status in 
determining that areas seeking to 
redesignate from nonattainment to 
attainment did not need to complete 
ROP SIPs or attainment 
demonstrations—even though those 
requirements generally applied to areas 
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designated nonattainment—as long as 
the air quality for those redesignating 
areas was, in fact, in attainment. See 
“State Implementation Plans; General 
Preamble for the Implementation of 
Title I of the Clean Air Act Amendments 
of 1990; Proposed Rule,” 57 FR 13498, 
13564 (April 16, 1992); “Determination 
of Attainment of Ozone Standard for 
Salt Lake and Davis Counties, Utah, and 
Determination Regarding Applicability 
of Certain Reasonable Further Progress 
and Attainment Demonstration 
Requirements: Direct Final Rule,” 60 FR 
30189, 30190 (June 8, 1995); and 
“Determination of Attainment of Ozone 
Standard for Salt Lake and Davis 
Counties, Utah, and Determination 
Regarding Applicability of Certain 
Reasonable Further Progress and 
Attainment Demonstration 
Requirements: Final Rule,” 60 FR 
36723, 36724 (July 18, 1995). The EPA’s 
interpretation was upheld by the Court 
of Appeals for the 10th Circuit, in Sierra 
Club v. EPA, 99 F.3d 1551, 1557 (10th 
Cir. 1996). 

Accordingly, EPA believes it clear 
that the reference in section 
110(a)(2)(D)(i)(D) to “nonattainment” 
refers to air quality, not designation 
status. The EPA believes this matter is 
clearly resolved by reference to the 
terms of the provision itself, so that 
under the first step of the Chevron 
analysis, no further inquiry is needed. 
If, however, it were concluded that the 
provision is ambiguous on this point, 
then EPA believes that, under the 
second step in the Chevron analysis, 
EPA should be given deference for any 
reasonable interpretation. Interpreting 
“nonattainment” to refer to air quality is 
reasonable for the reasons described 
above. '!9 

The structure of the schedules for 
requiring SIP submissions and 
designating areas nonattainment 
provides support for EPA’s 
interpretation. As noted above, section 
110(a)(1) requires States to submit SIPs 
covering all their areas—regardless of 
whether designated, or how 
designated— within 3 years of a 
NAAQS revision and requires that those 
SIPs include provisions meeting the 
requirements of section 110(a)(2)(D).7° 
When a new or revised NAAQS is 
promulgated, section 107(d)(1) 


'9 Similarly, EPA believes that the term 
“maintenance” in another clause of section 
110(a)(2)(D){i)(1) refers to air quality status as well. 
This clause includes only the term “maintenance,” 
and does not include the term “area.” 

20 See “‘Re-issue of the Early Planning Guidance 
for the Revised Ozone and Particulate Matter (PM) 
National Ambient Air Quality Standards 
(NAAQS),” memorandum from Sally L. Shaver, 
dated June 16, 1998. 


authorizes a process of up to 3 years for 
designations. States must recommend 
designations within one year of 
promulgation of a new or revised 
NAAQS and EPA must designate areas 
within 2 years of promulgation; EPA 


ozone standard. Taking action now is 
particularly important because one of 
the sub-population groups at higher risk 
to ozone health effects is children who 
are active and spend more time 
outdoors during the summer months 


may take up to 3 years to designate areas ~when ozone levels are elevated. 


if insufficient information prevents 
designations within 2 years. In the case 
of the 8-hour ozone NAAQS, Congress 
provided specific legislation for 
designations (Pub. L. 105-178 § 6103). 
Under this new legislation, States are 
provided 2 years to make 
recommendations and EPA must 
designate areas within 1 year of the time 
State recommendations are due. 
Because of this legislation, designations 
must occur 3 years following 
promulgation of the NAAQS (July 2000). 
The EPA believes that it is not sensible 
to interpret the term “‘nonattainment”’ in 
section 110(a)(2)(D)(i)(I) to refer to 
nonattainment designations because 
those designations may not be made 
until 3 years after the promulgation of 

a new or revised NAAQS, and the 
section 110(a)(2)(D) submittals are due 
within 3 years. 

Further, interpreting the reference to 
“nonattainment” as.a reference to air 
quality, and not designation, is 
consistent with the air quality goals of 
section 110{a)(2)(D) and the CAA asa ~ 
whole. In the present case, it is clear 
from air quality monitoring and 
modeling that large areas of the eastern 
part of the United States are in violation 
of the 8-hour NAAQS, and it is also 
clear from air quality modeling studies 
that NOx emissions from sources in 
upwind States contribute to those air 
quality violations. The EPA currently 
has available all the information that it 
needs to determine whether upwind 
States should be required to revise their 
SIPs to implement appropriate 
reductions in NOx emissions. The 


- designation process will clarify the 


precise boundaries of the downwind 
areas, but because ozone is a regional 
phenomenon, information as to the 
precise boundaries of the downwind 
areas is not necessary to implement the 
requirements of section 110(a)(2)(D)(i). 
As a result, no air quality purpose will 
be served by waiting until the 
downwind areas are designated 
nonattainment. 

On the contrary, taking action now is 
necessary to protect public health. As 
described in Section L.G., the regional 
NOx reductions required under today’s 
action will allow numerous areas 
currently in violation of the 8-hour 
NAAQS to attain that standard. For the 
millions of people living in those areas, 
today’s action will advance the date by 
which these areas will meet the revised 


* (3) EPA’s Authority to Require Section 
110(a)}(2)(D) Submissions in Accordance 
with section 110(a)(1). Commenters 
argue that sections 110(a)(1), (a)(2), and 
172(b) should be read so that only 
requirements under section 110(a)(2) 
that are unrelated to nonattainment are 
due under the section 110(a)(1) 
timetable. These commenters contend 
that requirements under section 
110(a)(2) that are related to 
nonattainment—including section 
110(a)(2)(D)—are due under the section 
172(b) timetable, that is, within 3 years 
of the designation of areas as 
nonattainment. In support, these 
commenters rely on language in section 
110(a)(1) indicating that the 
submissions are for plans for air quality 
regions “within such State.” Finally, 
certain commenters cite as further 
support for their position the definition 
of the term “‘nonattainment” as found in 
section 107(d)(1)(A), claiming that the 
definition includes interstate transport 
areas. 

As noted above, section 110(a)(1) 
provides that States must submit SIP 
revisions providing “for the 
implementation, maintenance and 
enforcement”’ of the NAAQS in each 
area of the State within 3 years (or a 
shorter time prescribed by the 
Administrator) following promulgation 
of a new or revised NAAQS. Section 
110(a)(2) then sets forth the applicable 
elements of a SIP. These provisions 
apply to all areas within the State, 
regardless of designation. Section 172(b) 
establishes a SIP submission schedule 
for nonattainment areas. It provides that 
at the time EPA designates areas as 
nonattainment, EPA shall establish a 
SIP submission schedule for the 
submission of a SIP meeting the 


requirements of section 172(c). 


While EPA agrees that there is overlap 
between the submission requirements 
under sections 110(a)(1)-(2) and 172(c), 
EPA believes that the plain language of 
section 110(a)(1)-(2) authorizes EPA to 
require the section 110(a)(2)(D) SIPs on 
the schedule described today, and that 
there is nothing to the contrary in 
section 172. Sections 110(a)(2) and 172 
contain cross-references to each other.?! 


21 Section 110(a)(2)(D) provides that areas 
designated nonattainment musi? submit SIPs in 
accordance with “part D” (which includes section 
172). Section 172(b) requires EPA to establish a 
schedule for designated nonattainment areas to | 
meet the requirements of sections 172(c) and 
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These cross-references indicate that 
under certain circumstances, the section 
110(a)(2)(D) submittal may be required 
under section 110(a)(1); and under other 
circumstances, the section 110(a)(2)(D) 
submittal may be required under section 
172(b). These cross-references are 
particularly relevant with respect to 
nonattainment areas, which are subject 
to both sections 110(a) (1) and (2) and 
172. In the current situation, EPA 
believes that it is appropriate to require 
the submissions to meet section 
110(a)(2)(D) in accordance with the 
schedule in section 110(a)(1) rather than 
under the schedule for nonattainment 
areas in section 172(b).22 

The EPA has provided that, for the 
revised ozone and particulate matter 
NAAQS, States must assess their section 
110 SIPs by July 18, 2000 to ensure that 
they adequately provide for 
implementing the revised standards. See 
Re-issue of the Early Planning Guidance 
for the Revised Ozone and Particulate 
Matter (PM) National Ambient Air 
Quality Standards (NAAQS), 
memorandum from Sally L. Shaver, 
dated June 16, 1998. The EPA 
recognized that the section 110 SIP 
should generally be sufficient to address 
the revised NAAQS. However, the 
Agency noted three areas that the States 
particularly needed to assess, including 
whether the SIP adequately addressed 
section 110(a)(2)(D). The EPA also 
provided that the States should submit 
revisions to address section 110(a)(2)(D) 
on the timeframe established by the 
final NOx SIP call, when issued. The 
submittal date that EPA has specified in 
the final NOx SIP call rule is consistent 
with both the Early Planning Guidance 
and with section 110(a)(1) and (2) of the 
CAA 


The EPA acknowledges that it has not 
historically required an affirmative 
submission under section 110(a)(2)(D), 
applicable to specific sources of 
emissions, in response to the 
promulgation of a new or revised 
NAAQS. In part, this is because 
sufficient technical information was not 
available to determine which sources 
“contribute significantly” to 
nonattainment in a downwind area. In 
the absence of such a determination, 
States were unable to regulate sources 
under this provision in any meaningful 


110(a)(2); section 172(c)(7) requires that 
nonattainment SIPs shall meet the requirements of 
section 110(a)(2). 

22In other situations, EPA has indicated that 
certain elements of section 110(a)(2) would be 
better addressed in accordance with the timeframe 
established in section 172. See e.g., 60 FR 12492, 
12505 (March 7, 1995) Proposed Requirements for 
Implementation Plans and Ambient Air Quality 
Surveillance for Sulfur Oxides (Sulfur Dioxide) 
National Ambient Air Quality Standard. 


way. However, based on the many 
analyses performed over the last several 
years, EPA believes that there is now 
affirmative information regarding 
significant contribution to ozone 
violations in the eastern portion of the 
country; in light of that evidence, it 
wouid not be appropriate to defer action 
under section 110(a)(2)(D) until a later 
time. 

Moreover, as noted above, the section 
172(c) SIP submissions apply only to 
areas designated nonattainment. 
Specifically, section 172(b) provides 
that “[a]t the time’’ EPA designates an 
area as nonattainment, EPA shall set a 
schedule “according to which the State 
containing such area shall submit” SIPs. 
Section 171(2) provides further 
clarification by providing that for 
purposes of part D of title I of the CAA 
(CAA sections 171-193) “(t]he term 
‘nonattainment area’ means, for any air 
pollutant, an area which is designated 
‘nonattainment’ with respect to that 
pollutant within the meaning of section 
107(d).” By its terms then, section 172 
does not apply to areas designated 
attainment or unclassifiable (even if 
such areas are not attaining the 


standard) or for areas not yet designated. 


Thus, section 110(a)(1) provides the 
only submission schedule for areas not 
designated nonattainment. For those 
areas, the commenters’ argument that 
section 172(b) should establish the 
timetable for section 110(a)(2)(D){i) SIPs 
clearly fails. Since certain portions of 
the 23 jurisdictions covered by this rule 
likely will not be designated 
nonattainment for the 8-hour standard, 
EPA believes that the section 110(a)(1) 
schedule is the only schedule (and thus 
is the reasonable schedule) to follow for 
purposes of the SIP call. 

Furthermore, contrary to the 
commenters’ assertions, the definition 
of nonattainment does not broadly 
include areas that contribute to 
nonattainment in a downwind State. 
The definition of nonattainment 
includes areas that have monitored 
violations of the standard and areas that 
“contribute to ambient air quality in a 
nearby area” that is violating the 
standard (section 107(d)(1)(A)(i) 
(emphasis added)). Thus, only “nearby” 
areas that contribute to violations of a 
standard will be included in the 
nonattainment designation; areas 
contributing to longer-range transport 
will not be designated nonattainment 
based solely on that longer-range 
transport. Therefore, they will not be 
subject to section 172(c) requirements 
and timing. 

The commenters argue that EPA’s 
position that section 110(a)(1) governs 
the section 110(a)(2)(D) SIP submittal 


schedule leads to the absurd result that 
upwind areas will be required to submit 
SIPs dealing with their contribution to 
a nonattainment problem downwind 
before the downwind area will be 
required to submit SIPs under section 
172(b). The commenters explain that 
section 110(a)(2) requires SIP submittals 
on a faster timetable (within 3 years 
from the date of promulgation or 
revision of a NAAQS) than section 
172(b) (within 3 years from the date of 
designation as nonattainment). The 
commenters also contend that section 
107 provides that States have the 
prirnary responsibility for ensuring 
attainment within their boundaries; 
only after a State implements all 
statutorily required and necessary 
measures Can it pursue reductions in 
other areas through a SIP call or section 
126. The commenters contend that the 
SIP call is contrary to the plain language 
of section 107 and congressional intent 
because it would require upwind areas 
to implement controls before the 
downwind area has implemented all 
statutorily required or necessary 
controls. 

While it is true that plans to meet the 
emissions budget for the SIP call will be 
due prior to nonattainment designations 
and attainment plans for areas 
designated nonattainment for the 8-hour 
staridard, EPA does not consider this 
result to be absurd in the present case. 

The CAA, at least since its 
amendment in 1970, has required States 
to regulate ozone. For more than the 
past 25 years, States have focused on the 
adoption and implementation of local 
controls for the purpose of bringing 
nonattainment areas into attainment. 
Thus, historically, the downwind 
nonattainment areas have borne the 
brunt of the control obligations through 
the implementation of local controls. In 
comparison, areas in attainment of the 
NAAQS, but upwind of nonattainment 
areas, have not been required to 
implement controls designed to 
ameliorate the air quality problems 
experienced by their downwind 
neighbors. 

Since the CAA Amendment of 1977, 
designated nonattainment areas have 
been subject to specific local control 
obligations, such as vehicle I/M and, for 
stationary sources, the requirement to 
implement RACT. The CAA 
Amendments of 1990 tightened these 
control obligations for many areas. 
Moderate, serious, severe and extreme 
areas were required to reduce emissions 
by 115 percent between 1990 and 1996. 
In addition, each serious, severe and 
extreme area is required to achieve 9 
percent reductions over the succeeding 
3 year periods unti! the area attains the 
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standard. Additional requirements, such 
as the use of RFG and the use of vapor 
recovery devices on gasoline pumps, are 
also required for certain areas (see 
generally, CAA section 182 and, e.g., 
section 211(k)). Thus, downwind areas 
with nonattainment problems under the 
1-hour NAAQS are under current 
obligations to submit SIP revisions 
containing local control measures for 
that standard. For these areas, local 
reductions needed to meet the 1-hour 
standard are already occurring and will 
be achieved prior to or on the same 
schedule as reductions States may ~ 
require in response to the SIP call. 
urthermore, in many of the 

downwind areas, States have been 
taking action to reduce ozone levels for 
many years in order to meet the 1-hour 
ozone NAAQS. Although the fact that 
the 8-hour ozone NAAQS is a new form 
of the ozone standard, however, should 
not obscure the fact that the downwind 
States have been making efforts to 
reduce ozone levels for decades. The 
EPA believes that the history of 
implementation by downwind areas of 
ozone pollution controls further 
mitigates the commenters’ argument 
that it is absurd to require upwind areas 
to implement controls in advance of 
downwind attainment demonstrations 
under the 8-hour NAAQS.23 

Moreover, virtually all of the 
downwind States affected by today’s 
rulemaking, due to 8-hour ozone 
nonattainment or maintenance 
problems, are themselves upwind 
contributors to problems further 
downwind, and, thus, are subject to the 
same requirements as the States further 
upwind.”4 The reductions these 
downwind States must implement due 
to their additional role as upwind States 
will help reduce their own 8-hour ozone 
problems on the same schedule as 
emissions reductions for the upwind 
States. Accordingly, for the most part, 
this rulemaking does not require 


23 Although the SIP call will provide a benefit to 
a wide number of areas, the focus of the SIP call 
is to reduce boundary conditions for a number of 
areas that will have difficulty attaining either the 1- 
hour or 8-hour standard (or both) without the 
benefit of reductions from outside the 
nonattainment area. Based on current monitoring 
data and modeling, EPA predicts that there will be 
a number of areas that are meeting the 1-hour 
standard that will be designated nonattainment for 
the 8-hour standard. The EPA further predicts that 
many of these areas will come back into attainment 
due solely to the emission reductions achieved by 
the NOx SIP call. However, this incidental benefit— 
which likely will occur without the need for local 
emission reductions—does not preclude EPA from 
requiring the SIP call reductions, which are needed 
to help other more seriously polluted areas that 
have long-standing pollution problems. 

24Maine, New Hampshire, and Vermont are the 
only downwind States that are not subject to 
today’s action. 


upwind areas to take action in advance 
of any action by downwind areas to 
ameliorate the downwind problems. 

Finally, even if EPA were requiring 
upwind States to take action to reduce 
downwind nonattainment and 
maintenance in advance of action by the 
downwind States, this would simply 
require upwind areas to take the first 
step by developing SIPs to eliminate 
their significant contribution to the 
downwind problem. The downwind 
areas will be required to take the next 
step by developing SIPs that address 
their share. Generally, an agency may 
resolve a problem (in this case, 
downwind nonattainment) on a step-by- 
step basis (see e.g., Group Against Smog 
and Pollution, Inc. v. EPA, 665 F.2d 
1284, 1291-92 (D.C. Cir. 1981)). 

A commenter has observed that under 
section 110(a)(1), EPA may authorize 
section 110(a){2) submittals as late as 3 
years after revision of a NAAQS, which, 
in this case, would run until July 2000. 
The Early Planning Guidance, described 
above, indicates that States are allowed 
until July 2000 to make submissions 
concerning other elements of section 
110(a)(2). However, as described 
elsewhere, EPA has determined that the 
section 110(a)(2)(D) submittals should 
be submitted by the end of September 
1999 to assure that the required NOx 
reductions will be implemented as 
expeditiously as practicable, which EPA 
has determined is no later than the May 
1 start of the 2003 ozone season (see 
Section V, below). 

Citing section 107(a) of the CAA, the 
commenters assert that the CAA 
requires downwind areas to fully adopt 
and implement all statutorily required 
or necessary measures before EPA can 
require upwind areas to control 
emissions. Section 107 provides that 
States shall have the primary 
responsibility for assuring air quality 
within the State by submitting a plan 
that specifies how the NAAQS will be 
achieved and maintained in the State. 
The commenters attempt to read this 
statement regarding a State’s authority 
to choose the mix of control measures 
within State boundaries as barring the 
control of emissions from upwind 
States. 

This provision may be read as 
focusing on the State-Federal balance in 
controlling criteria pollutants, such as 
ozone, not any upwind-State, 
downwind-State balance. The provision 
indicates that although EPA may 
promulgate Federal measures that 
provide reductions to help States reach 
attainment, States bear the ultimate 
responsibility for assuring attainment. 
Further, this provision may be read to 
indicate that States may choose the mix 


of controls to reach attainment within 
their own boundaries. Nothing in this 
provision purports to address the need 
for upwind controls. By comparison, 
section 110(a)(2)(D) affirmatively 
requires States to submit a SIP 
prohibiting emissions that significantly 
contribute to downwind nonattainment 
or interfere with maintenance of the 
NAAQS. Thus, the statute, read as a 
whole, contemplates that interstate 
transport will be addressed as part of 
the downwind States’ attainment 
responsibilities. Indeed, determining the 
upwind area’s share of the problem is 
necessary in order for downwind 
attainment planning. In the absence of 
the upwind reductions that will be 
achieved, the downwind area would be 
required to submit an attainment plan to 
demonstrate attainment regardless of 
cost and without benefit of the 
reduction of upwind emissions that 
significantly contribute to 
nonattainment. In light of the statute as 
a whole, it is absurd to argue that 
Congress intended downwirid areas to 
reduce emissions at any cost while 
upwind sources that significantly 
contribute to that nonattainment remain 
unregulated. Congress attempted to 
balance responsibilities, providing that 
States could choose the mix of controls 
within the State’s borders (CAA section 
107(a)) and are ultimately responsible 
for assuring attainment, but also 
recognizing that emissions reductions 
from upwind States may be needed for 
attainment (CAA section 110(a)(2)(D)(i)). 


b. Process for Requiring SIP 
Submissions under the 8-Hour 
Standard. The time by which the 
section 110(a)(2)(D) SIP revision under 
the 8-hour NAAQS must be submitted is 
governed by section 110(a)(1), which 
requires the SIP revision to be 
“adopt[ed] and submit[ed] to the 
Administrator, within 3 years (or such 
shorter period as the Administrator may 
prescribe) after the promulgation of a 
[NAAQS] (or any revision thereof) . . . 

.” In the NPR, EPA indicated that the 
SIP revision would be due by the end 

of September 1999, which EPA expected 
to be 12 months from the date of 
completing today’s final rule. In today’s 
action, EPA is confirming that the SIP 
revision will be due September 30, 
1999, for the reasons described below in 
Section VI.A.1, Schedule for SIP 
Revision. 


3. Requirements of Section 110(a)(2)(D) 


a. Summary. Today’s action is driven 
by the requirements of CAA section 
110(a)(2)(D). This provides that each SIP © 
must— 
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* * * contain adequate provisions—{I) 
prohibiting, consistent with the provisions of 
this title, any source or other type of 
emissions activity within the State from 
emitting any air pollutant in amounts which 
will—{I) contribute significantly to 
nonattainment in, or interfere with 
maintenance by, any other State with respect 
to any such national primary or secondary 
ambient air quality standard * * * 


According to section 110({a)(2)(D), the 
SIP for each area, regardless of its 
designation as nonattainment or 
attainment (including unclassifiable), 
must prohibit sources within the area 
from emitting air pollutants in amounts 
that will ‘contribute significantly” to 
“nonattainment” in a downwind State, 
or that “interfere with maintenance” in 
a downwind State. 

b. Determination of Meaning of 
“Nonattainment” (1) Geographic Scope. 
In determining the meaning and scope 
of section 110(a)(2)(D), it is useful first 
to determine the geographic scope of 
“nonattainment” downwind. 

At proposal, EPA stated that it— 


* * * proposes to interpret this term to 
refer to air quality and not to be limited to 
currently-designated nonattainment areas. 
Section 110(a)(2)(D) does not refer to 
“‘nonattainment areas,” which is a phrase 
that EPA interprets to refer to areas that are 
designated nonattainment 
under * * * section 107(d)(1)(A}{I) * * * . 
Rather, the provision includes only the term 
‘nonattainment’ and does not define that 
term. Under these circumstances, EPA has 
discretion to give the term a reasonable 
definition, and EPA proposes to define it to 
include areas whose air quality currently 
violates the NAAQS, and will likely continue 
[to violate in the future], regardless of the 
designation of those areas * * * 

(62 FR 60324). 

To determine whether areas would 
continue to violate in the future, EPA 
proposed to take into account the 
reductions that would result from 
current CAA control requirements (apart 
from controls that may be required 
under section 110{a)(2)(D)). To take 
these reductions into account, EPA 
determined whether the area would be 
in nonattainment in the future based on 
air quality modeling that assumed CAA- 
mandated reductions and that 
accounted for growth. If an area would 
reach attainment based on required 
controls, EPA would not view that area 
as having a nonattainment problem to 
which any upwind areas may be 
considered to contribute. 

As explained earlier, in today’s 
action, EPA has determined that for 
purposes of the 8-hour NAAQS, the 
reference to ‘“‘nonattainment” should be 
defined as EPA proposed. Thus, in 
determining whether an upwind area 
contributes significantly to 


“nonattainment” downwind, EPA 
would evaluate downwind areas for 
which monitors indicate current 
nonattainment, and air quality models 
indicate future nonattainment, taking 
into account CAA control requirements 
and growth. 

For the 1-hour standard, EPA 
proposed to define nonattainment to 
include all grid cells within a county 
when a monitor in that county indicated 
nonattainment. Upon further study, EPA 
found that in some instances, a 
metropolitan area may consist of 
numerous counties, only a few of which 
contain monitors indicating 
nonattainment. The EPA recognizes that 
under the 1-hour NAAQS, 
nonattainment boundaries are generally 
used to describe the area with the 
nonattainment problem; accordingly, 
EPA believes that this geographic 
vicinity offers an appropriate indication 
of an area that may be expected to have 
nonattainment air quality. The EPA 
predicts that many 1-hour 
nonattainment areas that currently 
monitor nonattainment somewhere 
within the area will remain in 
nonattainment in 2007, in some cases 
because of predicted violations in 
counties that currently monitor 
attainment. The EPA believes that the 
entire area should be considered to be 
in nonattainment until all monitors in 
the area indicate attainment of the 
NAAQS. Thus, in today’s action, EPA 
used the designated nonattainment area 
in determining the downwind 
nonattainment problem.?5 

As noted above, commenters 
disagreed with EPA’s view that the term 
“nonattainment” covers areas with air 
quality that is currently in 
nonattainment, regardless of 
designation. The EPA’s response to 
those comments is also set forth above. 

(2) 2007 Projection Year. In the NPR, 
EPA indicated that it would adopt the 
year 2007 as the year for determining 
whether areas achieved their required 
NOx budget levels. Accordingly, in 
determining whether downwind areas 
should be considered to be, and remain 
in, “nonattainment,” EPA would model 
their air quality in 2007, based on the 
implementation of CAA required 
controls by that date, and growth in 
emissions—generally due to economic 


25 It should be reiterated that EPA relied on the 


designated area solely as a proxy to determine 
which areas have air quality in nonattainment. This 
proxy is readily available under the 1-hour NAAQS 
because areas have long been designated 
nonattainment. The EPA’s reliance on designated 
nonattainment areas for purposes of the 1-hour 
NAAQS does not indicate that the reference in 
section 110(a)(2)(D)(i)() to “‘nonattainment” should 
be interpreted to refer to areas designated 
nonattainment. 


growth and greater use of vehicles—by 
that date. At proposal, EPA adopted this 
same approach with respect to both the 
1-hour and the 8-hour NAAQS (62 FR 
60325). The EPA is continuing this 
approach. 

c. Definition of Significant 
Contribution. As indicated in the NPR, 
neither the CAA nor its legislative 
history provides meaningful guidance 
for interpreting the term “contribute 
significantly” under section 
110(a)(2)(D)(i)(D. 

(1) “Contribute.” The initial step in 
defining the “contribute significantly” 
term is to determine the meaning of the 
term “contribute.” In the NPR, EPA 
stated that it believes this term should 
be defined broadly, so that emissions 
“contribute” to nonattainment 
downwind if they have an impact on 
nonattainment downwind (62 FR 
60325). Air quality modeling indicated 
that emissions from the upwind States 
clearly impact downwind 
nonattainment problems; as a result, 
EPA generally folded this step of 
determining whether sources 
“contribute” to nonattainment 
downwind into the step of determining 
whether that contribution is 
“significant,” discussed below. 

In addition, section 110(a)(2)(D){i)(D 
requires the SIP to prohibit amounts of 
emissions “‘which will contribute 
significantly * * *” (emphasis added). 
The EPA believes that the term “will” 
means that SIPs are required to 
eliminate the appropriate amounts of 
emissions that presently, or that are 
expected in the future, contribute 
significantly to nonattainment 
downwind. * 

Because ozone is a secondary 
pollutant formed as a result of complex 
chernical reactions involving numerous 
sources, it is not possible to determine 
the downwind impact on each 
individual source. In addition, ozone 
generally results from the contributions 
of numerous sources. As indicated in 
the NPR: 


{U|nhealthful levels of ozone result from 
emissions of NOx and VOCs from thousands 
of stationary sources and millions of mobile 
sources [and consumer products and other 
sources] across a broad geographic area. Each 
source’s contribution is a small percentage of 
the overall problem; indeed, it is rare for 
emissions from even the largest single 
sources to exceed one percent of the 
inventory of ozone precursors even for a 
single metropolitan area. Under these 
circumstances, even complete elimination of 
any given source’s emissions may well have 
no measurable impact in ameliorating the 
nonattainment problem. Rather, attainment 
requires controls on numerous sources across 
a broad area. Ozone is a regional scale 


57376 


Federal Register/Vol. 63, No. 207/Tuesday, October 27, 1998/Rules and Regulations 


problem that requires regional scale 
reductions 


(62 FR 60326). 

Accordingly, EPA has adopted a 
“collective contribution” approach to 
determining whether sources 
“contribute” to nonattainment 
downwind: EPA determines the impact 
downwind of emissions in the aggregate 
from a particular geographic region. If 
the aggregated emissions are considered 
to contribute to nonattainment 
downwind, then all of the emissions in 
that region should be considered as 
contributors to that nonattainment 
problem. In today’s action, EPA is 
continuing the same interpretation of 
the term “contribute,” for the reasons 
just described. 

(2) “Significantly’’. (a) Notice of 
Proposed Rulemaking. In the NPR, EPA 
proposed a “‘weight-of-evidence,” or 
multi-factor, approach for determining 
whether a contribution is “significant.” 

The EPA proposed two separate 
interpretations for the term “contribute 
significantly,” which had implications 
as to which factors were to be 
considered in what parts of the analysis. 
Under the first interpretation, 
significant contribution is determined 
with reference to— 

* * * factors concerning amounts of 
emissions and their ambient impact, 
including the nature of how the pollutant is 
formed, the level of emissions and emissions 
density (defined as amount of emissions per 
square mile) in the particular upwind area, 
the level of emissions in other upwind areas, 
the amount of contribution to ozone in the 
downwind area from the upwind areas, and 
the distance between the upwind sources and 
the downwind nonattainment problem. 
Under this approach, when emissions and 
ambient impact reach a certain level, as 
assessed by reference to the factors identified 
above, those emissions would be considered 
to “contribute significantly” to 
nonattainment. 


(62 FR 60325). 

Under this interpretation, after 
identifying amounts of emissions that 
constitute a significant contribution, 
EPA then determines the amount of 
emissions reductions necessary to 
adequately mitigate these contributions. 
This determination entails— 


* * * [e]valuation of the costs of available 
measures for reducing upwind emissions. 
* * * as well as to the extent known (at least 
qualitatively), the relative costs of, amounts 
of reductions from, and ambient impact of 
measures available in the downwind areas. 


Id 


Under the second interpretation, EPA 
considers all of the factors under both 
the significant contribution prong and 
the mitigation prong of the first 
interpretation, and, once EPA 


determines an amount of emissions that 
does significantly contribute to 
downwind nonattainment, then EPA 
would determine that the SIP must 
contain provisions adequate to prohibit 
that amount of emissions. Id. at 60325-— 


26. 

(b) Today’s Action. The EPA has 
determined that the second 
interpretation should be used; that is, 
that the determination of significant 
contribution includes both air quality 
factors relating to amounts of upwind 
emissions and their ambient impact 
downwind, as well as cost factors 
relating to the costs of the upwind 
emissions reductions. Once an amount 
of emissions is identified in an upwind 
State that contributes significantly to a 
nonattainment problem downwind, or 


- interferes with maintenance downwind, 


the SIP must include provisions to 
eliminate that amount of emissions. 

To reiterate, section 110(a)(2)(D)(i)(D 
provides that the SIP must “prohibit[]” 
sources from “emitting any air pollutant 
in amounts which will contribute 
significantly to nonattainment in, or 
interfere with maintenance by, any 
other State.” The term “‘prohibit”’ is 
defined as “to forbid by authority” or 
“prevent,” or “preclude.” “The 
American Heritage Dictionary of the 
English Language”’ (3d ed. 1992, 1448). 
The EPA believes that the term 
“prohibit” means that SIPs must 
eliminate those amounts of emissions 
determined to contribute significantly to 
nonattainment or interfere with 
maintenance downwind. Moreover, EPA 
believes that whether emissions 
“contribute significantly” depends on a 
multifactor test, as described below. 
Thus, section 110(a)(2)(D)(i)(I) does. not 
require the elimination of all upwind 
source emissions that impact downwind 
air quality problems, but only those 
amounts of emissions that, based on a 
multi-factor test, significantly contribute 
to downwind air quality problems. 

d. Multi-factor Test for Determining 
Significant Contribution. In the NPR, 
EPA proposed a multi-factor test for 
determining whether emissions from an 
upwind State contribute significantly to 
a nonattainment or maintenance 
problem downwind. The EPA received 
numerous comments on the factors. 
Based on the comments and EPA’s 
further analysis, EPA, in today’s action, 
is continuing the multi-factor approach, 
with some refinements in response to 
comments, with respect to the factors 
EPA considered and the manner in 
which EPA considered them. 

In determining whether emissions 
from upwind States affected by today’s 
action contribute significantly to 
downwind nonattainment or 


maintenance problems, EPA specifically 
considered the following factors with 
respect to each such upwind State. 
These factors were the primary 
components in EPA’s consideration. 

B® The overall nature of the ozone 
problem (i.e., “collective contribution”’) 

® The extent of the downwind 
nonattainment problems to which the 
upwind State’s emissions are linked, 
including the ambient impact of 
controls required under the CAA or 
otherwise implemented in the 
downwind areas 

® The ambient impact of the 
emissions from the upwind State’s 
sources on the downwind 
nonattainment problems 

® The availability of highly cost 
effective control measures for upwind 
emissions. 

The first three of these factors are 
related to air quality; the fourth is 
related to costs. 

In addition, EPA generally reviewed 
several other considerations before 
concluding that upwind emissions 
contribute significantly to downwind 
nonattainment. The EPA did not 
consider it necessary, or did not have 
adequate information, to apply each of 
these factors with specificity with 
respect to each upwind State’s 
emissions. In addition, in some 
instances, EPA did not have quantitative 
information to assess certain of these 
factors, and instead relied on qualitative 
information. These considerations were 
secondary aspects of EPA’s analysis. 
They include: 

® The consistency of the regional 
reductions with the attainment needs of 
the downwind areas with 
nonattainment problems 

> The overall fairness of the control 
regimes required of the downwind and 
upwind areas, including the extent of 
the controls required or implemented by 
the downwind and upwind areas 

® General cost considerations, _ 
including the relative cost-effectiveness 
of additional downwind controls 
compared to upwind controls 

All of these factors and considerations 
are described in the following sections. 

e. Air Quality Factors. As noted 
above, EPA specifically considered 
three air quality factors with respect to 
each upwind State, which factors, in 
conjunction with the cost factor 
discussed in the next section, were the 
primary components in EPA’s 
consideration: 

> The overall nature of the ozone 
problem (i.e., “collective contribution’) 

® The extent of the downwind 
nonattainment problems to which the 
upwind State’s emissions are linked, 
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including the ambient impact of 
controls required under the CAA or 
otherwise implemented in the 
downwind areas 

® The ambient impact of the 
emissions from the upwind State’s 
sources on the downwind 
nonattainment problems 

(1) Collective Contribution. As 
indicated elsewhere, ozone generally 
results from the collective contribution 
of emissions from numerous sources 
over a large geographic area. For 
example, for urban nonattainment areas 
under the 1-hour NAAQS, the 
downwind sources, comprise numerous 
stationary sources as well as mobile on- 
road sources, mobile off-road sources, 
and consumer and commercial 
products. Further, additional 
contributions are made by numerous 
upwind States, both adjacent to and 
further away from the nonattainment 
area itself. The fact that virtually every 
nonattainment problem is caused by 
numerous sources over a wide 
geographic area is a factor suggesting 
that the solution to the problem is the 
implementation over a wide area of 
controls on many sources, each of 
which may have a small or 
unmeasureable ambient impact by itself. 

(2) Extent of Downwind 
Nonattainment Problems, Including 
Ambient Impact of Required Controls. 
In determining whether a downwind 
area has a nonattainment problem under 
the 1-hour standard to which an upwind 
area may be determined to be a 
significant contributor, EPA determined 
whether the downwind area currently 
has a nonattainment problem, and 
whether that area area would continue 
to have a nonattainment problem as of 
the year 2007 assuming that in that area, 
all controls specifically required under 
the CAA were implemented, and all 
required or otherwise expected Federal 
measures were implemented. If, 
following implementation of such 
required CAA controls and Federal 
measures, the downwind area would 
remain in nonattainment, then EPA 
considered that area as having a 
nonattainment problem to which 
upwind areas may be determined to be 
significant contributors. 

us, this analytical approach 

assumes that downwind areas 
implement all required controls and 
receive the benefit of reductions from 
Federal measures, and yet have a 
residual nonattainment problem (prior 
to the implementation of the regional 
reductions required by today’s action). 
The fact that a nonattainment problem 
persists, notwithstanding fulfillment of 
CAA requirements by the downwind 
sources, is a factor suggesting that it is 


reasonable for the upwind sources to be 
part of the solution to the ongoing 
nonattainment problem. 

The EPA undertook a comparable 
analysis with respect to the 8-hour ~ 
NAAQS. That is, the major urban areas 
in the northeast, midwest, and south 
that are violating the 8-hour NAAQS are 
designated nonattainment under the 1- 
hour NAAQS as well. After these areas 
are designated nonattainment under the 
8-hour NAAQS, they will become 
subject to the control requirements of 
section 172(c). However, for these areas, 
the section 172(c) requirements do not, 
by their terms, impose any specific 
controls other than what these areas 
have already implemented to fulfill the 
requirements under section 182 
attendant to their designation and 
classification under the 1-hour NAAQS. 
Accordingly, the same air quality 
modeling analyses that shows residual 
nonattainment for at least one of the 
urban areas linked to each upwind State 
under the 1-hour standard shows 
residual nonattainment for those areas 
under the 8-hour NAAQS. Indeed, 
modeling analyses relied on for today’s 
action indicate residual nonattainment 
for the major urban areas even after the 
implementation of regional reductions 
comparable to those required today.?° 

(3) Ambient Impact of Emissions from 
the Upwind Sources. In today’s action, 
EPA examined the impact of numerous 
upwind States on numerous downwind 
areas with nonattainment problems. 

Under the 1-hour NAAQS, EPA 
conducted various air quality modeling 
analyses that examined the impact of 
emissions from sources in each upwind 
State on ozone levels in downwind 
nonattainment areas, in light of the 
impact of emissions from sources in 
other upwind States on the downwind 
area’s nonattainment problem. The EPA 
assessed the frequency and magnitude 
of each upwind State’s contribution to 
downwind nonattainment problems. 
Some of the modeling analyses also 
permitted determining the magnitude of 
the average contribution and the peak 
contribution from each upwind State, as 
well as the percentage of each upwind 
State’s contribution to the downwind 
nonattainment problem. 


26 The presence of residual nonatiainment in 
major urban areas after their implementation of 
specifically required CAA controls supports the 
regional reductions required under today’s action. 
Those regional reductions allow the major urban 
areas to progress towards attainment under the 8- 
hour NAAQS, and, at the same time, significantly 
ameliorate the nonattainment problems under the 8- 
hour NAAQS for numerous other areas. In fact, EPA 
projections indicate that numerous areas with 
nonattainment problems will achieve attainment of 
the 8-hour NAAQS as a result of the regional 
reductions. 


The EPA determined that for each 
upwind State affected by today’s action, 
its contribution to a downwind 
nonattainment problem, in conjunction 
with the contribution from other 
upwind States, comprised a relatively 
large percentage of the nonattainment 
problem. The EPA further determined 
that, in this context, the impacts from 
each affected upwind State’s NOx 
emissions are sufficiently large and/or 
frequent so that the amounts of that 
State’s emissions should be considered 
to be significant contributions, 
depending on the cost factor and other 
relevant considerations. For most 
upwind States, EPA conducted two 
types of modeling—UAM-V and 
CAMx—that isolated the impact of 
emissions from the upwind State alone 
on downwind nonattainment. 


The EPA also conducted much the 
same analysis to determine the impact 
of emissions from each upwind State on 
ozone levels in downwind States under 
the 8-hour NAAQS. Because 
nonattainment problems under the 8- 
hour NAAQS are widespread, and 
because EPA has not designated 
individual nonattainment areas, EPA 
focused this part of its inquiry on the 
upwind State’s impact on the entire 
downwind State. 


The EPA’s analysis under both the 1- 
hour and 8-hour NAAQS led EPA to 
conclude that, in light of both the 
collective contribution nature of the 
ozone problem, and the fact that 
downwind areas continue to suffer a 
nonattainment problem even after 
implementation of all required CAA 
measures and Federal measures, 
emissions from each of the affected 
upwind States have a sufficiently large 
and/or frequent ambient impact such 
that those emissions contribute 
significantly to nonattainment 
downwind, depending on the 
availability of highly cost-effective 
measures and on other considerations 
discussed below. 

f. Determination of Highly Cost- 
effective Reductions and of Budgets. 
After determining the degree to which 
NOx emissions, as a whole from the 
particular upwind States, contribute to 
downwind nonattainment or 
maintenance problems, EPA then 
determined whether any amounts of the 
NOx emissions may be eliminated 
through controls that, on a cost-per-ton 
basis, may be considered to be highly 
cost effective. By examining the cost 
effectiveness of recently promulgated or 
proposed NOx controls, EPA 
determined that an average of 
approximately $2,000 per ton removed 
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is highly cost effective. The EPA then 
determined a set of controls on NOx 
sources that would cost no more than an 
average of $2,000 per ton reduced. 
Specifically, EPA determined that one 
set of these controls would include a 
cap-and-trade program for (i) electricity 
generating boilers and turbines larger 
than 25 Mwe (“large EGUs”’), and (ii) 
large non-electricity generating 
industrial boilers and turbines (“large 
non-EGU boilers and turbines”). The 
application of an emission rate of 0.15 
Ib/mmBtu and 1995-1996 utilization for 
EGUs and 60 percent for large non-EGUs 
to the emissions projected to occur in 
2007 including growth and CAA 
measures, led to the determination of 
the amounts to be reduced. The 
remaining amount is a State’s budget. 

The EPA further determined that 
additional highly cost-effective controls 
are also available for cement 
manufacturing sources and internal 
combustion engines. On the basis of 
reasonable assumptions concerning 
growth to the year 2007, EPA then 
determined the amounts of emissions 
from these source categories that would 
be eliminated with those controls. 

The EPA further determined that 
there were no other controls on other 
NOx sources that qualify as highly cost 
effective (although several controls are 
reasonably cost-effective). 

On the esis of the determinations 
just described for the various source 
categories, EPA determined an amount 
of NOx emissions that may be 
eliminated through these highly cost- 
effective measures. Because EPA had 
also determined that the NOx emissions 
from the affected upwind States have a 
large and/or frequent impact on 
downwind nonattainment or 
maintenance problems, EPA concludes 
that the amount of NOx emissions from 
those States that can be eliminated 
through application of highly cost- 
effective control measures contributes 
significantly to nonattainment or 
maintenance problems downwind. 

Under section 110(a)(2)(D)(i)(1), the 
SIP must include “adequate provisions 
prohibiting” sources from emitting these 
“amounts.”’ Because no highly cost- 
effective controls are available to 
eliminate the remaining amounts of 
NOx emissions, EPA concludes that 
those emissions do not contribute 
significantly to downwind 
nonattainment or maintenance 
problems. As indicated below and in 
Section III, there are cost-effective 
alternatives available to States that 
choose not to adopt all of the highly 
cost-effective measures on which EPA 
_ based its selection of the significant 
amounts of NOx emissions. 


To implement EPA’s determinations, 
each affected upwind State is required 
to submit for EPA approval SIP controls 
projected to be sufficient, by the year 
2007, to eliminate the amount of NOx 
emissions in the State that EPA 
determined contributes significantly to 
nonattainment. The EPA determined 
this amount of reductions, for each 
affected upwind State, as follows: EPA 
first determined the amount of NOx 
emissions in that State by the year 2007, 
based on assumptions concerning both 
growth and emissions controls that are 
required under the CAA or that will be 
implemented due to Federal actions (the 
“2007 base case’’). Second, EPA applied 
the contro] measures identified as 
highly cost effective to the 2007 base 
case amount for the appropriate source 
categories. The amount of NOx 
emissions remaining in the State after 
application of controls to the affected 
source categories constitutes the 2007 
budget. The difference between the 2007 
base case and the 2007 budget is the 
amount of NOx emissions in that State 
by the year 2007 that EPA has 
determined to contribute significantly to 
nonattainment and that, therefore, the 
SIPs must prohibit. 

The upwind State’s SIP revision due 
in response to today’s action must 
provide controls that, on the basis of the 
same assumptions (including 
concerning growth) made by EPA in 
determining the budget, would limit 
NOx emissions in the year 2007 to no 
more than the 2007 budget. The State © 
has full discretion in selecting the 
controls, so that it may choose any set 
of controls that would assure 
achievement of the budget. 

As EPA stated in the NPR: 


States are not constrained to adopt 
measures that mirror the measures EPA used 
in calculating the budgets. In fact, EPA 
believes that many control measures not on 
the list relied upon to develop EPA's 
proposed budgets are reasonable—especially 
those, like enhanced vehicle inspection and 
maintenance programs, that yield both NOx 
and VOC emissions reductions.[ 27] Thus, one 
State may choose to primarily achieve 
emissions reductions from stationary sources 
while another State may focus emission 
reductions from the mobile source sector. 
(62 FR 60328). 

The EPA believes that its overall 
approach derives further support from 
the mandate in section 110(a)(2){D) that 
each SIP include provisions prohibiting 
“any source or other type of emissions 
activity within the State from emitting 


27 As indicated in the NPR, EPA considers that 


measures may be reasonable in light of their 
reduction of VOC and NOx emissions, even though 
their cost-effectiveness in terms of cost per NOx 
emissions removed is relatively high (62 FR 60346— 
48). 


any air pollutant in amounts’ that 
adversely affect downwind areas. The 
phrase ‘“‘any source or other type of 
emissions activity” may be interpreted 
to require that the SIP regulate all 
sources of emissions to assure that the 
total amount of emissions generated 
within the State does not adversely 
affect downwind areas. By its terms, the 
phrase covers all emitters of any kind 
because every emitter—stationary, 
mobile, or area—may be considered a 
“source or other type of emissions 
activity.” This interpretation is 
consistent with the legislative history of 
the phrase. Prior to the CAA 
Amendments of 1990, the predecessor 
to section 110(a)(2)(D), which was 
section 110(a)(2)(E), referred to “any 
stationary source within the State.” In 
the 1990 Amendments, Congress revised 
the phrase to read as it currently does. 
A Committee Report explained, ‘“‘Where 
prohibitions in existing section 
110(a)(2)(E) apply only to emissions 
from a single source, the amendment 
includes “‘any other type of emissions 
activity,” which makes the provision 
effective in prohibiting emissions from, 
for example, multiple sources, mobile 
sources, and area sources.” V Leg. Hist. - 
8361, S. Rep. No. 228, 101st Cong., 1st 
Sess. 21 (1989). 


For reasons explained below, if an 
upwind State chooses to achieve all or 
a portion of the required reductions 
from large EGUs or large non-EGU 
boilers and turbines, then the SIP must 
include a mass emissions limitation for 
those sources computed with reference 
to certain growth assumptions and the 
emission rate limits chosen by the State. 
The EPA recommends that this mass 
limitation, or cap, be accompanied by a 
trading program. Any such cap-and- 
trade program must be established by 
May 1, 2003. If the State chooses to 
achieve all or a portion of the required 
reductions from other sources, then the 
State must implement controls, by the 
year 2003, on those other sources that 
are projected to achieve the required 
level of reductions, based on certain 
assumptions (including growth), in the 
year 2007. The controls on these other 
sources may be rate-based, and no 
emissions cap on them is required. By 
the year 2007, any applicable mass 
emissions limitation for large EGUs or 
large non-EGU boilers and turbines 
must continue to be met, and any 
applicable controls on other sources 
must continue to be implemented. The 
amount of the 2007 overall budget is 
used to compute the level of controls 
that would result in the appropriate 
amount of emissions reductions, given 
assumptions concerning, for example, 
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growth. To this extent, the 2007 overall 
budget is an important accounting tool. 
However, the State is not required to 
demonstrate that it has limited its total 
NOx emissions to the budget amounts. 
Thus, the overall budget amount is not 
an independently enforceable 
requirement. 

g. Other Considerations in 
Determination of Significant 
Contribution. The EPA reviewed several 
‘other considerations in support of its 
determination that the specified 
amounts of emissions from the affected 
upwind States contribute significantly 
to nonattainment downwind. 

(1) Consistency of Regional 
Reductions with Downwind Attainment 
Needs. The EPA conducted modeling 
analyses of emission reductions of 
virtually the same magnitude as the 
regional reductions required under 
today’s action. Although the impact on 
any downwind ozone problem of each 
upwind State’s emissions reductions 
alone may be relatively small, the 
impact of those reductions, when 
combined with the reductions from the 
other States, is substantial. Based on 
this modeling, EPA determined that the 
regional reductions allow downwind 
nonattainment areas under the 1-hour 
NAAQS to make appreciable progress 
towards attainment. The EPA further 
determined that under the 8-hour 
NAAQS, many areas with 
nonattainment problems are expected to 
reach attainment based solely on the 
regional reductions, and that other 
(primarily urban) areas would benefit 
from the regional reductions but are 
expected to experience residual 
nonattainment. EPA further determined 
that none of the upwind States affected 
by today’s action are affected by 
“overkill,” that is, required reductions 
that are more than necessary to 
ameliorate downwind nonattainment in 
every downwind area affected by that 
upwind State. 

(2) Fairness. The EPA also considered 
the overall fairness of the control 
regimes required of the downwind and 
upwind areas, including the extent of 
the controls required or implemented by 
the downwind and upwind areas. Most 
broadly, EPA believes that overall 
notions of fairness suggest that upwind 
sources which contribute significant 
amounts to the nonattainment problem 
should implement cost-effective 
reductions. When upwind emitters 
exacerbate their downwind neighbors’ 
ozone nonattainment problems, and 
thereby visit upon their downwind 
- neighbors additional health risks and 
potential clean-up costs, EPA considers 
it fair to require the upwind neighbors 
to reduce at least the portion of their 


emissions for which highly cost- 
effective controls are available. 

In addition, EPA recognizes that in 
many instances, areas designated as 
nonattainment under the 1-hour 
NAAQS have incurred ozone control 
costs since the early 1970s. Moreover, 
virtually all components of their NOx 
and VOC inventories are subject to SIP- 
required or Federal controls designed to 
reduce ozone. Furthermore, these areas 
have complied with almost all of the 
specific control requirements under the 
CAA, and generally are moving towards 
compliance with their remaining 
obligations. The CAA’s sanctions and 
FIP provisions provide assurance that 
these remaining controls will be 
implemented. By comparison, many 
upwind States in the midwest and south 
have had fewer nonattainment problems 
and have incurred fewer control 
obligations. 

(3) General Cost Considerations. The 
EPA also considered the fact that in 
general, areas that currently have, or 
that in the past have had, nonattainment 
problems under the 1-hour NAAQS, or 
that are in the Northeast Ozone 
Transport Region (OTR), have already 
incurred ozone control costs. The 
controls already implemented in these 
areas tend to be among the less 
expensive of available controls. As 
described in more detail below, EPA has 
determined that, in general, the next set 
of controls identified as available in the 
downwind nonattainment areas under 
the 1-hour NAAQS would cost 
approximately $4,300 per ton removed. 
By comparison, EPA has determined 
that the cost of the regional reductions 
required today would approximate 
$1,500 per ton removed. Thus, it 
appears that the upwind reductions 
required by today’s action are more cost- 
effective per ton removed than 
reductions in the downwind 
nonattainment areas. Moreover, under 
the 1-hour NAAQS, the reductions 
required from each upwind State, in 
conjunction with reductions from other 
upwind States, result in ambient 
improvement in at least several 
downwind areas with nonattainment 
problems. 

The EPA did not have available, and 
was not presented with, meaningful 
quantitative information indicating the 
cost-effectiveness of the regional 
reductions required today in light of 
their ambient impact downwind (e.g., 
the cost of emissions reductions per ppb 
improvement in ambient ozone levels in 
a downwind nonattainment area). This 
lack of information limited the extent to 
which EPA could rely on this 
consideration in making its 
determinations. 


The various considerations just 
discussed point in the same direction as 
the other factors described above 
concerning air quality and costs. These 
factors and considerations lead EPA to 
conclude that the amounts of each 
upwind State’s emissions that may be 
eliminated through highly cost-effective 
measures contribute significantly to 
nonattainment or maintenance problems 
downwind. 

h. Interfere with Maintenance. Once a 
nonattainment area has attained the 
NAAQS, it is required to maintain that 
standard (e.g., sections 107(d)(3)(E}{iv), 
110(a)(1)}. Section also 
requires that SIPs contain adequate 
provisions prohibiting amounts of 
emissions that “interfere with 
maintenance by * * * any [downwind] 
State.” The EPA explained and applied 
this requirement in the NPR as follows: 


This [interfere-with-maintenance] 
requirernent * * * does not, by its terms, 
incorporate the qualifier of “significantly.” 
Even so, EPA believes that for present 
purposes, the term “interfere” should be 
interpreted much the same as the term 
“contribute significantly,” that is, through 
the same weight-of-evidence approach. 

With respect to the 1-hour NAAQS, the 
“interfere-with-maintenance” prong appears 
to be inapplicable. The EPA has determined 
that the 1-hour NAAQS will no longer apply 
to an area after EPA has determined that the 
area has attained that NAAQS. Under these 
circumstances, emissions from an upwind 
area carinot interfere with maintenance of the 
1-hour NAAQS. 

With respect to the 8-hour NAAQS, the 
“interfere-with-maintenance” prong remains 
important. After an area has reached 
attainment of the 8-hour NAAQS, that area is 
obligated to maintain that NAAQS. (See 
sections 110(a)(1) and 175A.) Emissions from 
sources in an upwind area may interfere with 
that maintenance. 

The EPA proposes to apply much the same 
approach in analyzing the first component of 
the “interfere-with-maintenance” issue, 
which is identifying the downwind areas 
whose maintenance of the NAAQS may 
suffer interference due to upwind emissions. 
The EPA has analyzed the “interfere-with- 
maintenance” issue for the 8-hour NAAQS 
by examining areas whose current air quality 
is monitored as attaining the 8-hour NAAQS 
{or which have no current air quality 
monitoring], but for which air quality 
modeling shows nonattainment in the year 
2007. This result is projected to occur, 
notwithstanding the imposition of certain 
controls required under the CAA, because of 
projected increases in emissions due to 
growth in emissions generating activity. 
Under these circumstances, emissions from 
upwind areas may interfere with the 
downwind area’s ability to attain. 
Ascertaining the impact on the downwind 
area’s air quality of the upwind area’s 
emissions aids in determining whether the 
upwind emissions interfere with 
maintenance 
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(62 FR 60326). 

In today’s action, EPA is taking the 
same positions with respect to the 
interfere-with-maintenance test as 
described in the NPR. Because EPA 
generally interprets the “‘interfere-with- 
maintenance” test the same as the 
“contributes-significantly-to- 
nonattainment” test, for purposes of 
convenience, in this final rule, EPA 
sometimes refers to ‘‘contributes- 
significantly-to-nonattainment” to refer 
to both tests. 

i. Dates. In today’s action, EPA is 
determining that SIP submissions 
required under this rulemaking must be 
submitted by September 30, 1999 (see 
Section VI.A.1, Schedule for SIP 
Revision). 

Further, in today’s action, EPA is 
8 that SIP controls required 
today must be implemented by no later 
than May 1, 2003, and they must 
achieve reductions computed with 
reference to an overall budget amount 
determined as of September 30, 2007 
(see Section V, NOx Control 
Implementation and Budget 
Achievement Dates). 

j. Downwind Areas’ Control 
Obligations. Commenters have argued 
that under the CAA, downwind States 
must implement additional controls 
before EPA may require controls in 
upwind States. Commenters base this 
argument in part on the provisions of 
CAA section 107(a), which provides, 

Each State shall have the primary 
responsibility for assuring air quality within 
the entire geographic area comprising such 
State by submitting an implementation plan 
for such State which will specify the manner 
in which [NAAQS] will be achieved and 
maintained within each air quality control 
region in such State. 

Commenters further note that 
downwind States must implement 
additional reductions (beyond those 
specifically required by the CAA 28) as 
needed to attain, under section 
182(b)(1)(A)(i) and 182(c)(2)(A). The 
commenters add that section 179(d)(2) 
is a generally applicable provision that 
limits the stringency of required 
controls to what is feasible. The 
commenters read these provisions 
together to conclude that downwind 
States must first implement all feasible 
control measures in an effort to reach 
attainment, and only after EPA 
determines that such States have done 
so but have not reached attainment may 
EPA require upwind contributors to 
implement controls. The commenters 


28 Reductions specifically required by the CAA 
include, for example, the 3 percent-per-year ROP 
reductions required of ozone nonattainment areas 
classified as serious or higher, under section 
182(c)(2)(B). 


further observe that some of the 
downwind States in the Northeast have 
not implemented all feasible SIP 
measures. 


The EPA disagrees with this legal 
analysis. The provision in section 107(a) 
that accords to States the primary 
responsibility for the air quality of their 
air basins, in essence provides the 
underlying rationale for the requirement 
of States to submit SIP revisions that 
meet CAA requirements. This phrase 
clarifies that the requirement of assuring 
attainment does not fall, in the first 
instance, on EPA. This provision does 
not have implications for apportioning 
responsibility between the downwind 
State and upwind States for 
contributions from upwind States. 
Downwind States would still carry the 
primary responsibility of assuring clean 
air even after the upwind contributors 
have revised their SIPs to meet the 
requirements of section 110(a)(2)(D). 


Furthermore, EPA disagrees that 
section 179(d)(2) has any application to 
today’s rulemaking. That provision in 
essence provides a general rule that if a 
nonattainment area fails to attain by its 
attainment date, EPA may require the 
State to implement reasonable controls 
that can be “feasibly implemented.” 
This requirement is not relevant to 
today’s rulemaking, which addresses the 
requirements under section 
110(a)(2)(D)(i)(D that SIPs include 
provisions eliminating amounts of 
emissions from their sources that 
contribute significantly to downwind 
nonattainment. 

In addition, the requirement of 
downwind States to implement 
reductions beyond minimum CAA 
requirements if needed for attainment 
does not place the burden of 
implementing those reductions, in the 
first instance, on the downwind States. 
This requirement should be read to go 
hand-in-hand with the section 
110(a)(2)(D) requirement that upwind 


_ States include SIP provisions that 


prohibit their sources from emitting air 
pollutants in amounts that 
“significantly contribute” to downwind 
nonattainment. In today’s action, EPA is 
promulgating criteria for interpreting 
section 110(a)(2)(D) to take into account 
downwind attainment needs. 


As a practical matter, EPA has 
reviewed the status of Northeast States’ 
efforts to comply with the requirements 
of the 1990 CAA Amendments and has 
found that these States have complied 
with the vast majority of the SIP 
submission requirements. Even so, EPA 
is well aware that some of the States 
have not made certain required 


submissions. 29-39 However, EPA sees no 
basis in section 110(a)(2)(D) to mandate 
that downwind areas complete their SIP 
planning and implementation before 
upwind areas are required to begin that 
process. Upwind areas have been 
subject to the requirements of section 
110(a)(2)(D)-——in some form—since the 
predecessor to this provision was added 
in the 1977 CAA Amendments. The 
EPA has determined, through air quality 
modeling, that even after the downwind 
States fulfill their prescribed CAA 
requirements, they will have areas 
expected to remain in nonattainment. 
Under these circumstances, the 
downwind areas continue to constitute 
areas with air quality in 
“nonattainment” under section 
110(a)(2)(D). As a result, upwind areas 
with emissions in amounts that 
“significantly contribute” to the 
nonattainment air quality downwind are 
subject to control requirements whether 
or not the downwind areas they affect 
have met all of their planning 
obligations. 

k. Section 110(a)(2)(D) Caselaw. In the 
NPR, EPA noted that prior to the CAA 
Amendments of 1990, EPA had issued 
several rulemakings under section 
110(a)(2)(E), the predecessor to section 
110(a)(2)(D), and section 126 that 
addressed the issue of significant 
contribution in the context of pollutant 
transport. In those rulemakings, EPA 
generally applied a multi-factor test to 
determine whether the emissions from 
the sources in question constituted a 
signficant contribution to downwind 
jurisdictions. In each instance, EPA 
concluded that the emissions at issue 
from the upwind sources were not 
demonstrated to impact downwind air 
quality in a manner that would 
constitute significant contribution. 
Several of these determinations resulted 
in judicial challenges, but in each 
instance the courts upheld the Agency’s 
determination of no significant 
contribution. The EPA indicated in the 
NPR that the prior rulemakings and the 
related court holdings, provide limited 
precedents for today’s action. The EPA 
noted that these decisions have limited 
relevance because they involved 
different facts and circumstances, 
including different pollutants, different 


29-30 If downwind areas fail to meet their planning 
obligations, they are subject to sanctions (See 
Section VI, below. As EPA noted in the NPR, 62 FR 
60322-23, in some instances, States in the 
Northeast failed to submit all of their required SIP 
revisions or other commitments under Phase 1 of 
the March 2, 1995 Memorandum and as a result, 
EPA initiated the sanctions process by starting 
sanctions clocks. In general, those States have since 
made the required Phase 1 submissions, and EPA 
the sanctions process by stopping the 
clocks. 
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upwind sources, and different 
downwind effects. 

Several commenters asserted that 
these prior rulemakings and cases are 
relevant to today’s action, and compel 
EPA to conclude that the emissions 
from the upwind States affected by 
today’s action do not contribute 
significantly to downwind 
nonattainment or maintenance 
problems. The EPA disagrees that these 
earlier determinations are controlling 
and that these earlier determinations are 
inconsistent with today’s action. The 
EPA responds to these comments in 
detail in the Response to Comment 
document. 


B. Alternative Interpretation of Section 
110(a)(2)(D) 


As discussed above, in the NPR EPA 
advanced an alternative interpretation 
of section 110(a)(2)(D) (62 FR 60327). 
Under this alternative interpretation, 
EPA would determine the level of 
emissions that significantly contribute 
to nonattainment downwind based on 
factors relating to the entire amount of 
upwind emissions from a particular 
upwind State and their ambient impact 
downwind. The EPA would then 
determine what emissions reductions 
must be required to adequately mitigate 
that significant contribution based on 
factors relating to cost effectiveness of 
reductions and attainment needs 
downwind. 

The EPA continues to believe that this 
alternative interpretation remains a 
permissible interpretation of the statute 
for the reasons described in the NPR (62 
FR 60327). In any event, it should be 
noted that for purposes of today’s 
action, EPA finds no practical difference 
between the requirements that would 
result from the interpretation of section 
110(a)(2)(D) adopted today and those 
that would result from the alternative 
interpretation described in the NPR. 
That is, even under the alternative 
interpretation, today’s rulemaking 
would contain the same findings and 
require the same SIP revisions as under 
the interpretation adopted today (62 FR 
60327). 


C. Weight-of-Evidence Determination of 
Covered States 


As discussed above, EPA applied a 
multi-factor approach to identify the 
amounts of NOx emissions that 
contribute significantly to 
nonattainment. The EPA evaluated three 
air quality factors for each upwind 
jurisdiction (hereafter referred to as 
“States” or “upwind States”’) to 
determine whether each has emissions 
whose contributions to downwind 
nonattainment problems are large and/ 


or frequent enough to be of concern. 
Further, for those States whose 
emissions are large and/or frequent 
enough to be of concern, EPA applied 
highly cost-effective controls to 
determine the amount of NO, in upwind 
States which significantly contributes to 
nonattainment in, or interferes with 
maintenance by, a downwind State. The 
EPA also generally reviewed several 
othei considerations before drawing 
final conclusions. Even though the 
actual finding of significant contribution 
applies only to the portion of a State’s 
emissions for which EPA has identified 
highly cost-effective controls, for ease of 
discussion, the term “significant” (or 
like term) is used in the discussion in 
this section to characterize the 
emissions of each upwind State that 
make a large and/or frequent 
contribution to nonattainment in 
downwind States sufficient to warrant 
eliminating a portion of its emissions 
equivalent to what can be removed 
through those controls. 

The purpose of this section is to 
describe the technical analyses 
performed by EPA to (a) quantify the air 
quality contributions from emissions in 
each upwind State on both 1-hour and 
8-hour nonattainment, as well as 8-hour 
maintenance, in each downwind State, 
and (b) determine whether these 
contributions are significant. 

. In the proposed weight-of-evidence 
approach, EPA specifically applied 
several factors to each upwind State, as 
discussed in Section II.A.3.c, Definition 
of Significant Contribution. These 
factors include: 

e The overall nature of ozone 
problem (i.e., “collective contribution”); 

e The extent of the downwind 
nonattainment problems to which the 
upwind State’s emissions are linked, 
including the ambient impact of 
controls required under the CAA or 
otherwise implemented in the 
downwind areas; and 

e The ambient impact of the 
emissions from the upwind State’s 
sources on the downwind 
nonattainment problems. 

As part of the analysis of these factors, 
EPA considered the findings from 
OTAG’s technical analyses, as well as 
the findings from a number of other 
studies performed by OTAG 
participants independent of OTAG. The 
major findings from these analyses are 
described below. This is followed by an 
overview of the approach used by EPA 
in the proposal for considering the 
above factors to identify States that 
make a significant contribution to 
downwind nonattainment. The 
comments and EPA’s response to 
comments on EPA’s weight-of-evidence 


proposal are then discussed. Following 
that discussion, the results of additional 
State-by-State UAM-—V modeling and 
State-by-State CAMx 3! source 
apportionment modeling performed by 
EPA in response to comments are 
summiarized.32 The EPA’s analysis of the 
modeling results in terms of the 
significance of the contributions of 
upwind States to downwind 
nonattainment is presented in Section 
II.C.4, Confirmation of States Making a 
Significant Contribution to Downwind 
Nonattainment. 


1. Major Findings From OTAG-Related 
Technical Analyses 


The major findings from the air 
quality and modeling analyses by OTAG 
and individual OTAG participants that 
are most relevant to today’s rulemaking 
are as follows: 

e several different scales of transport 
(i.e., intercity, intrastate, interstate, and 
inter-regional) are important to the 
formation of high ozone in many areas 
of the East; 

e emissions reductions in a given 
multistate region/subregion have the 
most effect on ozone in that same 
region/subregion; 

e emissions reductions in a given 


- multistate region/subregion also affect 


ozone in downwind multistate regions/ 
subregions; 

e downwind ozone benefits decrease 
with distance from the source region/ 
subregion (i.e., farther away, less effect); 

e downwind ozone benefits increase 
as the size of the upwind area being 
controlled increases, indicating that 
there is a cumulative benefit to 
extending controls over a larger area; 

e downwind ozone benefits increase 
as upwind emissions reductions 
increase (the larger the upwind 
reduction, the greater the downwind 
benefits); 

a regional strategy focusing on NOx 
reductions across a broad portion of the 
region will help mitigate the ozone 
problem in many areas of the East; 

e both elevated and low-level NOx 
reductions decrease ozone 
concentrations regionwide; 

e there are ozone benefits across the 
range of controls considered by OTAG; 
the greatest benefits occur with the most 
emissions reductions; there was no 
“bright line” beyond which the benefits 
of emissions reductions diminish 
significantly; 

e even with the large ozone 
reductions that would occur if the most 


3! Comprehensive Air Quality Model with 


Extensions. 
32 The UAM-V and CAMx models are described 
in the Air Quality Modeling TSD. 
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stringent controls considered by OTAG 
were implemented, there may still 
remain high concentrations in some 
portions of the OTAG region; and a 
regional NOx emissions reduction 
strategy coupled with local NOx and/or 
VOC reductions may be needed to 
enable attainment and maintenance of 
the NAAQS in this region. 

The above findings provide technical 
evidence that transport within portions 
of the OTAG region results in large 
contributions from upwind States to 
ozone in downwind areas, and that a 
regionwide approach to reduce NOx 
emissions is an effective way to address 
these interstate contributions. 


2. Summary of Notice of Proposed 
Rulemaking Weight-of-Evidence 
Approach 


The EPA relied on OTAG data to 
develop the information necessary to 


evaluate the weight-of-evidence factors 
identified above. These data include 
emissions (tons) and emission density 
(tons per square mile), air quality 
analyses, trajectory, wind vector, and 
“ozone cloud” analyses, and 
subregional zero-out modeling. In brief, 
EPA’s proposed approach was as 
follows: 

e the OTAG transport distance scale 
was applied to identify, based on the 
meteorological potential for transport, 
which States may contribute to ozone in 
downwind States; 

e the results of the OTAG subregional 
modeling runs (described below) were 
used to quantify the extent to which 
each subregion contributes to 
downwind nonattainment for the 1-hour 
and/or 8-hour NAAQS; 

e the OTAG 2007 Base Case NOx 
emissions and emissions density were 


used to identify States which emit large 
amounts of NOx and/or have a high 
density of NOx emissions compared to 
other States in the OTAG region and, 
therefore, have NOx emissions which 
may be great enough to contribute to 
downwind nonattainment; and the 
OTAG 2007 Base Case NOx emissions 
were also used to translate the findings 
from the subregional modeling to a 
State-by-State basis. 


a. Quantification of Contributions. As 
part of OTAG’s assessment of transport, 
a series of model runs were performed 
to examine the impacts of emissions 
from each of 12 multistate subregions on 
ozone in downwind areas. The locations 
of these subregions are shown in Figure 
II-1. 


Figure II-1. 


In each subregional model run, all 
manmade emissions were removed from 
one upwind subregion and the model 
was run for the OTAG July 1988 and 
1995 episodes. The ‘“‘parts per billion 
(ppb)” differences in ozone between 
each subregional zero-out run compared 
to the corresponding 2007 Base Case run 


OTAG Subregions 


were used to quantify the air quality 
impacts of the subregion on 
nonattainment downwind. 

In the proposed NOx SIP call, EPA 
considered areas as “nonattainment”’ if 
air quality monitoring indicates that the 
area is currently measuring 
nonattainment and if air quality 


modeling indicates future 
nonattainment, taking into account CAA 
control requirements and growth. In this 
regard, areas were considered 
nonattainment for the 1-hour NAAQS if 
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they had 1994-1996 33 monitoring data 
indicating measured 1-hour violations 
and 2007 Base Case 1-hour predictions 
>=125 ppb. Areas were considered to be 
nonattainment for the 8-hour NAAQS if 
they had 1994-1996 monitoring data 
indicating measured 8-hour violations 
and 2007 Base Case 8-hour predictions 
>=85 ppb. The inconsistency between 
the form of the 8-hour NAAQS, which 
considers 3 years of data for 
determining the average of the fourth- 
highest 8-hour daily maximum 
concentration at a monitor, and the 
limited predictions available from the 
OTAG episodes introduced a 
complication to the analysis of 8-hour 
contributions. It was not possible to use 
the model predictions in a way that 
explicitly matched the form of the 8- 
hour NAAQS. Instead, an analysis of 
seasonal and episodic ozone 
measurements was performed in an 
attempt to link 8-hour measured 
concentrations during the OTAG 
episodes to the form of the 8-hour 
NAAQS, as closely as possible. The 
results of that analysis indicated that the 
3-episode average of the second highest 
8-hour ozone concentrations measured 
during the OTAG 1991, 1993, and 1995 
episodes corresponded best, overall, to 
the 3-year average of the fourth highest 
8-hour daily ambient data. However, 
since OTAG subregional modeling was 
only available for the 1988 and 1995 — 
episodes, EPA used the concentrations 
during these two episodes in calculating 
average second high 8-hour 
concentrations.4 

b. Evaluation of 1-Hour and 8-Hour 
Contributions. In the proposal, EPA 
summarized the “ppb” contributions to 
downwind nonattainment from each 
subregion in terms of both the frequency 
and the magnitude of the downwind 
impacts over specific concentration 
ranges (e.g., 2 to 5 ppb, 5 to 10 ppb, 10 
to 15 ppb, etc.). The results indicate 
that, in general, large contributions to 
downwind nonattainment occur on 
numerous occasions. Although the level 
of downwind contribution varies from 
subregion to subregion, a consistent 
pattern is apparent for both 1-hour 
nonattainment and 8-hour 
nonattainment. Specifically, the results 
of the subregional modeling indicate 
that emissions from States in subregions 


33 Data for 1994-1996 were used because these 
were the most recent quality-assured data available 
at the time the analysis was performed. 

34In response to comments, EPA has reexamined 
the method for relating 8-hour model predictions 
during the OTAG episodes to the form of the 8-hour 
NAAQS. This is discussed further in Section 
IL.C.2.c, Comments and Responses on the Proposed 
Weight of Evidence Approach to Significant 
Contribution. 


1 through 9 produce large 1-hour and 8- 
hour contributions downwind in terms 
of the magnitude and frequency, 
including geographic extent, of the 
downwind impacts. In addition, 
nonattainment areas within many States 
in the OTAG region receive large and/ 
or frequent contributions from 
emissions in these subregions. The EPA 
proposed to find that most of the States 
whose emissions are wholly or partially 
contained within one or more of these 
subregions (i.e., Alabama, Connecticut, 
Delaware, Georgia, Illinois, Indiana, 
Kentucky, Maryland, Michigan, 
Missouri, New Jersey, New York, North 
Carolina, Ohio, Pennsylvania, South 
Carolina, Tennessee, Virginia, West 
Virginia, and Wisconsin, as well as the 
District of Columbia) are making a 
significant contribution to downwind 
nonattainment. In addition to the 
ambient impact demonstrated by the 
subregional modeling, this proposed 
finding was based on a determination 
that: 

e OTAG strategy modeling and non- 
OTAG modeling indicate that NOx 
emissions reductions across these States 
would produce large reductions in 1- 
hour and 8-hour ozone concentrations 
across broad portions of the region 
including 1-hour and 8-hour 
nonattainment areas; 

e these States are upwind from 
nonattainment areas within the 1- to 2- 
day distance scale of transport; 

e these States form a contiguous area 
of manmade emissions covering most of 
the core 3 ag of the OTAG region; 

e 11 of the States that are wholly 
within subregions 1 through 9 have a 
relatively high level of NOx emissions 
from sources in their States; these States 
are ranked in the top 50 percent of all 
States in the region in terms of total 
NOx emissions and/or have NOx 
emissions exceeding 1000 tons per day; 

e States wholly within subregions 1 
through 9 with lesser emissions have a 
relatively high density of NOx 
emissions; 

e for the seven States that are only 
partially contained in one of subregions 
1 through 9, the State total NOx 
emissions, as well as each State's 
contribution to NOx emissions in the 
subregions in which they are located, 
indicate that six of the States each have: 
NOx emissions that are more than 10 
percent of the total NOx emissions in 
one of these subregions, NOx emissions 
in the top 50 percent among all States, 
and/or a majority of its NOx emissions 
within one of these subregions. 

For the New England States that were 
not included in any of the OTAG zero- 
out subregions, EPA found that two of 
these States (i.e., Massachusetts and 


Rhode Island) have a high density of 
NOx emissions. Also, the trajectory and 
wind vector analyses indicated that 
these States are immediately upwind of 
nonattainment areas in other States. 

For the nine States in the OTAG 
region which are wholly within 
subregions 10, 11, and 12 (i.e., Florida, 
Kansas, Louisiana, Minnesota, 
Nebraska, North Dakota, Oklahoma, 
South Dakota, and Texas), and for 
Arkansas, Iowa, and Mississippi, EPA 
proposed that emissions from each of 
these States should be considered not to 
significantly contribute to downwind 
nonattainment. These States are further 
discussed below in Section II.C.5, States 
Not Covered by this Rulemaking. 

c. Comments and Responses on 
Proposed Weight-of-Evidence Approach 
to Significant Contribution. The EPA 
received a number of comments on 
various elements of the proposed 
weight-of-evidence approach. In 
addition, EPA received new modeling 
and analyses performed by commenters - 
which address the issue of significant 
contribution. The following is a 
summary of the major comments 
received by EPA and the responses to 
these comments. Additional comments 
and EPA’s response to these comments 
are provided in the Response to 
Comment document. 

Comment: Some commenters stated 
that it was inappropriate to use a 
weight-of-evidence approach to 
determine the significance of upwind 
emissions on downwind nonattainment. 
Rather, it was argued that EPA should 
use a specific “bright line” criterion. 
Other commenters supported the 
weight-of-evidence approach. 

Response: The magnitude and 
frequency of contributions from an 
upwind State to downwind 
nonattainment depend on the extent of 
the nonattainment problem in the 
downwind area, the emissions in the 
downwind area, the emissions in the 
upwind State, the distance between the 
upwind State and the downwind area, 
and weather conditions (i.e., winds and 
temperatures which favor ozone 
formation and transport). Because these 
factors vary in a complex way across the 
OTAG region, it is not possible to 
develop a single bright line test for 
significance that will be applicable and 
appropriate for all potential upwind- 
State-to-downwind-area linkages. 
Therefore, EPA believes that it is more 
appropriate to use a weight-of-evidence 
approach to account for all of these 
factors than establishing a bright line 
criterion. 

Comment: Some commented that EPA 
should not use the trajectory, wind 
vector, and “ozone cloud” analyses as a 
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basis for determining significant 
contribution because these techniques 
indicate air movement and do not 
account for ozone formation and 
depletion due to photochemical 
reactions and other processes. Other 
commenters argued in favor of using 
this information as means of linking 
upwind States with downwind 
nonattainment. 

Response: The EPA agrees that 
information from such techniques 
should not be used as the sole basis for 
finding that certain upwind States 
significantly contribute to 
nonattainment in specific downwind 
States. However, EPA believes that it is 
important to consider the “movement” 
of ozone and/or precursors as part of the 
air quality evaluation of contributions 
from upwind States. This factor is 
incorporated into the air quality models 
used by EPA for this rulemaking. The 
inclusion of this information, in 
conjunction with numerous other air 
quality factors in the models, provides 
for a more technically robust analysis 
than can be provided by the trajectory, 
ozone cloud, and wind vector analyses 
alone. 

Comment: A number of commenters 
stated that CAA section 110(a)(2)(D) 
requires a State-by-State demonstration 
that emissions within an upwind State 
make a significant contribution to 
nonattainment in another State and 
thus, EPA’s proposed approach of using 
subregional (i.e., multistate) modeling, 
together with each upwind State’s NOx 
emissions, to establish these linkages is 
legally flawed. These commenters 
argued that section 110(a)(2)(D) requires 
“each implementation plan submitted 
by a State” to contain provisions that 
prohibit any source or other type of 
emissions activity ‘within the State” 
from emitting air pollutants in amounts 
that contribute significantly to a 
downwind nonattainment problem. The 
commenters concluded that these 
provisions require, as a matter of 
technical procedure, that EPA must base 
its determination that emissions from a 
particular State significantly contribute 
to nonattainment downwind on a 
technical analysis of that particular 
State’s emissions. According to the 
commenters, section 110(a)(2)(D) by its 
terms, prohibits EPA from making that 
technical determination by examining 
the impact of emissions from a group of 
States on a downwind nonattainment 
problem, and then extrapolating from 
that information to determine whether 
emissions from each State within that 
group should be considered to make a 
significant contribution. 

As a technical matter, these 
commenters argue that if emissions from 


in assessing the contribution to a 
downwind State, there is no way to 
determine the amount of emissions in 
each contributing State that must be 
reduced. The commenters argue that the 
only way to establish specific upwind 
State to downwind State linkages is 
through air quality modeling on a State- 
by-State basis. Further, the commenters 
contend that once an area beyond a 
particular State’s boundaries is 
modeled, there is no way of knowing 
how much farther upwind to go in terms 
of defining a source area. In order to 
address these issues, many commenters 
stated that EPA must do State-by-State 
zero-out UAM-V modeling and/or State- 
by-State source apportionment 
modeling using the CAMx model to 
determine downwind contributions 
from upwind States. 

Response: On the legal issue, EPA 
disagrees that the above-referenced 
provisions of section 110(a)(2)(D), by 
their terms, mandate the technical 
procedure for EPA to make the 
determination of significant 
contribution. These provisions simply 
indicate that EPA must make that 
determination on a SIP-by-SIP basis, 
that is, for EPA to issue a SIP call with 
respect to a particular State, EPA must 
determine that the provisions of that SIP 
fail to adequately control emissions 
from sources within the State. However, 
these provisions do not mandate any 
particular technical procedure for 
making that determination. As a result, 
EPA may employ any technical 
procedure that is sufficiently accurate. 
As discussed below, EPA believes that 
its subregional approach is sufficiently 
accurate to justify the SIP call. However, 
in response to this and other comments, 
EPA did conduct State-by-State 
modeling. The results of this modeling, 
as discussed below, confirm the results 
of the subregional modeling. 

On the t ical issue, EPA used the 
subregional modeling as part of the 
proposed approach because OTAG had 
developed and relied on this modeling 
as part of its analysis to quantify the 
impacts of manmade emissions in 
upwind areas on ozone in downwind 
areas. In addition, in conjunction with 
other information, EPA believes that it 
is possible to make rational 
extrapolations from the subregional 
results in order to draw conclusions as 
to the contribution of individual States. 
The EPA believes that it is credible to 
use NO, emissions in each State, along 
with the subregional modeling results, 
in the determination of significance in 
view of the results of OTAG modeling 
which indicate that, in addition to local 
emissions, the level of ozone in a 


more than one State are lumped together 


downwind State is directly related to 
the magnitude of NO, emissions in 
upwind areas and the proximity of the 
upwind area to the downwind State. A 
more detailed discussion of the 
technical validity of the subregional 
modeling is contained in the Response 
to Comment Document. 

The EPA recognizes that State-by- 
State modeling would provide some 
additional precision to the magnitude 
and frequency of individual State-to- 
State contributions. In response to the 
recommendations for additional 
modeling, EPA performed both State-by- 
State UAM-—V zero-out modeling and 
State-by-State CAMx source 
apportionment modeling for many of 
the upwind States in the OTAG region 
which were proposed as significant 
contributors. The EPA’s analysis of the 
contributions to downwind 
nonattainment using the State-by-State 
modeling confirms the overall finding, 
based on the proposed subregional 
modeling, that the 23 jurisdictions 
identified in the proposal significantly 
contribute to nonattainment in 
downwind States. Specifically, the 
subregional modeling indicates that 
manmade emissions from sources in 
subregions 1 through 9 make large and/ 
or frequent contributions to 1-hour and 
8-hour nonattainment in specific 
downwind States. The EPA’s analysis of 
the State-by-State modeling 
demonstrates that each of the 23 
upwind jurisdictions identified through 
subregional modeling significantly 
contribute to nonattainment in specific 
downwind States. In addition, the 
results of the State-by-State modeling 
show that the specific upwind-State-to- 
downwind-nonattainment linkages 
indicated by the subregional modeling 
are confirmed overall by the State-by- 
State modeling. The State-by-State 
modeling analyses are summarized 
below and more fully documented in 
the Air Quality Modeling TSD. 

Comment: The EPA received 
comments that zero-out modeling 
introduces sharp spatial changes in 
emissions and pollutants along the 
edges of the zero-out area. The 
commenters contend that this is not 
credible and provides an incorrect 
assessment of transport. 

Response: The EPA disagrees with 
this comment, as discussed in the 
Response to Comments document. Also, 
as indicated above, in response to other 
comments, EPA has performed CAMx 
source apportionment modeling which 
does not use a zero-out technique for 
quantifying ozone contributions from 
upwind States. In general, EPA has 
found that the source apportionment 
technique and zero-out modeling 
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provide consistent information on the 
relative contribution of upwind States to 
downwind nonattainment. In cases 
where the two techniques do not 
provide consistent results, the source 
apportionment technique tends to 
indicate larger contributions than the 
zero-out modeling. The differences 
between these two modeling techniques 
are described further in the Air Quality 
Modeling TSD. 

Comment: Some comments referenced 
a study which analyzed the “noise” 
(i.e., uncertainty) in the UAM-V 
modeling system. This study purports to 
show that the contributions from some 
States EPA proposed as significant are 
within the ‘‘noise” of the model. 

Response: This study focuses on 
model uncertainty by varying many, but 
not all, inputs to the model. The study 
does not contend that the inputs 
selected by OTAG are incorrect, but 
rather that there may be other plausible 
values for these inputs. The results 
indicate that there is a range of 
uncertainty in predicted ozone 
associated with the range of possible 
values for the particular inputs studied 
by the commenter. The study does not 
indicate that there is any bias in the 
model’s predictions (i.e., there is no 
indication that the predictions are too 
high or too low). The specific values for 
the inputs being used by EPA in its air 
quality modeling are the same values 
that were used by OTAG. These values 
were selected by the OTAG Regional 
and Urban Scale Modeling Work Group, 
which included experts in air quality 
modeling from the public and private 
sector, in conjunction with the model’s 
developers, Systems Application 
International. The predictions from 
OTAG’s model runs using these same 
input values were evaluated against 
ambient measurements and found by 
OTAG to provide acceptable results. 
The EPA continues to believe that the 
specific inputs selected by OTAG are 
technically sound and the modeling 
results are credible. A further discussion 
of EPA’s response to this comment is in 
the Response to Comments document. 

Comment: Several commenters stated 
that emissions from large point sources 
of NO, in specific States do not 
contribute significantly to downwind 
nonattainment. 

Response: As discussed in Section 
I1.A.3.c, Definition of Significant 
Contribution, under EPA’s collective 
contribution approach, if emissions in 
the aggregate from a particular 
geographic region or State are found to 
contribute significantly to 
nonattainment downwind, then the 
emissions in that region or State are 
considered to be significant contributors 


to that nonattainment problem. 
Moreover, EPA treats emissions as 
“contributing significantly” only to the 
extent they may be eliminated through 
highly cost-effective reductions. Thus, if 
all emissions from a State, when 
considered in the aggregate, are found to 
contribute significantly to 
nonattainment downwind, and if there 
are highly cost-effective controls for 
NO, emissions from sources in the 
upwind State, then the amount of NO, 
emissions from these sources that can be 
eliminated with such controls are 
considered to be making a significant 
contribution. The amount of emissions 
determined through this approach to 
make a significant contribution may be 
relatively small, compared to the 
upwind State’s entire inventory; and the 
ambient impact downwind of 
eliminating that amount may be 
relatively small as well. However, this 
small impact does not mean that the 
emissions themselves are not significant . 
insofar as their contribution to 
nonattainment downwind. Further, as 
discussed in Section IV, Air Quality 
Assessment, when the amount of 
emissions required to be eliminated 
from upwind States are combined and 
modeled collectively, their ambient 
impact downwind is larger. 

omment: One commenter provided a 
recommendation for dealing with the 
concern that the spatial resolution of 
meteorological inputs to the air quality 
model may be too coarse to require that 
predicted exceedences correspond 
exactly with a county violating the 
NAAQS. The commenter’s 
recommendations were to base the 
selection of 1-hour nonattainment 
receptors on model predicted 
exceedences in either (a) all counties 
within the metropolitan statistical area 
containing the nonattainment area or (b) 
all counties comprising the designated 
1-hour nonattainment area. 

Response: The EPA believes that the 
appropriate way to address this issue is 
to use all counties comprising the 
designated 1-hour nonattainment area. 
That is, all counties in a designated 1- 
hour nonattainment area should be 
considered as possible nonattainment 
receptors for the purposes of evaluating 
contributions to nonattainment under 
the 1-hour NAAQS. The EPA recognizes 
that not all counties within a designated 
nonattainment area have monitors, and 
that some counties may have monitors 
that indicate attainment in that county. 
Even so, EPA recognizes that under the 
1-hour NAAQS, nonattainment 
boundaries are generally used to 
describe an area with the nonattainment 
problem. Thus, EPA believes that this 
geographic vicinity offers the best 


indication of an area that may be 
expected to have nonattainment air 
quality somewhere within its 
boundaries. The EPA believes that it is 
appropriate to include all counties in 
the designated nonattainment area 
because the entire nonattainment area is 
responsible for meeting the 1-hour 
NAAQS, even if only one monitor 
measures nonattainment at any one 
time. As noted elsewhere, EPA predicts 
that many 1-hour nonattainment areas 
that currently monitor nonattainment 
somewhere within the area will remain 
in nonattainment in 2007, in some cases 
because of predicted violations in 
counties that currently monitor 
attainment. The EPA believes that the 
entire area should be considered to be 
in nonattainment until all monitors in 
the area indicate attainment of the 
NAAQS. Thus, in today’s rulemaking, 
EPA used the designated 1-hour - 
nonattainment area in selecting the 
receptors to be used to evaluate impacts 
on downwind nonattainment problems. 
Comment: Several commenters 

questioned the validity of EPA’s 
approach of using the 3-episode average 
of the second highest 8-hour daily 
maximum concentration to represent 
the form of the 8-hour NAAQS (i.e., the 
3-year average of the fourth highest 8- 
hour daily maximum values at a 
monitor 35). Commenters expressed the 
concern that the average second high 
may not be representative for all areas 
across the OTAG domain. However, 
none of the commenters provided any 
suggested alternatives to EPA’s 

esponse: The analysis performed by 
EPA to establish a relationship between 
the air quality during the OTAG 
episodes and the form of the 8-hour 
NAAQS was based upon an analysis of 
3 years of monitoring data compared to 
monitoring data during the OTAG 
episodes. In response to comments, EPA 
performed an analysis to determine how 
the predicted average second high 8- 
hour values, as well as several 
alternative 8-hour values, compared to 
ambient 8-hour design values, based on 
1994 to 1996 measured data. Based on 
this analysis, EPA determined that, 
overall, the model-predicted average 
second high values underestimate the 
corresponding ambient design values for 
those counties in the OTAG domain 
with 1994-1996 ambient values >=85 
ppb. In addition to the average second 
high, EPA also compared six other 
measures of 8-hour model predictions to 
ambient design values. The six other 
measures include the highest, second 


3 For the purposes of discussion in this Section, 


these values are referred to as “design” values. 
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highest, third highest, and fourth 
highest ozone predictions across the 
July 1991, 1993, and 1995 episodes; the 
3-episode average of the highest 
concentrations; and the 3-episode 
average of the highest, second highest, 
and third highest concentrations. The 
EPA also developed the same measures 
using model predictions from all 4 
episodes for comparison to the ambient 
design values. The results indicate that 
none of the alternative measures 
provides a universal best match to 
ambient 8-hour design values in all 
States. Each of the indicators 
overestimates values in some areas and 
underestimates values in other areas to 
a varying extent. Furthermore, the best 
representation of 8-hour design values 
using predictions from the OTAG 
episodes varies from State to State. 
Given that the predicted average second 
high underestimates ambient 8-hour 
design values and that none of the other 
8-hour indicators examined by EPA 
provides a “best’’ match to ambient 
values in all cases, EPA has decided to 
analyze the contributions to 8-hour 
nonattainment problems using all 8- 
hour predictions >=85 ppb. The EPA 
believes that this approach is 
appropriate given that EPA is using 
modeling results for the 8-hour NAAQS 
merely as an indicator of the likelihood 
that areas that currently monitor 
violations of the 8-hour NAAQS will 
continue to be nonattainment for the 8- 
hour NAAQS and/or have 8-hour 
maintenance problems in 2007.3° Thus, 
the air quality analysis of 8-hour 
contributions, described below, focuses 
on all 8-hour values >=85 ppb. 

Comment: Several commenters 
submitted new State-by-State zero-out 
modeling using UAM-—V and CAM, 
source apportionment modeling 
purporting to show that contributions 
from particular upwind States are 
insignificant. 

Response: The EPA reviewed the 
commenters’ modeling to determine and 
assess (a) the technical aspects of the 
models that were applied; (b) the types 
of episodes modeled; (c) the methods for 

ating, analyzing, and presenting 
the results; (d) the completeness and 
applicability of the information 
provided; and (e) whether the technical 
evidence supports the arguments made 
by the commenters. Overall, the 


36 Similarly, the EPA is also using 1-hour model 
predictions >=125 ppb as an indicator that areas 
currently designated nonattainment for the 1-hour 
NAAQS will continue to be nonattainment for the 
1-hour NAAQS in 2007. 


modeling submitted by commenters is 
viewed by EPA as generally technically 
credible, although not complete in all 
cases. The EPA’s ability to fully evaluate 
and utilize the modeling submitted by 
commenters was hampered in some 
cases because only limited information 
on the results was provided. For 
example, a commenter may have 
provided results for only 1 or 2 days in 
an episode, or for only one of several 
episodes with no information presented 
on the results for the remaining days or 
episodes that were modeled. As another 
example, results were presented for only 
the peak ozone day in an episode while 
greater contributions may have been 
predicted on other high ozone days of 
the episode. For some of the modeling, 
the information was only presented in 
graphical form which made the results 
difficult to evaluate in a quantitative 
way. Also, in some cases the model 
predictions were only presented as 
episode composite values without 
information on peak contributions. The 
EPA’s full assessment of the modeling 
submitted by commenters is provided in 
the Response to Comments document. 
In light of the absence of complete 
information in the modeling provided 
by commenters and other comments 
calling for State-by-State analyses, EPA 
decided to perform additional air 
quality modeling of the type submitted 
by commenters in order to consider all 
of the data resulting from such model 
runs. The EPA modeling includes State- 
by-State zero-out modeling using UAM— 
V and State-by-State CAM, source 
apportionment modeling. 

PA conducted further analysis of 
other factors included in the multi- 
factor approach for significant 
contribution. The results of EPA’s 
consideration of these factors and EPA’s 
modeling are described next. 


3. Analysis of State-specific Air Quality 
Factors 


_a. Overall Nature of Ozone Problem 
(“Collective Contribution’). As 
described above, EPA believes that each 
ozone nonattainment problem at issue 
in today’s rulemaking is the result of 
emissions from numerous sources over 
a broad geographic area. The 
contribution from sources in an upwind 
State must be evaluated in this context. 
This “collective contribution” nature of 
the ozone problem supports the 
proposition that the solution to the 
problem lies in a range of controls 
covering sources in a broad area, 
including upwind sources that cause a 


substantial portion of the ozone 
problem. This upwind share is typically 
caused by NOx emissions from sources 
in numerous States. States adjacent to 
the State with the nonattainment 
problem generally make the largest 
contribution, but States further upwind, 
collectively, make a contribution that 
constitutes a large percentage in the 
context of the overall problem. As an 
example to illustrate the overall nature 
of the ozone problem, EPA discusses 
below the ozone problem in the New 
York City nonattainment area. 


b. Extent of Downwind 
Nonattainment Problems. For each 
downwind area to which an upwind 
State may be linked, EPA also examined 
the extent of the downwind 
nonattainment problem, including the 
air quality impacts of controls required 
in downwind areas under the CAA, as 
well as of controls required or 
implemented on a national basis. As 
indicated elsewhere, EPA determined 
that a downwind area should be 
considered “‘nonattainment”’ for 
purposes of section 110(a)(2)(D)(i)(1) 
under the 1-hour NAAQS if the area 
currently (as of the 1994-96 time 
period) has nonattainment air quality 37 
and if the area is modeled to have 
nonattainment air quality in the year 
2007, after implementation of all 
measures specifically required of the 
area under the CAA as well as 
implementation of Federal measures 
required or expected to be implemented 
by that date. The EPA determined that 
each such downwind area had a 
residual nonattainment problem even 
after implementation of all these control 
measures. The presence of residual 
nonattainment is a factor that supports 
the need to reduce emissions from 
upwind sources to allow further 

progress towards attainment.38 As an 
example, the residual nonattainment for 
the New York City area is discussed in 
more detail below. 


37 As explained elsewhere, for the 1-hour 
standard, EPA based its determination as to the 
boundaries of the area with air quality violating the 
NAAQS on the boundaries of the area designated 
as nonattainment. 

38 Indeed, the modeling relied on in today’s action 
indicates that many downwind nonattainment areas 
carry a residual nonattainment problem even after 
implementation of regional reductions by all the 
States affected by today’s action. Although not 
essential to EPA’s conclusions, the presence of this 
nonattainment problem even after implementation 
of regional controls, based on the modeling used in 
today’s rulemaking, indicates that even further 
reductions, regionally or locally, would be needed 
to assure attainment in those downwind areas. 
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c. Air Quality Impacts of Upwind 
Emissions on Downwind 
Nonattainment. As indicated above, in 
response to comments, additional air 
quality modeling was performed by EPA 
to confirm the proposed approach 
which relied on subregional modeling to 
quantify the impacts of emissions from 
upwind States on nonattainment in 
downwind areas. The additional 
modeling consisted of State-by-State 
zero-out modeling using UAM-V and 
State-by-State source apportionment 
modeling using the CAMx 
Anthropogenic Precursor Culpability 
Assessment (APCA) technique.*? A 
description of these models is contained 
in the Air Quality Modeling TSD. Both 
models are currently being used by the 
scientific and regulatory community for 
air quality assessments. The EPA is not 
aware of any information that would 
indicate that either model provides 
more credible predictions than the 
other. Each modeling technique ({i.e., 
zero-out and source apportionment) 
provides a different technical approach 
to quantifying the downwind impact of 
emissions in upwind States. The zero- 
out modeling analysis provides an 
estimate of downwind impacts by 
comparing the model predictions from a 
Base Case run to the predictions from a 
run in which the Base Case manmade 
emissions are removed from a specific 
State. In contrast, the source 
apportionment modeling quantifies 
downwind impacts by tracking 
formation, chemical transformation, 
depletion, and transport of ozone 
formed from emissions in an upwind 
source area and the impacts that ozone 


has on nonattainment in downwind 
areas. The EPA ran both models for all 
four OTAG episodes (i.e., July 1-11, 
1988; July 13--21, 1991; July 20-30, 
1993; and July 7-18, 1995) using the 
2007 SIP Call Base Case emissions. The 
development of emissions for this Base 


Case scenario are described in Section 


IV, Air Quality Assessment. 
The EPA selected several metrics in 
order to evaluate the downwind 


contributions from emissions in upwind 


States. The metrics were designed to 


provide information on the three 


fundamental factors for evaluating 


whether emissions in an upwind State 
make large and/or frequent 
contributions to downwind 
nonattainment. These factors are (a) the 
magnitude of the contribution, (b) the 
frequency of the contribution, and (c) 
the relative amount of the contribution. 
The magnitude of contribution factor 
refers to the actual amount of “ppbs” of 
ozone contributed by emissions in the 
upwind State to nonattainment in the 
downwind area. The frequency of the 
contribution refers to how often the 
contributions occur and how extensive 
the contributions are in terms of the 
number of grids in the downwind area 
that are affected by emissions in the 
upwind State. The relative amount of 
the contribution is used to compare the 
total “ppb” contributed by the upwind 


State to the total “ppb” of 


nonattainment in the downwind area. 


As indicated above, two modeling 


techniques (i.e., UAM-—V zero-out and 
CAMx source apportionment) were used 
for the State-by-State evaluation of 
contributions. The EPA developed 


metrics for both modeling techniques 
for each of the three factors. However, 
because of the differences between the 
two techniques, some of the metrics 
used for the UAM-—V modeling and the 
CAMx modeling are different. The 
specific UAM-V and CAMx metrics and 
how they relate to the three factors used 
for the evaluation of contributions are 
described below. 


The EPA examined the contributions 
from upwind States to downwind 
nonattainment for several types of 
nonattainment receptors. Nonattainment 
receptors for the 1-hour analysis include 
those grid cells that (a) are associated 
with counties designated as 
nonattainment for the 1-hour NAAQS 
and |b) have 1-hour Base Case model 
predictions >=125 ppb. These grid cells 
are referred to as “designated plus 
modeled” nonattainment receptors. 
Using these receptors, the metrics were 
calculated for each 1-hour 
nonattainment area as well as for each 
State. To calculate the metrics by State, 
all of the 1-hour nonattainment 
receptors in that State were pooled 
together. Table II—1 lists the 1-hour 
nonattainment areas that were 
considered in this analysis, along with 
the State(s) in which the nonattainment 
area is located. In addition to the areas 
listed in Table II-1, EPA also evaluated 
the contributions of upwind States to 
ozone concentrations over Lake 
Michigan because modeled air quality 
over the lake can be indicative, under 
certain weather conditions, of air 
quality in portions of the States 
surrounding the lake.*! 


TABLE li-1.—1-HOUR NONATTAINMENT AREAS EVALUATED ~ 


Nonattainment area 


State(s) 


Atlanta 


Baitimore 


Birmingham 


Boston/Portsmouth 1 


Chicago/Milwaukee 2 


Cincinnati 


Greater Connecticut 


Louisville 


Memphis 


New York City 


Philadelphia 


Pittsburgh 


Portland 


Rhode Island 


Southwestern Michigan 3 


39 For ease of discussion, EPA is using the term 
“UAM-V”" to refer to the UAM-V State-by-State 
zero-out modeling and the term “CAMx” to refer to 
the CAMx source apportionment modeling. 

4° For ease of discussion in this Section, the 1- 
hour nonattainment areas and the set of 
nonattainment receptors pooled over an entire State 
are referred to as downwind areas. 

+! High measured ozone concentrations in 
portions of Illinois, Indiana, Michigan, and 


Georgia. 

Maryland. 

Alabama. 

Massachusetts, New Hampshire. 
Iilinois, Indiana, Wisconsin. 
Kentucky, Ohio. 

Connecticut. 

Indiana, Kentucky. 

Mississippi, Tennessee. 
Connecticut, New Jersey, New York. 


Pennsylvania. 
Maine. 

Rhode Island. 
Michigan. 


Wisconsin near the shoreline of Lake Michigan are 
often associated with weather conditions which 
cause ozone precursor pollutants to be blown 
offshore over the lake during the morning, where 
they can form high ozone concentrations which 
then return onshore during “lake breeze” wind 
flows in the afternoon. Because the size of the grid 
cells used in the OTAG modeling is relatively large 
compared to the spatial scale of the lake breeze, the 
high ozone concentrations predicted over the lake 


Delaware, Maryland, New Jersey, Pennsylvania. 


may not be blown back onshore in the model. Since 
high concentrations over the lake do, in reality, 
impact air quality along the shoreline of one or 
more of these States, the EPA believes that it is 
appropriate to use predicted contributions to ozone 
over Lake Michigan as a surrogate for contributions 
to any one of the surrounding States {i.e., Illinois, 
Indiana, Michigan, and Wisconsin). 


| 
| | 
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TABLE lI-1.—1-HOUR NONATTAINMENT AREAS EVALUATED—Continued 


Nonattainment area 


State(s) 


St. Louis 


illinois, Missouri. 


Washington, DC 


Western Massachusetts 


District of Columbia, Maryland, Virginia. 
Massachusetts. 


of this analysis EPA has combined the Greater Boston nonattainment area which includes portions of Massachusetts and 


New Hampshire, with the Portsmouth, New Hampshire nonattainment area into a single downwind nonattainment receptor area. 
2For the purposes of this analysis EPA has combined the 1-hour nonattainment counties that are along the shoreline of Lake Michigan in the 


States of Illinois, indiana, and Wisconsin into a si 
i EPA has 


For the 8-hour analysis, 
nonattainment receptors are those grid 
cells that (a) are associated with 
counties currently violating the 8-hour 
NAAQS (based on 1994-1996 data) and 
(b) have 8-hour Base Case model 
predictions >=85 ppb. These grid cells 
are referred to as “violating plus 
modeled” nonattainment receptors. The 
metrics for the 8-hour contribution 
analyses were calculated on a State-by- 
State basis by pooling together the 
“violating plus modeled” receptors in a 
State. 

(1) UAM-V State-by-State Modeling. 
In the UAM-V zero-out model runs all 
manmade emissions in a given upwind 
State were removed from the Base Case 
scenario. Each zero-out scenario was 
run for all 4 episodes and the ozone 
predictions in downwind States were 
then compared to those from the Base 
Case run in order to quantify the 
downwind impacts of emissions from 
the upwind State (i.e., the State in 
which the manmade emissions were 
removed). The EPA performed zero-out 
runs for the following set of States: 

e Alabama, Georgia, Illinois, Indiana, 
Kentucky, Massachusetts, Michigan, 
Missouri, North Carolina, Ohio, South 
Carolina, Tennessee, Virginia, West 
Virginia, and Wisconsin. 

Zero-out modeling for Massachusetts 
was performed because this State was 
the only State in the Northeast with 
relatively large NOx emissions that was 
not included in any of the OTAG 
subregional modeling. The other States 
listed above were selected for zero-out 
modeling in order to respond to 
comments that emissions in all or 
portions of each of these States do not 
contribute significantly to downwind 
nonattainment. 

The EPA analyzed the model- 
predicted ozone concentrations from the 
zero-out runs using the four metrics 
described below. The results for these 
metrics are too voluminous to include 
in the notice in their entirety. The full 
set of results is contained in the Air 

Quality Modeling TSD. Each metric was 
calculated using 1-hour daily maximum 
concentrations >=125 ppb as well as 8- ~ 


downwind nonattainment receptor area. 
-hour 


hour daily maximum concentrations 

>=85 ppb. Model predictions from all 4 
episodes were used for calculating the 
metrics.*? 

UAM-V Metric 1: Exceedences. This 
metric is the total number of predicted 
concentrations exceeding the NAAQS 
(ie. 1-hour values >=125 ppb and 8- 
hour values >=85 ppb) within the 
downwind area. In calculating this 
metric, EPA summed the number of 
occurrences of values above the 
applicable standard (i.e., 1-hour or 8- 
hour) for all nonattainment receptors 
within the downwind area. For 
example, in Downwind Area #1 there _ 
are five 1-hour “designated plus 
modeled” nonattainment receptors. For 
this downwind area, the Base Case 
value for Metric 1 is calculated by first 
counting the number of days, across all 
four episodes, that had 1-hour daily 
maximum values >=125 ppb at each of 
the five receptors. The result is the total 
number of exceedences at each receptor 
over all days in all four episodes. The 
total number of exceedences at each 
receptor is then summed across all five 
receptors to produce the total number of 
exceedences in Downwind Area #1, 
which is the value for Metric 1 for this 
area. 

UAM-V Metric 2: Ozone Reduced— 
ppb. This metric shows the magnitude 
and frequency of the “ppb” impacts 
from each upwind State on ozone 
concentrations in each downwind area. 
These impacts are quantified by 
calculating the difference in ozone 
concentrations between the zero-out run 
and the Base Case. The results are then 
tabulated in terms of the number of 
“impacts” within six concentration 
ranges: >=2 to 5 ppb, >=5 to 10, >=10 
to 15, >=15 to 20, >=20 to 25, and >=25 
ppb. The impacts for 1-hour daily 
maximum values and 8-hour daily 
maximum values are determined by 


“Model predictions from the first few days of _ 
each episode are considered “ramp-up” days and 
were excluded from the analysis, following the 
procedures adopted by OTAG. The ramp-up days 
include the first 3 days of the July 1988, 1991, and 
1995 episodes and the first 2 days of the July 1993 
episode. 


nonattainment counties that are along the shoreline of Lake Michigan in the 
nonattainment receptor area. 


tallying the total “number of days and 
grid cells” >=125 ppb or >=85 ppb that 
receive contributions within the 
concentration ranges. In the analysis of 
contributions, as described below, the 
data from Metric 2 are used in 
conjunction with Metric 1 to determine 
the percent of the exceedences in the 
downwind area that receive 
contributions of >=2 ppb, >= 5 ppb, 
>=10, ppb, etc. The maximum “‘ppb” 
impact within the downwind area is 
also calculated. 

UAM-V Metric 3: Total ppb Reduced. 
This metric quantifies the total ppb 
contributed in the downwind area from 
an upwind State, not including that 
portion of the contribution that occurs 
below the level of the NAAQS. For 1- 
hour concentrations, Metric 3 is 
calculated by taking the difference 
between the Base Case predictions in 
each nonattainment receptor and either 
(a) the corresponding value in the zero- 
out run, or (b) 125 ppb, whichever is 
greater (i.e., 125 ppb or the prediction 
in the zero-out run). The Base Case vs. 
zero-out differences are summed over 
all days and across all nonattainment 
receptors in the downwind area. The 
calculation of this metric is illustrated 
by the following example. If the Base 
Case 1-hour daily maximum ozone 
prediction is 150 ppb and the 
corresponding value from the zero-out 
run is 130 ppb, then the difference used 
in this metric is 20 ppb. However, if the 
value from the zero-out run is 115 ppb, 
then the difference used in this metric 
is 25 ppb (i.e., 150 ppb—125 ppb, 
because 115 ppb i is less than 125 ppb). 

For analyzing the contributions using 
Metric 3, the values of this metric are 
compared to the total amount of ozone 
above the NAAQS (i.e., 125 ppb, 1-hour 
or 85 ppb, 8-hour) in the Base Case. This 
baseline measure of the “total amount of 
nonattainment” (i.e., the total “ppb” of 
ozone that is above the NAAQS) is 
calculated by summing the “ppb” 
values in the Base Case that are above 
the level of the NAAQS. The total 
contribution from an upwind State to a 
particular downwind area calculated by 
Metric 3 is expressed in relation to the 


= 
purposes 
State of Michigan into a single downwind 4 
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amount that the downwind area is in 
nonattainment. For example, if Upwind 
State #1 contributes a total of 50 ppb 
>=125 ppb to Downwind Area #2 and 
the total Base Case ozone >=125 ppb in 
Downwind Area #2 is 500 ppb, then the 
contribution from Upwind State #1 (i.e., 
50 ppb) to Downwind Area #2 is 
equivalent to 10 percent of Downwind 
Area #2’s nonattainment problem (i.e., 
50 ppb divided by 500 ppb, times 100). 

—-V Metric 4: Population- 
Weighted Total ppb Reduced. This 
metric is similar to the ““Total ppb 
Reduced” metric except that the 
calculated contributions are weighted 
by (i.e., multiplied by) population. In 
calculating this metric, the “ppb” 
contributions are determined for each 
nonattainment receptor, then summed 
across al] nonattainment receptors in a 
particular downwind area. During this 
calculation, the population in the 
nonattainment receptor is multiplied by 
the total contribution in that receptor 
(i.e., grid cell) and then this value is 
added to the corresponding values for 
the other receptors in the downwind 
area. The results for this metric are 
expressed relative to the population- 
weighted Base Case amount similar to 
the approach followed with Metric 3, as 
described above. 

(2) CAMx Source Apportionment 
Modeling. In the CAMx modeling, the 
source apportionment technique was 
used to calculate the contributions from 
upwind States to ozone concentrations 
above the NAAQS in downwind areas. 
Due to computational constraints, it was 
not possible for EPA to treat each State 
in the OTAG region as a separate source 
area. Several of the smaller States in the 
Northeast were grouped together as 
were seven States in the far western 
portion of the region. The following 
States were treated as individual source 
areas: 

e Alabama, Florida, Georgia, Illinois, 
Indiana, Iowa, Kentucky, Louisiana, 
Maine, Massachusetts, Michigan, 
Mississippi, Missouri, New Jersey, New 
York, North Carolina, Ohio, 
Pennsylvania, South Carolina, 
Tennessee, Texas, Virginia, West 
Virginia, and Wisconsin. 

e following States were grouped 
together: 

e Connecticut and Rhode Island were 
combined; Maryland, Delaware and the 
District of Columbia were combined; 
New Hampshire and Vermont were 
combined; and Arkansas was combined 
with the portions of Oklahoma, Kansas, 
Minnesota, Nebraska, North Dakota, and 
South Dakota that lie within the OTAG 

on. 
he contributions from each of these 
source areas to downwind 


nonattainment were evaluated using 
four metrics. As indicated above, the 
CAMx metrics are calculated for the 
same types of nonattainment receptors 
as the UAM-V zero-out metrics. The 
CAMx metrics are calculated in a way 
that is different from the metrics used 
for the zero-out runs in large part 
because of the differences between the 
two techniques. The zero-out modeling 
calculates contributions using the 
difference in predictions between two 
model runs (i.e., a Base Case and a 
State-specific zero-out run). In contrast, 
the CAMx source apportionment 
technique calculates contributions by 
internally tracking ozone formed from 
emissions in each source area. In raw 
form, the source apportionment 
technique produces a “‘ppb” 
contribution from each source area to 
hourly ozone in each receptor grid cell. 
The individual hourly “ppb” 
contributions were treated in the way 
described below to calculate 1-hour and 
8-hour values for the four metrics. The 
approach was based on 
recommendations to EPA by Environ, 
the developers of CAMx. Fer 1-hour 
concentrations the metrics are 
calculated based on contributions to all 
hourly predictions >=125 ppb. For 8- 
hour concentrations, the metrics are 
calculated based on the contribution to 
every 8-hour period in a day with an 
average concentration >=85 ppb. In 
order to provide a link to the way 1- 
hour and 8-hour concentrations were - 
treated for the zero-out runs, EPA also 
calculated the CAMx metrics for 1-hour 
daily maximum values >=125 ppb and 
8-hour daily maximum values >=85 
ppb. +3 The full set of results for all of 
the CAMx metrics is contained in the 
Air Quality Modeling TSD. 

The CAMx Metrics 1 and 2 provide 
information on the magnitude and 
frequency of contributions in a form that 
is similar to UAM-V Metrics 1 and 2. 

CAMx Metric 3: Highest Daily 
Average Contribution. This metric is the 
highest daily average ozone “ppb” 
contribution from each upwind source 
area to each downwind nonattainment 
receptor area over all days modeled in 
all four episodes. The following 
example illustrates how this metric is 
calculated for 1-hour ozone 
concentrations. Similar procedures are 
followed for calculating this metric for 
8-hour concentrations. First, the hourly 


43 As described in the Air Quality Modeling TSD, 
the metrics calculated using the hourly 
contributions >= 125 ppb are consistent with the 
metrics calculated using 1-hour dai!y maximum 
contributions >= 125 ppb. Similarly, the metrics 
calculated using all 8-hour periods >= 85 ppb are 
consistent with the metrics calculated using 8-hour 
daily maximum values >= 85 ppb. 


“ppb” contributions from a particular 
upwind source area to each 
nonattainment receptor in a downwind 
area are summed across all receptors in 
the downwind area. This total daily 
contribution is then divided by the 
number of hours and grid cells >=125 
ppb in the downwind area to determine 
the daily average “ppb” contribution. 
This calculation is performed on a day 
by diay basis for each day in the 4 
episodes. After the average 
contributions are calculated for each 
day, the highest daily average value 
across all episodes is selected for 
analysis. In addition, the highest daily 
average contribution is expressed as a 
percent of the downwind area’s average 
ozone >=125 ppb. That is, the highest 
daily average “ppb” contribution is 
divided by the average of the ozone 
concentrations >=125 ppb on that day 
(i.e., the day on which the highest 
average ppb contribution occurred). For 
example, if the highest daily average 
contribution from an upwind State to 
nonattainment downwind is 15 ppb and 
the average of the hourly ozone values 
>=125 ppb on this day in the downwind 
area is 150 ppb, then the 15 ppb 
coritribution, expressed as a percent, is 
10 percent. 

CAMx Metric 4: Percent of Total 
Manmade Ozone Contribution. This 
metric represents the total contribution 
from emissions in an upwind State 
relative to the total ozone for all hours 
above the NAAQS in the downwind 
area. This metric, which is referred to as 
the “average contribution,” is calculated 
for each episode as well as for all four 
episodes combined. The following 
example is used to illustrate how this 
metric is calculated for a single episode 
for a particular downwind area. In step 
1, all predicted Base Case hourly values 
>=125 ppb in the downwind area are 
summed over all nonattainment 
receptors and all days in an episode. In 
step 2, the “ppb” contributions from a 
source area to this downwind area are 
summed over all nonattainment 
receptors in the downwind area and all 
days in the episode to yield a total ppb 
contribution. The total contribution 
calculated in Step 2 is then divided by 
the total ozone >=125 ppb in the 
downwind area to produce the fraction 
of ozone >=125 ppb in the downwind 
area that is due to emissions from the 
upwind source area. This fraction is 
multiplied by 100 to express the result 
as a percent. 

4. Confirmation of States Making a 
Significant Contribution to Downwind 
Nonattainment 


In the proposal, EPA made findings of 
significant contribution based on a 
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weight-of-evidence approach that 
included consideration of air quality 
contributions based on subregional 
modeling. As discussed in section II.C.2, 
Summary of Notice of Proposed 
Rulemaking Weight-of-Evidence 
Approach, EPA believes that the 
subregional modeling provides an 
adequate independent basis for 
determining which States contribute 
significantly to downwind 
nonattainment. The evaluation of the 
State-by-State modeling confirms the 
overall findings that were based on the 
subregional modeling and provides 
more refined information regarding the 
impacts of specific upwind States on 
nonattainment in individual downwind 
areas. This State-by-State modeling is 
discussed in more detail below. 

a. Analysis Approach. The EPA has 
analyzed the results of the State-by-State 
UAM-YV zero-out modeling and the 
State-by-State CAMx source 
apportionment modeling for each of the 
23 jurisdictions for which this modeling 
is available.44 Both UAM-V and CAMx 
modeling results are available for fifteen 
States (i.e., Alabama, Georgia, Illinois, 
Indiana, Kentucky, Massachusetts, 
Michigan, Missouri, North Carolina, 
Ohio, South Carolina, Tennessee, 
Virginia, West Virginia, and Wisconsin). 
For an additional eight States (i.e., 
Connecticut, Delaware, the District of 
Columbia, Maryland, New Jersey, New 
York, Pennsylvania, and Rhode Island), 
CAMx modeling is available. Also, as 
noted above in Section II.C.3, State-by- 
State Air Quality Modeling, Connecticut 
and-Rhode Island were combined as a 
single source area, and Maryland, the 
District of Columbia, and Delaware were 
also combined as a single source area. 
Because the NOx emissions and/or NOx 
emissions density is large in each 
jurisdiction within both of these 
combined source areas, EPA believes 
that the downwind contributions from 


these combined source areas can be 
attributed to each jurisdiction within 
the source area. 

For the 1-hour NAAQS, EPA 
evaluated downwind impacts in two 
ways using the factors described in 
Section II.C.3, State-by-State Air Quality 
Modeling. First, EPA evaluated the 
contributions from each upwind State to 
nonattainment in each downwind State. 
Second, the EPA evaluated the 
contributions from each upwind State to 
nonattainment in each downwind 1- 
hour nonattainment area. In downwind 
States which only contain a single 
intrastate nonattainment area (e.g., 
Atlanta), the results of the downwind 
State and downwind nonattainment 
area analyses are the same because the 
same nonattainment receptors are used 
in both cases. For the 8-hour NAAQS, 
EPA evaluated the contributions from 
upwind States to 8-hour nonattainment 
in each downwind State. 

The EPA used the following process 
in determining whether a particular 
upwind State contributes significantly 
to 1-hour nonattainment in an 
individual downwind area. First, EPA 
reviewed the extent of the 
nonattainment problem in the 
downwind area using ambient design 
values and model predictions of future 
ozone concentrations after the 
application of (a) 2007 Base Case 
controls, (b) additional local NOx 
reductions, and (c) regional reductions 
(additional local plus upwind NOx 
reductions).*5 As indicated above, EPA 
determined that each downwind area 
had a residual nonattainment problem 
even after implementation of the control 
measures in the 2007 Base Case. 

Second, using the information from 
CAMx Metric 4 46, EPA reviewed (a) the 
relative portion of the ozone problem in 
each downwind area that is due to 
“local” emissions (i.e., emissions from 
the entire State or States in which the 


TABLE II-2.—METRICS ASSOCIATED WITH EACH CONTRIBUTION FACTOR 


downwind area is located), (b) the total 
contribution from all upwind emissions 
(i.e., the sum of the contributions from 
manmade emissions in all upwind 
States, combined), and (c) the 
contribution from manmade emissions 
in individual upwind States. The local 
versus upwind contributions for each 
downwind area are provided in the Air 
Quality Modeling TSD. The EPA 
analyzed this information to determine 
whether upwind emissions are an 
important part of the downwind areas’ 
nonattainment problem. In general, the 
data indicate that, although a substantial 
portion of the 1-hour nonattainment 
problem in many of the downwind areas 
is due to local emissions, a substantial 
portion of the nonattainment problem is 
also due to emissions from upwind 
States. In addition, for most upwind- 
State-to-downwind-area linkages there 
is no single upwind State that makes up 
all of the upwind contribution. Rather, 
the total contribution for all upwind 
States combined is comprised of 
individual contributions from a number 
of upwind States many of which are 
relatively similar in magnitude such 
that there is no “bright line” which 
distinguishes between the contributions 
from most of the individual upwind 
States. 


Third, EPA determined whether each 
individual upwind State significantly 
contributes to nonattainment in a 
particular downwind area using the 
UAM-V and CAMx metrics to evaluate 
three aspects, or factors of the 
contribution.*7 These factors include the 
magnitude, frequency, and relative 
amount of the contribution. The specific 
UAM-V and CAMx metrics which 
correspond to each of the factors are 
identified in Table II-2. As indicated in 
the table, there is at least one metric 
from each modeling technique that 
corresponds to each of the three factors. 


Factor 


UAM-V 


CAMx 


Magnitude of Contribution .... 


Frequency of Contribution .... 


Relative Amount of Contribu- 
tion. 


Maximum “ppb” contribution (Metric 2) 


Number and percent of exceedences with contributions 
in various concentration ranges (Metric 1 and 2) 
Total “ppb” contribution relative to the total “ppb” that 
the downwind area is above the NAAQS (Metric 3); 
and Total population-weighted “ppb” contribution rel- 
ative to the total population-weighted “ppb” that the 
downwind area is above the NAAQS (Metric 4) 


Maximum “ppb” Contribution (Metric 2); and Highest 
Daily Average Contribution (Metric 3). 

Number and percent of exceedences with contributions 
in various concentration ranges (Metric 1 and 2). 

Four-episode average percent contribution from the 
upwind State to nonattainment in the downwind area 
(Metric 4); and Highest single-episode average per- 
cent contribution from the upwind State to nonattain- 

ment in the downwind area (Metric 4). 


44The approach for dealing with the 15 States in 
the OTAG domain which were not proposed to 
make a significant contribution to downwind 
nonattainment are discussed below in Section 
ILC.5, States Not Covered by this Rulemaking. 


45 Scenarios (b) and (c) refer to the runs used to 
assess transport as described in Section IV. 

* This information represents the average 
contributions across al] four episodes. In addition 
to the four-episode average contribution, EPA also 
examined the highest single-episode average 


contribution from each upwind State to each 
downwind area. 

47 The factors used to interpret the metrics should 
not be confused with the multi-factor approach 
used to identify the amounts of NOx emissions that 
contribute signficantly to nonattainment. 
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It should be noted that the relative 
contributions of individual upwind 
States to a particular downwind area 
add up to 100 percent for the CAMx 4- 
episode average percent contribution. 
However, this is not the case for the 
CAMx highest single-episode average 
percent contribution since the value 
from one upwind State can occur in a 
different episode than the value from 
another upwind State for the same 
downwind area. In addition, it should 
be noted that UAM-V Metrics 3 and 4 
are used in combination to express the 
total contribution above the NAAQS 
relative to the total amount that the 
downwind area is above the NAAQS. 
The values for each of these metrics also 
do not add up to 100 percent when 
considering contributions from multiple 
upwind States to an individual 
downwind area. 

The EPA compiled the UAM-V and 
CAMx metrics by downwind area in 
order to evaluate the contributions to 
downwind nonattainment. The data on 
1-hour and 8-hour contributions were 
compiled and analyzed separately. The 
data were reviewed to determine how 
large of a contribution a particular 
upwind State makes to nonattainment 
in each downwind area in terms of the 
magnitude of the contribution and the 
relative amount of the total 
contribution. The data were also 
examined to determine how frequently 
the contributions occur. 

The first step in evaluating this 
information was to screen out linkages 
for which the contributions were very 
low, as described in the Air Quality 
Modeling TSD. The finding of 
significance for linkages that passed the 
initial screening criteria was based on 
EPA’s technical assessment of the 
values for the three contribution factors. 
Each upwind State that had large and/ 
or frequent contributions to the 
_ downwind area, based on these factors, 
is considered as contributing 
significantly to nonattainment in the 
downwind area. The EPA believes that 
each of the factors provides an 
independent legitimate measure of 
contribution. However, there had to be 


multiple factors that indicate large and/ 
or frequent contributions in order for 
the linkage to be significant. In this 
regard, the finding of a significant 
contribution for an individual linkage 
was not based on any single factor. 

For many of the individual linkages 
the factors yield a consistent result (i.e., 
either large and/or frequent 
contributions or small and/or infrequent 
contributions). In some cases, however, 


not all of the factors are consistent. For _ 


upwind-downwind linkages in which 
some of the factors indicate high and/or 
frequent contributions while other 
factors do not, EPA considered the 
overall number and magnitude of those 
factors that indicate large and/or 
frequent contributions compared to 
those factors that do not. Based on an 
assessment of all the factors in such 
cases, EPA determined that the upwind 
State contributes significantly to 
nonattainment in the downwind area if 
on balance the factors indicate large 
and/or frequent contributions from the 
upwind State to the downwind area. 

The EPA’s evaluation of the 
contributions to 1-hour nonattainment 
in New York City is presented as an 
example to illustrate this process. The 
New York City area, which consists of 
portions of New York, New Jersey, and 
Connecticut, is designated as a severe 
nonattainment area under the 1-hour 
NAAQS. The ambient 1-hour design 
value in New York City, based on 1994 
through 1996 monitoring data is 144 
ppb. During the four OTAG episodes, 39 
percent of the days are predicted to have 
1-hour exceedences in 2007 after the 
implementation of all CAA controls and 
Federai measures.*® Moreover, EPA’s air 
quality modeling of the benefits of 
regional NOx strategies, as described in 
Section IV, Air Quality Assessment, 
indicates that there would still be 
exceedences of the 1-hour NAAQS 
remaining in New York City even with 
eliminating the significant amounts of 
emissions required by this NOx SIP 
Call. 

In the assessment of contributions to 
New York City, EPA examined the local 
versus upwind contributions to 1-hour 


nonattainment in this area, as shown in 
Table II-3. Local emissions in the New 
York City nonattainment area are spread 
among numerous stationary sources, 
area sources, highway sources, and 
nonroad sources, each of which 
contributes only a very small, indeed 
sometimes immeasurable, amount to 
New York City’s ozone nonattainment 
problem. Combined, these emissions 
result in approximately 55 percent of 
the New York City area’s ozone 
problem. Emissions from States upwind 
of New York, New Jersey, and 
Connecticut, on average across all four 
episodes, contribute 45 percent of the 


~ nonattainment problem in New York 


City is due to. However, no single State 
stands out as contributing most of the 
total upwind contribution. The biggest 
single contributor is Pennsylvania (18 
percent) followed by Maryland/ 
Washington, DC/Delaware (5 percent). 
The total contribution from all 
Northeast States is 23 percent. A similar 
amount (22 percent) of the total 
contribution is due to emissions in 
those States outside the Northeast. The 
data in Table II-3 indicate that 19 
percent of the 22 percent is fairly evenly 
divided among ten States, whose 


- contributions range from 1 percent (6 


States) to 4 percent (Ohio and Virginia). 
The remaining 3 percent (i.e., 19 percent 
vs 22 percent) is from States that each 
contribute less than 1 percent, on 
average. The highest single-episode 
contributions from States upwind of the 
Northeast range from 1 percent 
(Tennessee) to 8 percent (Virginia). In 
general, the contribution data in Table 
II-3 indicate that a substantial amount 
of New York City’s nonattainment 
problem is due to the collective 
contribution from emissions in a 
number of upwind States both within 
and outside the northeast. That these 
upwind contributions are a meaningful 
part of New York City’s nonattainment 
problem is particularly evident in light 
of the fact that the contribution to the 
problem made by New York City itself 
is comprised of the collective 
contribution of numerous sources. 


TABLE II-3.—PERCENT CONTRIBUTION FROM UPWIND STATES TO 1-HOUR NONATTAINMENT IN NEW YORK CiTy * 


Downwind area: New York City 


Percent of 
total manmade 
emissions 
over 4 epi- 
sodes 


Amount due to “Local” Emissions? 


- Total Amount from all “Upwind” States 


55 
45 


Contributions from Individual Upwind States 


18 


5 


48 This is further described in the Air Quality 
Modeling TSD. 


Highest single- 
| 
cent 
contribution 2 
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TABLE II-3.—PERCENT CONTRIBUTION FROM UPWIND STATES TO 1-HOUR NONATTAINMENT IN NEW YORK City 1— 


Continued 


Percent of 

total manmade single- 

Downwind area: New York City emissions op — 

over 4 epi- ~ 

sodes contribution 

4 6 
WV 3 x 
IL 2 3 
IN 1 2 
1 3 
Mi 1 4 
MO 1 2 
NC .... 1 2 
TN ... 1 1 
Total Amount from All Other States, combined 3 NA. 


1 These values are based on CAMx Metric 3 calculated across ali 4 episodes. 


2 These values are based on CAMx Metric 3 calculated for each episode individually. These values do not add up to 100 percent. 
33. Total contribution from the State(s) in which the Nonattainment area is located. 


44. Not applicable. 


The extent of New York City’s 

nonattainment problem and the nature 
of the contributions from upwind States 
were considered in determining 
whether the values of the metrics 
indicate large and/or frequent 
contributions for individual upwind 
States. Specifically, additional controls 
beyond the local and upwind NOx 
reductions which are part of the 
regional NOx strategy may be needed to 
solve New York City’s 1-hour 
nonattainment problem. Also, the total 
contribution from all upwind States is 
large and there is no single State or 
small number of States which comprise 
this total upwind portion. In this regard, 
the contributions to New York City from 
some States may not appear to be 
individually “high” amounts. However, 
(as described below) these 
contributions, when considered together 
with the contributions from other States 
(i.e., the collective contribution) 
produce a large total contribution to 
nonattainment in New York City. 

The EPA evaluated the magnitude, 
frequency, and relative amount of 
contribution from emissions in 
individual upwind States to determine 
which States contribute significantly to 
1-hour nonattainment in New York City. 
The UAM-V and CAMx metrics which 
quantify each upwind State’s 
contribution to New York City for each 
of the three factors are provided in the 
Air Quality Modeling TSD and 
described below. Examination of the 
values for these metrics indicates that 
the upwind States can be divided into 
three general groups, based on the 
magnitude, frequency, and relative 
amount of contribution. The first group 
contains those upwind States for which 
the UAM-V and CAMx metrics all 


clearly indicate a significant 
contribution to 1-hour nonattainment in 
New York City. The second group 
contains those States for which the 
CAMx and UAM-V metrics are not 
quite as consistent, but overall the 
metrics indicate a significant 
contribution to 1-hour nonattainment in 
New York City.*? The third group 
contains those States for which the 
CAMx and UAM-V metrics clearly 
indicate that the impacts do not make a 
significant contribution to New York 
City. 

Group 1 Upwind States: 

The CAMx and UAM-V metrics all 
clearly indicate that emissions from 
Maryland/Washington, DC/Delaware, 
Ohio, Pennsylvania, Virginia, and West 
Virginia make large and/or frequent 
contributions to 1-hour nonattainment 
in New York City. For Pennsylvania the 
magnitude of contribution, as indicated 
by the highest daily average 
contribution (CAMx Metric 3), is 25 ppb 
and the relative amount of contribution 
is 18 percent (CAMx Metric 4). For the 
other upwind areas, the magnitude of 
the contributions range from 9 ppb to 15 
ppb (CAMx Metric 3, highest daily 
average contributions) with 
contributions in the range of 5 ppb to 10 
ppb—from Ohio, Virginia, and West 
Virginia (UAM-—V Metric 2, maximum 
“ppb” contribution). In terms of the 
frequency of the contribution, 7 percent 


4° For New York City, each of the “Group 2” 
States were found to make a significant 
contribution. However, this was not the case for all 
of the Group 2 linkages in other nonattainment 
areas. For example, the contribution from Kentucky 
to Philadelphia and the contribution from 
Tennessee to Baltimore were Group 2 situations in 
which EPA determined that the contributions were 
not significant. 


to 11 percent of the total number of grid- 
hours >=125 ppb in New York City 
receive contributions of 10 ppb from 
each of these States (CAMx Metric 1 and 
2). Also, the relative amounts of the 
contribution are in the range of 6 
percent to 8 percent (CAMx Metric 4, 
highest single-episode average percent 
contribution) and the total contribution 
from each of three States (i.e., Ohio, 
Virginia, and West Virginia) is large 
compared to the total amount of 
nonattainment, ranging from 8 percent 
to 11 percent (UAM-V Metric 3). 

Group 2. Upwind States: 

The x and UAM-—V metrics are 
somewhat less consistent on the extent 
of contributions from each of 5 States: 
Kentucky, Illinois, Indiana, Michigan, 
and North Carolina. None of the metrics 
for either model indicate extremely low 
or extremely high contributions. Rather, 
for these States most of the metrics 
indicate relatively high contributions 
while a few metrics indicate relatively 
low contributions. The rationale used by 
EPA for evaluating the contributions 
from these States involved comparing 
and contrasting each piece of data for 
these States on an individual “upwind 
State-by-upwind State” basis and as a 
group (i.e., for all 5 States, together) in 
order to weigh the relative magnitude 
and frequency of the contributions for 
making a determination of significance. 

UAM-V Metrics—For each of these 5 
States the “weakest” factor is the 
magnitude contribution (UAM-V Metric 
2) in that the highest contributions are 
in the range of 2 to 5 ppb. The other 
UAM-V Metrics, however, indicate that 
the contributions from each State are of 
a larger frequency and relative amount. 
Specifically, four of these States 
(Kentucky, Indiana, Illinois, and 


9 
q 
q 
4 
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Michigan) each contribute 2 to 5 ppb to 
as many as 3 percent to 4 percent of the 
exceedences in New York City (UAM-— 
V Metrics 1 and 2). While North 
Carolina contributes to somewhat fewer 
exceedences (2 percent), this slight 
weakness is out-weighed by the relative 
amount of contribution (UAM-—V 
Metrics 3 and 4) which indicates that 
the total contribution from North 
Carolina alone is equivalent to 3 percent 
of the total “ppb” >=125 ppb and 4 
percent of the population-weighted 
“ppb” >=125 ppb in New York City. For 
Indiana, Illinois, and Michigan the 
relative amount of contribution (UAM— 
V Metrics 3 and 4) is also relatively high 
and ranges from 3 percent to 5 percent. 
The relative amount of contribution 
from Kentucky is somewhat weaker at 2 
percent. 

CAMx Metrics—For Illinois, alPof the 
CAMx metrics indicate relatively large 
and/or frequent contributions, as 
described below. For Kentucky, Indiana, 
Michigan, and North Carolina the 
magnitude of contribution is large, as 
indicated by the maximum contribution 
which ranges from 6 ppb (Indiana) to 11 
ppb (North Carolina). Also, the highest 
daily average contribution from 
Kentucky, Michigan, and North Carolina 
are all in the range of 5 ppb to 7 ppb. 

In terms of the frequency of 
contribution, Indiana and North 
Carolina contribute in the range of 5 ppb 
to 10 ppb to 3 percent and 6 percent of 
the exceedences, respectively, in New 
York City. For Kentucky, Indiana, 
Michigan, and North Carolina the 
relative amounts of contribution is 
somewhat mixed in that the 4-episode 
average percent contribution is only 1 
percent, but the highest single-episode 
average percent contributions are higher 
at 2 percent from both Indiana and 
North Carolina, 3 percent from 
Kentucky, and 4 percent from Michigan 
(CAMx Metric 4). 

Overall contributions considering 
UAM-V and CAMx Metrics— 
Considering the CAMx and UAM-V 
metrics, as described below, the 
majority of the contribution factors 
indicate that, overall, each of the Group 
2 States contributes significantly te 1- 
hour nonattainment in New York City. 


Kentucky— 


Metrics indicating relatively high 
and/or frequent contributions: 
—Magnitude of Contribution: the 

maximum contribution from CAMx is 

9 ppb (CAMx Metric 2) and highest 

daily average contribution is 7 ppb 

(CAMx Metric 3); 

—Frequency of Contribution: 4 percent 
of the exceedences receive 


contributions of more than 2 ppb 

(UAM-—V Metrics 1 and 2); and 
—Relative Amount of Contribution: the 

highest single-episode average 

contribution is 3 percent (CAMx 

Metric 4). 

Metrics indicating relatively low and/ 
or infrequent contributions: 
—Magnitude of Contribution: the 

maximum contribution from UAM-V 

is 2 ppb; and 

—Relative Amount of Contribution: the 
4-episode average percent 
contribution is 1 percent (CAMx 

Metric 4). 


Indiana— 


Metrics indicating relatively high 
and/or frequent contributions: 
—Magnitude of Contribution: the 

maximum “ppb” contribution is 6 

ppb (CAMx Metric 2); 

—Frequency of Contribution: 4 percent 
of the exceedences receive 
contributions of more than 2 ppb 
(UAM-V Metrics 1 and 2) ; and 

—Relative Amount of Contribution: the 
total “ppb” contribution is equivalent 
to 3 percent of total amount of 
nonattainment (UAM—V Metric 3). 
Metrics indicating relatively low and/ 

or infrequent contributions: 

—Magnitude of Contribution: the 
maximum contribution from is 2 ppb 
(UAM-V Metric 2); and 

—Relative Amount of Contribution: the 
4-episode average percent 
contribution is 1 percent (CAMx 
Metric 4). 


Illinois— 


Metrics indicating relatively high 
and/or frequent contributions: 
—Magnitude of Contribution: the 

maximum contribution is & ppb 

(CAMx Metric 2); the highest daily 

average contribution is 6 ppb; 
—Frequency of Contribution: 3 percent 

of the exceedences receive 
contributions of more than 2 ppb; and 
--Relative Amount of Contribution: the 
highest single-episode average 
contribution is 3 percent (CAMx 

Metric 4); the total “ppb” contribution 

is equivalent to 3 percent of total 

amount of nonattainment. 

Metrics indicating relatively low and/ 
or infrequent contributions: 
—Magnitude of Contribution: the 

maximum contribution from UAM-V 

is 2 ppb. 
Michigan— 

Metrics indicating relatively high 

and/or frequent contributions: 


—Magnitude of Contribution: the 
maximum contribution is 7 ppb 


(CAMx Metric 2); the highest daily 
average contribution is 5 ppb (CAMx 
Metric 3); 

—Frequency of Contribution: 3 percent 
of the exceedences receive 
contributions of more than 2 ppb 
(UAM-V Metrics 1 and 2); and 

—Relative Amount of Contribution: the 
highest single-episode average 
contribution is 4 percent (CAMx 
Metric 4); the total “ppb” contribution 
is equivalent to 3 percent of the total 
amount of nonattainment. 

Metrics indicating relatively low and/ 
or infrequent contributions: 
—Magnitude of Contribution: the 

maximum contribution from UAM-—V 

is 2 ppb 

—Frequency of Contribution: 1 percent 
of the exceedences receive 
contributions of 5 ppb or more (CAMx 
Metrics 1 and 2); and 

—Relative Amount of Contribution: the 
4-episode average percent 
contribution is 1 percent (CAMx 
Metric 4). 

North Carolina— 

Metrics indicating relatively high 
and/or frequent contributions: 
—Magnitude of Contribution: the 

maximum contribution is 11 ppb 

(CAMx Metric 2); the highest daily 

average contribution is 6 ppb (CAMx 

Metric 3); 

—Frequency of Contribution: 6 percent 
of exceedences receive contributions 
of 5 ppb or more (CAMx Metrics 1 
and 2); and 

—Relative Amount of Contribution: the 
total “ppb” contribution is equivalent 
to 3 percent of total amount of 
nonattainment. 

Metrics indicating relatively low and/ 
or infrequent contributions: 

—Relative Amount of Contribution: the 
4-episode average percent 
contribution is 1 percent (CAMx 
Metric 4). 

Group 3 Upwind States: The CAMx 
anci UAM—V metrics clearly indicate 
that the emissions from the following 
States do not make large and/or frequent 
contributions to 1-hour nonattainment 
in New York City: Alabama, Georgia, 
Massachusetts, Missouri, South 
Carolina, Tennessee, and Wisconsin. 
The rationale for this conclusion is as 
follows: 

—Magnitude of Contribution: all of 
these upwind States individually 
contribute less than 2 ppb to 1-hour 
daily maximum exceedences in New 
York City (UAM-—V Metric 2); the 
highest daily average contribution 
was 1 ppb or less from Alabama, 
Georgia, and Massachusetts, and 2 
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ppb from South Carolina, Tennessee, 
and Wisconsin (CAMx Metric 3); and 

—Relative Amount of Contribution: the 
4-episode average contributions from 
Alabama, Georgia, Massachusetts, 
South Carolina, and Wisconsin are 
less than 1 percent (CAMx Metric 4); 
the total contributions from Missouri 
and Tennessee are each equivalent to 
1 percent of the total amount of 
nonattainment in New York City 

_ (UAM-V Metric 3). 


Based on the preceding evaluation, 
EPA believes that emissions in each of 
the following twelve jurisdictions 
contribute significantly to 1-hour 
nonattainment in the New York City 
nonattainment area: the District of 
Columbia, Delaware, Illinois, Indiana, 


Kentucky, Maryland, Michigan, North 
Carolina, Ohio, Pennsylvania, Virginia, 
and West Virginia. 

b. States Which Contain Sources That 
Significantly Contribute to Downwind 
Nonattainment. The results of EPA’s 
assessment of the State-by-State UAM- 
V and CAMx modeling confirms the 
findings based on subregional modeling 
that the 23 jurisdictions contribute large 
and/or frequent amounts to downwind 
nonattainment under both the 1-hour 
and 8-hour NAAQS and forms an 
independent basis for those findings. 
The specific upwind States which 
significantly contribute to 
nonattainment in specific downwind 
States are listed in Tables II-4 and II- 

5 for the 1-hour NAAQS and Table II-— 


6 and Table II-7 for the 8-hour NAAQS. 
The information on the 1-hour 
contribution linkages are presented by 
upwind State in Table Il-4 and by 
downwind State in Table II-5. In Table 
II—4 the upwind States are each listed in 
the first column and the downwind 
States to which each upwind State 
contributes significantly are listed in the 
second column. In Table II-5, the same 
information is presented by downwind 
State. In this table, each downwind 
State is listed in the first column and 
the upwind States that contribute to that 
downwind State are listed in the second 
column. The 8-hour contribution 
linkages are presented by upwind State 
in Table II-6 and by downwind State in 
Table I-7. 


TABLE II—4.—DOWNWIND STATES FOR WHICH UPWIND STATES CONTAIN SOURCES THAT CONTRIBUTE SIGNIFICANTLY TO 


1-HR NONATTAINMENT ' 


Upwind state 


Downwind states 


Alabama 


Connecticut 


Delaware 


District of Columbia 


Georgia 


Illinois 


Indiana 


Kentucky 


Maryland 


Massachusetts 


Michigan 


Missouri 


New Jersey 


New York 


North Carolina 


Ohio 


Pennsylvania 


Rhode Island 


South Carolina 


Tennessee 


Virginia 


West Virginia 


Wisconsin 


GA, IL*, IN*, MI*, TN, WI*. 
ME, MA, NH. 

CT, ME, MA, NH*, NJ, NY, PA, Ri, VA. 
CT, ME, MA, NH*, NJ, NY, PA, RI, VA. 
AL, TN. 

CT*, IN, MD, NJ*, NY, MI, MO, WI". 


CT, ME, MA, NH*, NJ, NY, PA, Ri, VA. 

ME, NH. 

CT, DC*, MD, NJ, NY, VA*. 

IL, IN, Mi, WI*. 

CT, ME, MA, NH, NY, PA, RI. 

CT, ME, MA, NH, NJ, RI. 

CT*, DC*, GA, KY, MD, NJ, NY, OH, PA, VA*. 


CT, DE, DC, ME, MD, MA, NH, NJ, NY, Ri, VA. 
ME, MA, NH. 

AL, GA, TN. 

AL, GA, IL*, IN, KY, MI*, OH, WI*. 


CT, DE, DC, MD, MA, NJ, NY, PA, Ri, VA. 


IL*, IN*, Mi* 


CT*, DE*, IL*, KY, MD, NJ*, NY, MI, OH, VA*, WI’. 
AL, CT*, DC*, GA, IL*, IN, MD, MI*, NJ, NY, MO, OH, VA, WI". 


CT, DE, DC*, KY, MD, MA, NH*, NJ, NY, PA, Ri, VA. 


CT, DE, DC, KY*, MD, MA, NH*, NJ, NY, PA, RI. 


1States marked with an asterisk (*) are included because they are part of an interstate nonattainment area that receives a contribution from 
the upwind State. New Hampshire is included because it is part of the combined Boston/Portsmouth area; Connecticut and New Jersey are in- 
cluded because they are part of the New York City area; Kentucky is included because it is part of the Cincinnati area; Delaware is included be- 
cause it is part of the Philadelphia area; Illinois is included because it is part of the St. Louis area; Illinois, Indiana, Michigan, and Wisconsin are 


part of the Washington, DC area. 


TABLE II—-5.—UPWIND STATES THAT CONTAIN SOURCES THAT CONTRIBUTE SIGNIFICANTLY TO 1-HR NONATTAINMENT IN 


DOWNWIND STATES 1 


included because they are part of the Lake Michigan area; and Maryland, Virginia, and the District of Columbia are included because they are 


Downwind state 


Upwind states 


Alabama 


Connecticut 


Delaware 


District of Columbia 


Georgia 


iinois 


Indiana 


Kentucky 


Maine 


Maryland 


Massachusetts 


Michigan 


Missouri 


GA, KY, SC, TN. 


DE, DC, IL*, IN*, KY*, MD, MI*, NJ, NY, NC*, OH, PA, VA, WV. 


IN*, OH, PA, VA, WV. 

IN*, KY*, MI*, NC*, OH", PA, VA, WV. 
AL, KY, NC, SC, TN. 

AL", IN*, KY*, MO, TN*, WI’. 

AL*, IL, KY, MO, TN, WI". 

IN, NC, OH, TN, VA*. 

CT, DE, DC, MD, MA, NJ, NY, PA, RI. 
IL, IN, KY, Ml, NC, OH, PA, VA, WV. 
CT, DE, DC, MD, NJ, NY, OH, PA, RI, VA, WV. 
AL", IL, IN, KY*, MO, TN*, WI*. 

IL, KY. 


q 
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TABLE II-5.—UPWIND STATES THAT CONTAIN SOURCES THAT CONTRIBUTE SIGNIFICANTLY TO 1-HR NONATTAINMENT IN 


DOWNWIND STATES '—Continued 


Downwind state 


Upwind states 


New Hampshire 


New Jersey 


New York 


Ohio 


Pennsylvania 


Rhode Island 


Tennessee 


Virginia 


Wisconsin 


CT, DC*, DE*, MD*, MA, NJ, NY, OH’, PA, RI, VA*. 

DE, DC, IL*, IN*, KY, MD, MI, NY, NC, OH, PA, VA, WV. 
DE, DC, IL, IN, KY, MD, Ml, NJ, NC, OH, PA, VA, WV. 
IN, KY, TN, NC. 

DE, DC, MD, NJ, NC, OH, VA, WV. 

DE, DC, MD, NJ, NY, OH, PA, VA, WV. 

AL, GA, SC. 

DE, DC, IN*, KY, MD, MI*, NC*, OH, PA, WV. 

AL", IL*, IN*, KY*, MO*, TN®* 


1Upwind States marked with an asterisk (*) are considered to significantly contribute to the downwind State because they contribute to an 
interstate nonattainment area that includes part of the downwind State. New Hampshire is included in the Boston/Portsmouth area; Connecticut 
and New Jersey are included in the New York City area; Kentucky is included in the Cincinnati area; Delaware is included in the Philadelphia 
area; Illinois is included in the St. Louis area; Illinois, Indiana, Michigan, and Wisconsin are included ir the Lake Michigan area; and Maryland 
and Virginia are included in the Washington, DC area. 


TABLE !I-6.—DOWNWIND STATES TO WHICH SOURCES IN UPWIND STATES CONTRIBUTE SIGNIFICANTLY FOR THE 8-HOUR 


STANDARD 


Upwind state 


Downwind states 


Alabama 


Connecticut 


Delaware 


District of Columbia 


Georgia 


illinois 


Indiana 


Kentucky 


Maryland 


Massachusetts 


Michigan 


Missouri 


New Jersey 


New York 


North Carolina 


Ohio 


Pennsylvania 


Rhode Island 


South Carolina 


Tennessee 


Virginia 


West Virginia 


Wisconsin 


GA, IL, IN, KY, Mi, MO, NC, OH, PA, SC, TN, VA. 
ME, MA, NH, Rl. 

CT, ME, MA, NH, NJ, NY, PA, RI, VA. 

CT, ME, MD, MA, NH, NJ, NY, PA, Ri, VA. 
AL, IL, IN, KY, Mi, MO, NC, SC, TN, VA. 

AL, CT, DC, DE, IN, KY, MD, Mi, MO, NJ, NY, O 

DE, IL, KY, MD, MI, MO, NJ, NY, OH, PA, TN, VA, WV, WI. 

AL, DC, DE, GA, IL, IN, MD, Mi, MO, NJ, NY, NC, OH, PA, SC, TN, VA, WV, WI. 
CT, DE, DC, ME, MA, NH, NJ, NY, PA, RI, VA. 

ME, NH 

CT, DC, DE, MD, MA, NJ, NY, OH, PA, WV. 

IL, IN, KY, Ml, OH, PA, TN, WI. 

CT, ME, MA, NH, NY, PA, RI. 

CT, ME, MA, NH, NJ, PA, Ri. 

AL, CT, DE, GA, IN, KY, ME, MD, 

CT, DC, DE, IN, KY, MD, MA, Mi, 

CT, DC, DE, ME, MD, MA, NH, 

ME, MA, NH. 

AL, GA, IN, KY, NC, TN, VA. 


H, PA, Ri, TN, WV, WI. 


CT, DE, DC, ME, MD, MA, NJ, NY, NC, 1, SC, WV. 
CT, DC, DE, IN, KY, MD, MA, NJ, NY, NC, OH, PA, RI, SC, TN, VA. 
MI. 


TABLE II-7.—UPWIND STATES THAT CONTAIN SOURCES THAT CONTRIBUTE SIGNIFICANTLY TO 8-HOUR NONATTAINMENT IN 


DOWNWIND STATES. 


Downwind state 


Upwind states 


Alabama 


Connecticut 


District of Columbia 


Delaware 


Georgia 


illinois 


Indiana 


Kentucky 


Maine 


Maryland 


Massachusetts 


Michigan 


Missouri 


New Hampshire 


New Jersey 


New York 


North Carolina 


Ohio 


Pennsylvania 
Rhode Island 


Oo 
mes 


REQ 


Gi 
Sam 


mi > 


m 
8 


| 
ncn ccccceeccscccssssesssesseee | DE, DC, IL, MD, MI, NJ, NY, NC, OH, PA, VA, WV. 
MI, NC, OH, PA, TN, VA, WV. 
KY, MO, TN. 
KY, MO, NC, OH, SC, TN, WV. 
| MD, MA, NJ, NY, NC, PA, RI, VA 
KY, MI, NC, OH, PA, TN, VA, WV. 
Let DC, MD, MI, Nu, NY, NC, OH, PA, RI, VA, WV. 
DC, MD, MA, Nu, NY, PA, Ri. 
ERE LE IEE: iL, IN, KY, MD, MI, NC, NY, OH, PA, VA, WV. 
ERO. HELIO IES, IL, IN, KY, MD, MI, NC, Nu, OH, PA, VA, WV. 
KY, OH, SC, TN, VA, WV. 
LEE RITE SS N, KY, Ml, MO, NC, PA, TN, VA, WV. 
TT Nc de DC, IL, IN, KY, MD, MI, MO, Nu, NY, NC, OH, TN, VA, WV. . 
svssuusesessesesersesesneseusesesesseeeseseeseeeeseese | MRE IL, MD, NJ, NY, NC, OH, PA, VA, WV. 
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DOWNWIND STATES.—Continued 


TABLE Il-7.—UPWIND STATES THAT CONTAIN SOURCES THAT CONTRIBUTE SIGNIFICANTLY TO 8-HOUR NONATTAINMENT IN 


c. Examples of Contributions From 
Upwind States to Downwind 
Nonattainment. A full discussion of 
EPA’s analysis supporting the 
determination that specific upwind 
States contribute significantly to 
individual downwind States under the 
1-hour and 8-hour NAAQS is provided 
in the Air Quality Modeling TSD. 
Examples of the types of contributions 
which link individual upwind States to 
downwind areas are provided below for 
the 1-hour NAAQS for the 23 upwind 
jurisdictions. 

—Alabama’s Contribution to 1-Hour 
Nonattainment in Atlanta 


Magnitude of Contribution: The 
maximum contribution is 39 ppb 
(CAMx Metric 2); the highest daily 
average contribution is 31 ppb (CAMx 
Metric 3). 

Frequency of Contribution: Alabama 
contributes at least 10 ppb to 12 percent 
of the 1-hr exceedences (UAM-V 
Metrics 1 and 2). 

Relative Amount: The total 
contribution from Alabama is equivalent 
to 14 percent of the total amount >=125 
ppb in Atlanta (UAM-V Metric 3); 
Alabama contributes 8 percent of the 
total manmade ppb >= 125 ppb in 
Atlanta (CAMx Metric 4; 4-episode 
average percent contribution). 


—Connecticut/Rhode Island’s 
Contribution to 1-Hour Nonattainment 
in Western Massachusetts 


Magnitude of Contribution: The 
maximum contribution is 61 ppb 
(CAMx Metric 2); the highest daily 
average contribution is 50 ppb (CAMx 
Metric 3). 

Frequency of Contribution: 
Connecticut/Rhode Island contribute at 
least 10 ppb to 100 percent of the 1-hr 
exceedences (CAMx Metrics 1 and 2). 

Relative Amount: Connecticut/Rhode 
Island contribute 35 percent of the total 
manmade ppb >= 125 ppb in Western 
Massachusetts (CAMx Metric 4; 4- 
episode average percent contribution). 


—Georgia’s Contribution to 1-Hour 
Nonattainment in Birmingham 


Magnitude of Contribution: The 
maximum contribution is 51 ppb 


(CAMx Metric 2); the highest daily 
average contribution is 24 ppb (CAMx 
Metric 3). 


Frequency of Contribution: Georgia 
contributes at least 10 ppb to 11 percent 
of the 1-hr exceedences (UAM-V 
Metrics 1 and 2). 


Relative Amount: The total 
contribution from Georgia is equivalent 
to 12 percent of the total amount >=125 
ppb in Birmingham (UAM-V Metric 3); 
Georgia contributes 3 percent of the 
total manmade ppb >= 125 ppb in 
Birmingham (CAMx Metric 4; 4-episode 
average percent contribution). 


—lIllinois’s Contribution to 1-Hour 
Nonattainment in New York City 


Magnitude of Contribution: The 
maximum contribution is 8 ppb (CAMx 
Metric 2); the highest daily average 
contribution is 6 ppb (CAMx Metric 3). 

Frequency of Contribution: Illinois 
contributes at least 5 ppb to 20 percent 
of the 1-hr exceedences (CAMx Metrics 
1 and 2). 

Relative Amount: The total 
contribution from Illinois is equivalent 
to 3 percent of the total amount >=125 
ppb in New York City (UAM-V Metric 
3); Illinois contributes 3 percent of the 
total manmade ppb >= 125 ppb in New 
York City (CAMx Metric 4; single 
highest episode percent contribution). 


—Indiana’s Contribution to 1-Hour 
Nonattainment in Baltimore 


Magnitude of Contribution: The 
maximum contribution is 8 ppb (CAMx 
Metric 2); the highest daily average 
contribution is 6 ppb (CAMx Metric 3). 

Frequency of Contribution: Indiana 
contributes at least 5 ppb to 26 percent 


of the 1-hr exceedences (CAMx Metrics 
1 and 2). 

Relative Amount: The total 
contribution from Indiana is equivalent 
to 4 percent of the total amount >=125 
ppb in Baltimore (UAM-V Metric 3); 
Indiana contributes 3 percent of the 
total manmade ppb >= 125 ppb in New 
York City (CAMx Metric 4; single 
highest episode percent contribution). 


—Kentucky’s Contribution to 1-Hour 
Nonattainment in Baltimore 


Magnitude of Contribution: The 
maximum contribution is 9 ppb (CAMx 
Metric 2); the highest daily average 
contribution is 8 ppb (CAMx Metric 3). 

Frequency of Contribution: Kentucky 
contributes at least 5 ppb to 24 percent 
of the 1-hr exceedences (CAMx Metrics 
1 and 2). 

Relative Amount: The total 
contribution from Kentucky is 
equivalent to 3 percent of the total 
amount >=125 ppb in Baltimore (UAM- 
V Metric 3); Kentucky contributes 5 
percent of the total manmade ppb >= 
125 ppb in Baltimore (CAMx Metric 4; 
single highest episode percent 
contribution). 


—Maryland/District of Columbia/ 
Delaware’s Contribution to 1-Hour 
Nonattainment in New York City 


Magnitude of Contribution: The 
maximum contribution is 50 ppb 
(CAMx Metric 2); the highest daily 
average contribution is 15 ppb (CAMx 
Metric 3). 


Frequency of Contribution: Maryland/ 
District of Columbia/Delaware 
contribute at least 10 ppb to 14 percent 
of the 1-hr exceedences and at least 5 
ppb to 38 percent of the 1-hr 
exceedences (CAMx Metrics 1 and 2). 

Relative Amount: Maryland/District 
of Columbia/Delaware contribute 5 
percent of the total manmade ppb >= 
125 ppb in New York City (CAMx 
Metric 4; 4-episode average percent 
contribution). 


—Massachusetts’ Contribution to 1- 
Hour Nonattainment in Portland, ME 


Magnitude of Contribution: The 
maximurn contribution is 79 ppb 
(CAMx Metric 2); the highest daily 
average contribution is 67 ppb (CAMx 
Metric 3). 

Frequency of Contribution: 
Massachusetts contributes at least 10 
ppb to 100 percent of the 1-hr 
exceedences (UAM-—V Metrics 1 and 2). 

Relative Amount: The total 
contribution from Massachusetts is 
equivalent to 100 percent of the total 
amount >=125 ppb in Portland, ME 


1 
Downwind state Upwind states 
South Carolina ..........cccsssssssssseesssessssssesssseesseeseeeee | AL, GA, KY, NC, TN, VA, WV. . 
TOMMESSCE .......cceecceseescescceeesecsetssseseeseessssecereeeeeee | AL, GA, IL, IN, KY, MO, NC, OH, SC, WV. F 
Virginia .o.....cccsssssscessssseesessssssssesessseesessseneeee | AL, DE, OC, GA, IN, KY, MD, NC, OH, PA, SC, TN, WV. ; 
West Virginia .......c...ssscscssssssssssesssssseseesesssseeee | IL, IN, KY, Ml, NC, OH, TN, VA. 
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(UAM-V Metric 3); Massachusetts 
contributes 56 percent of the total 
manmade ppb >= 125 ppb in Portland, 
ME (CAMx Metric 4; 4-episode average 
percent contribution). 


—Michigan’s Contribution to 1-Hour 
Nonattainment in Baltimore 


Magnitude of Contribution: The 
maximum contribution is 9 ppb (CAMx 
Metric 2); the highest daily average 
contribution is 8 ppb (CAMx Metric 3). 


Frequency of Contribution: Michigan 
contributes at least 5 ppb to 7 percent 
of the 1-hr exceedences (CAMx Metrics 
1 and 2). 


Relative Amount: The total 
contribution from Michigan is 
equivalent to 5 percent of the total 
amount >=125 ppb in Baltimore (UAM- 
V Metric 3); Michigan contributes 5 
percent of the total manmade ppb >= 
125 ppb in Baltimore (CAMx Metric 4; 
single highest episode percent 
contribution). 


—NMissouri’s Contribution to 1-Hour 
Nonattainment over Lake Michigan 


Magnitude of Contribution: The 
maximum contribution is 19 ppb 
(CAMx Metric 2); the highest daily 
average contribution is 12 ppb (CAMx 
Metric 3). 


Frequency of Contribution: Missouri 
contributes at least 10 ppb to 66 percent 
of the 1-hr exceedences (CAMx Metrics 
1 and 2). 


Relative Amount: The total 
contribution from Missouri is equivalent 
to 22 percent of the total amount >=125 
ppb over Lake Michigan (UAM-V 
Metric 3); Missouri contributes 9 
percent of the total manmade ppb >= 
125 ppb over Lake Michigan (CAMx 
Metric 4; 4-episode average percent 
contribution). 


—New Jersey’s Contribution to 1-Hour 
Nonattainment in Western 
Massachusetts 


Magnitude of Contribution: The 
maximum contribution is 30 ppb 
(CAMx Metric 2); the highest daily 
average contribution is 23 ppb (CAMx 
Metric 3). 


Frequency of Contribution: New 
Jersey contributes at least 10 ppb to 100 
percent of the 1-hr exceedences (CAMx 
Metrics 1 and 2). 


Relative Amount: New Jersey 
contributes 16 percent of the total 
manmade ppb >= 125 ppb in Western 
Massachusetts (CAMx Metric 4; 4- 
episode average percent contribution). 


—New York’s Contribution to 1-Hour 
Nonattainment in Western 
Massachusetts 


Magnitude of Contribution: The 
maximum contribution is 25 ppb 
(CAMx Metric 2); the highest daily 
average contribution is 23 ppb (CAMx 
Metric 3). 

Frequency of Contribution: New York 
contributes at least 10 ppb to 100 
percent of the 1-hr exceedences (CAMx 
Metrics 1 and 2). 

Relative Amount: New York 
contributes 18 percent of the total 
manmade ppb >= 125 ppb in Western 
Massachusetts (CAMx Metric 4; 4- 
episode average percent contribution). 


—North Carolina’s Contribution to 1- 
Hour Nonattainment in Philadelphia 


Magnitude of Contribution: The 
maximum contribution is 10 ppb 
(CAMx Metric 2); the highest daily 
average contribution is 9 ppb (CAMx 
Metric 3). 

Frequency of Contribution: North 
Carolina contributes at least 2 ppb to 4 
percent of the 1-hr exceedences (UAM-— 
V Metrics 1 and 2). 

Relative Amount: The total 
contribution from North Carolina is 
equivalent to 4 percent of the total 
amount >=125 ppb in Philadelphia 
(UAM--V Metric 3); North Carolina 
contributes 2 percent of the total 
manmade ppb >= 125 ppb in 
Philadelphia (CAMx Metric 4; single 
highest episode percent contribution). 


—Chio’s Contribution to 1-Hour 
Nonattainment in Baltimore 


Magnitude of Contribution: The 
maximum contribution is 13 ppb 
(CAMx Metric 2); the highest daily 
average contribution is 12 ppb (CAMx 
Metric 3). 

Frequency of Contribution: Ohio 
contributes at least 5 ppb to 51 percent 
of the 1-hr exceedences (CAMx Metrics 
1 and 2). 

Relative Amount: The total 
contribution from Ohio is equivalent to 
11 percent of the total amount >=125 
ppb in Baltimore (UAM-V Metric 3); 
Ohio contributes 4 percent of the total 
manmade ppb >= 125 ppb in Baltimore 
(CAMx Metric 4; 4-episode average 
percent contribution). 


—Pennsylvania’s Contribution to 1- 
Hour Nonattainment in Greater 
Connecticut 


Magnitude of Contribution: The 
maximum contribution is 28 ppb 
(CAMx Metric 2); the highest daily 
average contribution is 23 ppb (CAMx 
Metric 3). 

Frequency of Contribution: 
Pennsylvania contributes at least 10 ppb 


to 60 percent of the 1-hr exceedences 
and at least 5 ppb to 98 percent of the 
exceedences (CAMx Metrics 1 and 
2). 

Relative Amount: Pennsylvania 
contributes 10 percent of the total 
manmade ppb >= 125 ppb in Greater 
Connecticut (CAMx Metric 4; 4-episode 
average percent contribution). 


—South Carolina’s Contribution to 1- 
Hour Nonattainment in Atlanta 


Magnitude of Contribution: The 
maximum contribution is 24 ppb 
(CAMx Metric 2); the highest daily 
average contribution is 23 ppb (CAMx 
Metric 3). 

Frequency of Contribution: South 
Carolina contributes at least 5 ppb to 6 
percent of the 1-hr exceedences (UAM- 
V Metrics 1 and 2). 

Relative Amount: The totai 
contribution from South Carolina is 
equivalent to 4 percent of the total 
amount >=125 ppb in Atlanta (UAM-V 
Metric 3); South Carolina contributes 2 
percent of the total manmade ppb >= 
125 ppb in Atlanta (CAMx Metric 4; 
single highest episode percent 
contribution). 


—Tennessee’s Contribution to 1-Hour 
Nonattainment Over Lake Michigan 


Magnitude of Contribution: The 
maximum contribution is 12 ppb 
(CAMx Metric 2); the highest daily 
average contribution is 11 ppb (CAMx 
Metric 3). 

Frequency of Contribution: Tennessee 
contributes at least 5 ppb to 14 percent 
of the 1-hr exceedences (UAM-V 
Metrics 1 and 2). 

Relative Amount: The total 
contribution from Tennessee is 
equivalent to 6 percent of the total 
amount >=125 ppb over Lake Michigan 
(UAM-V Metric 3); Tennessee 
contributes 10 percent of the total 
manmade ppb >= 125 ppb over Lake 
Michigan (CAMx Metric 4; single 
highest episode percent contribution). 


—Virginia’s Contribution to 1-Hour 
Nonattainment in New York City 


Magnitude of Contribution: The 
maximum contribution is 25 ppb 
(CAMx Metric 2); the highest daily 
average contribution is 11 ppb (CAMx 
Metric 3). 

Frequency of Contribution: Virginia 
contributes at least 10 ppb to 11 percent 
of the 1-hr exceedences and at least 5 
pipb to 36 percent of the 1-hr 
exceedences (CAMx Metrics 1 and 2}. 

Relative Amount: The total 
contribution from Virginia is equivalent 
to 11 percent of the total amount >=125 
ppb in New York City (UAM-V Metric 
3); Virginia contributes 4 percent of the 
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total manmade ppb >= 125 ppb in New 
York City (CAMx Metric 4; 4-episode 
average percent contribution). 


—West Virginia’s Contribution to 1- 
Hour Nonattainment in New York City 


Magnitude of Contribution: The 
maximum contribution is 14 ppb 
(CAMx Metric 2); the highest daily 
average contribution is 10 ppb (CAMx 
Metric 3). 

Frequency of Contribution: West 
Virginia contributes at least 5 ppb to 9 
percent of the 1-hr exceedences and at 
least 2 ppb to 28 percent of the 1-hr 
exceedences (UAM-V Metrics 1 and 2). 

Relative Amount: The total 
contribution from West Virginia is 
equivalent to 9 percent of the total 
amount >=125 ppb in New York City 
(UAM-V Metric 3); West Virginia 
contributes 7 percent of the total 
manmade ppb >= 125 ppb in New York 
City (CAMx Metric 4; single highest 
episode percent contribution). 


—wWisconsin’s Contribution to 1—Hour 
Nonattainment Over Lake Michigan 


Magnitude of Contribution: The 
maximum contribution is 43 ppb 
(CAMx Metric 2); the highest daily 
average contribution is 8 ppb (CAMx 
Metric 3). 

Frequency of Contribution: Wisconsin 
contributes at least 10 ppb to 11 percent 
of the 1-hr exceedences (CAMx Metrics 
1 and 2). 

Relative Amount: Wisconsin 
contributes 4 percent of the total 
manmade ppb >= 125 ppb over Lake 
Michigan (CAMx Metric 4; 4-episode 
average percent contribution). 

d. Conclusions From Air Quality 
Evaluation of Downwind Contributions. 
As indicated above, EPA is following a 
multi-step approach for determining 
whether emissions from an upwind 
State significantly contribute to 
nonattainment downwind. The first step 
involves an air quality evaluation to 
determine whether the air quality 
factors, and particularly the extent of 
the downwind contributions from 
emissions in the upwind State, indicate 
that those contributions are large and/or 
frequent enough to be of concern under 
the 1-hour and/or 8-hour NAAQS. The 
second step, as described below, 
employs a cost-effectiveness analysis to 
determine which of the upwind 
emissions may be eliminated through 
highly cost-effective controls. Any 
emissions that may be so eliminated are 
considered to be emissions that 
significantly contribute to 
nonattainment downwind. Finally, to 
confirm that the emissions considered 
to significantly contribute, taken as a 
whole, have a meaningful impact on 


nonattainment in downwind areas, EPA 
modeled the air quality effects of 
eliminating that amount of emissions 
(see Section IV, Air Quality Assessment, 
below). 

The EPA’s conclusions from the first 
step in this process, the air quality 
evaluation, is that emissions from 
sources in each of the 23 jurisdictions 
listed below make a significant 
contribution to nonattainment 
downwind for both the 1-hour and 8- 
hour NAAQS and interfere with 
maintenance of the 8-hour NAAQS. 
This determination was based on two 
independent sets of analyses, each of 
which EPA believes provides an 
independent basis for these conclusions. 
These two independent analyses are (1) 
subregional modeling using UAM-V, 
and (2) State-by-State modeling using 
CAMx and UAM-V. For the subregional 
modeling, EPA examined the frequency 
and magnitude of the impacts from each 
subregion along with State emissions 
data and other air quality information to 
evaluate the contributions from upwind 
States to nonattainment in downwind 
areas. For the UAM-V and CAMx State- 
by-State techniques, a number of 
measures of ozone contribution, or 
metrics, were used to assess, from 
several perspectives, the air quality 
effect of contributions from sources in 
different upwind States. 

The EPA weighed the results of its 
analysis of these several air quality 
metrics to determine which upwind 
States contain sources whose emissions 
contribute significantly to downwind 
nonattainment or maintenance 
problems. By examining the results of 
several air quality metrics, EPA assured 
that no one metric determined whether 
a State contains sources whose 
emissions contribute to downwind air 
quality problems. Rather, the 
determination of whether an upwind 
State contained sources whose 
emissions contribute significantly to a 
downwind nonattainment problem was 
based on the extent of the contributions 
reflected by multiple metrics. The EPA 
concluded that each set of modeling 
(i.e., subregional and State-by-State) 
when considered independently under 
EPA’s weight-of-evidence approach 
provides a sound technical basis for 
finding that NOx emissions from 
sources in the following 23 jurisdictions 
make a significant contribution to 
nonattainment of the 1-hour and 8-hour 
NAAQS in, or interfere with 
maintenance of the 8-hour NAAQS by, 
one or more downwind States: 

Alabama 
Connecticut 
Delaware 

District of Columbia 


Georgia 
Illinois 
Indiana 
Kentucky 
Maryland 
Massachusetts 
Michigan 
Missouri 
New Jersey 
New York 
North Carolina 
Ohio 
Pennsylvania 
Rhode Island 
South Carolina 
Tennessee 
Virginia 
West Virginia 
Wisconsin 
The remaining 15 OTAG States not 
covered by this final rule are discussed 
below. 


5. States Not Covered by This 
Rulemaking 


In Section VI of the NPR, EPA 
proposed to find that emissions from 
sources in the following 15 States in the 
OTAG region do not significantly 
contribute to downwind nonattainment 
under the 1-hour or 8-hour ozone 
NAAQS, or interfere with maintenance 
under the 8-hour NAAQS: Arkansas, 
Florida, Iowa, Kansas, Louisiana, Maine, 
Minnesota, Mississippi, North Dakota, 
Nebraska, New Hampshire, Oklahoma, 
South Dakota, Texas, Vermont (62 FR 
60369). The EPA received comments on 
this section of the NPR and has recently 
conducted some additional CAMx 
analyses.5° The CAMx modeling 
suggested that further analysis using 
UAM-V State-by-State modeling would 
be warranted in order to have a set of 
information comparable to that for other 
States that are subject to this rule. In 
today’s rulemaking, EPA is taking no 
action on whether emissions from 
sources in these 15 States do or do not 
contribute significantly to downwind 
nonattainment, or interfere with 
maintenance downwind, under either 
NAAQS. Thus, by today’s rulemaking, 
EPA is not requiring these 15 States to 
submit SIP revisions providing for NOx 
emissions controls to meet a statewide 
NOx emissions budget; nor is EPA 
determining that these States will not be 
required to make these SIP submissions 
in the future. The EPA is continuing to 
review available information on the 
downwind impacts of these States, 
including comments submitted on the 
NPR. In addition, EPA plans to conduct 
State-by-State modeling to determine 
whether a SIP revision under section 
110(a)(2)(D)(i)(1) should be required 
from any of these States in the future. 


50 See “Notice of Availability” 63 FR 45032 
(August 24, 1998). 
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The EPA intends to begin this modeling » 
in the fall of 1998. 

As discussed in the NPR (62 FR 60318 
_ at 60370), EPA reiterates that these 15 
States may need to cooperate and 
coordinate SIP development activities 
with other States that are subject to 
today’s action. Also, States with 
interstate nonattainment areas for the 1- 
hour standard and/or the new 8-hour 
standard should cooperate in reducing 
emissions to mitigate local-scale 
interstate transport problems (e.g., 
transport from one State in a multi-state 
urban nonattainment area to another 
State in that area) to provide for 
attainment in the nonattainment area as 
a whole. The EPA encourages the 15 
States to conduct additional analyses on 
ozone transport recommended by the 
OTAG Policy Group, which indicated 
that these States, “* * * will, in 
cooperation with EPA, periodically 
review their emissions, and the impact 
of increases, on downwind 
nonattainment areas and, as 
appropriate, take steps necessary to 
reduce such impacts including 
appropriate control measures.”’ 5! 

omment: A number of commenters 
supported the proposal to exclude the 
proposed States, either in general or for 
specific States. Others opposed the 
proposal in general, or for specific 
States. 

Response: Because EPA is taking no 
action on the 15 States at this time, EPA 
will not respond to comments 
concerning these States at this time. As 
discussed above, EPA intends to 
continue to review ambient air quality 
data, air quality modeling results, and 
other technical information on the 
downwind contribution from all States 
not found to be significant contributors 
in today’s action. 

Comment: Several commenters stated 
that if EPA revisits which States should 
be included in the rulemaking, EPA 
must reopen the public comment 
pericd. 

Response: The EPA agrees. Because 
today’s action does not propose a 
change from the NPR concerning which 
States should be covered, no new 
comment period is needed at this time. 
As EPA noted in the NPR, if results from 
additional modeling and technical 
analyses indicate that States other than 
the 22 States (and the District of 
Columbia) that are the subject of today’s 
action should be required to submit a 
SIP revision under section 
110(a)(2)(D)(i)(), EPA will publish a 
new NPR as to any such States and 
provide an additional comment period. 


51OTAG Recommendation: Utility NOx Controls, 
approved by the Policy Group, June 3, 1997. 


As also stated im the NPR, in 2007, EPA 
will reassess transport in the full OTAG 
region to evaluate the effectiveness of 
the regional NOx measures and the 
need, if any, for additional regional 
controls. 


D. Cost Effectiveness of Emissions 
Reductions 


As discussed above, in today’s action, 
EPA considers control costs in 
determining whether, and the extent to 
which, upwind emissions contribute 
significantly to nonattainment, or 
interfere with maintenance downwind. 
The EPA considers cost factors in 
conjunction with other factors generally 
related to levels of emissions. 


1. Sources Included In the Cost- 
Effectiveness Determination 


This subsection describes the 
rationale used to determine the cost 
effectiveness of emissions reductions 
measures. The EPA evaluates the 
relative costs of the available control 
measures using average cost 
effectiveness, measured as dollars per 
ton of NOx reduced relative to a 
baseline, to identify those emissions 
reductions that are “highly cost- 
effective.” In performing this 
evaluation, EPA considers the cost 
savings of a regionwide NOx emissions 
trading system for large electricity 
generating boilers and turbines (i.e., 
boilers and turbines serving a generator 
larger than 25 MWe). As described in 
this section, EPA has determined that 
these emissions reductions are highly 
cost effective on a regionwide basis. 

To assure equity among the various 
source Categories and the industries 
they represent, EPA considered the cost 
effectiveness of controls for each source 
category separately throughout the SIP 
call region. Sources are combined into 
a common source category if they serve 
the same general industry (e.g., boilers 
and turbines that are used by the 
electricity generation industry are 
combined in the same category). In 
general, this means that the sources in 
the same source category share the same 
six-digit source code classification 
(SCC). One exception is in the case of 
boilers and turbines which are 
combined and then separated into (1) a 
category of boilers and turbines serving 
generators that produce electricity for 
sale to the grid; or (2) a category of 
boilers and turbines that exclusively 
generate steam and/or mechanical work 
(e.g., provide energy to an industrial 
pump), or produce electricity primarily 
for internal use and not for sale. The 
EPA believes that this categorization 
better reflects the industrial sectors 
served. 


For each source category, the required 
emission levels (in tons per ozone 
seasion) were determined based on the 
application of NOx controls that achieve 
the greatest feasible emissions reduction 
while still falling within a cost-per-ton- 
reduced range that EPA considers to be 
highly cost-effective (hereinafter also 
referred to as “highly cost-effective” 
measures). Marginal or incremental 
costs of control are additional cost- 
effective measures that may provide 
important information about 
alternatives. In particular, incremental 
cost-effectiveness helps to identify 
whether a more stringent control option 
imposes much higher costs relative to 
the average cost per ton for further 
control. The use of an average cost- 
effectiveness measure may not fully 
reveal costly incremental requirements 
where control options achieve large 
reductions in emissions (relative to the 
baseline). 

In this rulemaking, EPA has chosen to 
focus on an average cost-effectiveness 
measure in identifying highly cost- 
effective control options for several 
reasons. Since EPA’s determination for 


. the core group of sources is based on the 


adoption of a broad-based trading 
program, average cost-effectiveness 
serves as an adequate measure across 
sources because sources with high 
marginal costs will be able to take 
advantage of this program to lower their 
costs. In addition, average cost- 
effectiveness estimates are readily 
available for other recently adopted 
NOx control measures. 

The EPA examined a representative 
sarnple of potentially available controls. 
NOx controls for this rulemaking were 
considered highly cost-effective for the 
purposes of reducing ozone transport to 
the extent they achieve the greatest 
feasible emissions reduction but still 
cost no more than $2,000 per ton of 
ozone season NOx emissions removed 
(in 1990 dollars), on average, for each 
source category. The discussion below 
further describes the basis for this cost 
amount and the techniques used for 
each category. Many may consider 
certain controls that cost more than 
$2,000 per ton of NOx reduced to be 
reasonably cost-effective in reducing 
ozone transport or in achieving 
attainment with the ozone NAAQS in 
specific nonattainment areas; however, 
EPA has determined to focus today’s 
rulemaking on only highly cost-effective 
reductions. In the future, as EPA 
continues to consider the impact of 
ozone transport and the most effective 
ways to assure downwind attainment, 
EPA may reconsider whether State NOx 
budget levels should be lowered to 
reflect application of additional controls 
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that, although more expensive, are 
nevertheless cost-effective. In addition, 
as discussed below, in determining 
whether to assume reductions from 
source Categories with only a few 
sources or relatively small emissions, 
EPA considered administrative 
efficiency in developing conclusions 
about whether to assume emissions 
reductions for these sources. 

In determining the cost of NOx 
reductions by large electricity 
generating units (EGUs), EPA assumed 
an emissions trading system. As 
discussed in Section IV below, EPA 
evaluated and compared the likely air 
quality impacts of this rulemaking with 
and without a regionwide NOx 
emissions trading system for electricity 
generating sources. This analysis shows 
that a regionwide trading program 
causes no significant adverse air quality 
impacts. Because such a program would 
result in significant cost savings, EPA’s 
cost-effectiveness determination for 
large electricity generating boilers and 
turbines assumes that each State will 
adopt the lowest cost approach, i.e., the 


in a regionwide NOx emissions trading 
program. However, States retain the 
option of choosing other, perhaps more 
expensive, approaches to achieving the 
necessary reductions. For non-EGU 
sources in the core group of the trading 
program, EPA used a least cost method 
which is equivalent to an assumption of 
an intrastate trading program. Inclusion 
of these sources in a regionwide trading 
program would provide further cost 
savings. For other source categories for 
which EPA identified highly cost- 
effective controls (i.e., internal 
combustion engines and cement 
manufacturing), EPA assumed source- 
specific controls. However, a State may 
choose to include such categories in the 
trading program and realize further cost 
savings. 

For the purposes of this rulemaking, 
EPA considers the following sizes of 
point sources to be large: (1) electricity 
generating boilers and turbines serving 
a generator greater than 25 MWe; or (2) 
other point sources with a heat input 
greater than 250 mmBtu/hr or which 
emit more than one ton of NOx per 


States will elect to include these sources average summer day. 


In the NPR, EPA based the cost- 
effectiveness determination on NOx 
emissions controls that are available and 
of comparable cost to other recently 
undertaken or planned NOx measures. 
Table 1 provides a reference list of 
measures that EPA and States have 
recently undertaken to reduce NOx and 
their average annual costs per ton of 
NOx reduced. Most of these measures 
fall below $2,000 per ton. With few 
exceptions, the average cost- 
effectiveness of these measures is 
representative of the average cost- 
effectiveness of the types of controls 
EPA and States have needed to adopt 
most recently because their previous 
planning efforts have already taken 
advantage of opportunities for even 
cheaper controls. The EPA believes that 
the cost-effectiveness of measures that 
EPA or States have adopted, or 
proposed to adopt, forms a good 
reference point for determining which 
of the available additional NOx control 
measures can most easily be 
implemented by upwind States whose 
emissions impact downwind 
nonattainment problems. 


TABLE 1.—AVERAGE COST-EFFECTIVENESS OF NOx CONTROL MEASURES RECENTLY UNDERTAKEN 


[1990 dollars] 


Control measure 


Cost per ton of 
NOx Removed 


NOx RACT 


Phase || Reformulated Gasoline 


150—1,300 


524,100 
State Implementation of the Ozone Transport Commission Memorandum of Understanding 950—1,600 
New Source Performance Standards for Fossil Steam Electric Generation Units 1,290 
New Source Performance Standards for Industrial Boilers 1,790 


ee cost representing the midpoint of $2,180 to $6,000 per ton. This cost represents the 
G NOx standards, beyond the cost of complying with the other standards for Phase |! 


Phase II R 


The Federal Phase II RFG costs 
presented in Table 1 are not strictly 
comparable to the other costs cited in 
the table. Federal Phase II RFG will 
provide large VOC reductions in 
addition to NOx reductions. Federal 
RFG is required in nine cities with the 
nation’s worst ozone nonattainment 
problems; other nonattainment areas 
have chosen to opt into the program as 
part of their attainment strategy. The 
mandated areas and those areas in the 
OTAG region that have chosen to opt 
into the program are areas where 
significant local reductions in ozone 
precursors are needed; such areas may 
value RFG’s NOx and VOC reductions 


differently for their local ozone benefits 
than they would value NOx reductions 
from RFG or other programs for ozone 
transport benefits. 


Commenters on the proposal 


generally agreed with basing the cost- 
effectiveness determination on the cost 
effectiveness of other recently 
undertaken measures. Therefore, EPA 
has considered controls with an average 
cost-effectiveness less than $2,000 per 
ton of NOx removed to be highly cost 
effective and has calculated the amounts 
of emissions that States must prohibit 
based on application of these controls. 
Some commenters believed that a more 
appropriate measure of cost 


pent additional cost of complying with the 


effectiveness was incremental—instead 
of average—dollars per ton of NOx 
removed. Other commenters believed 
that a more appropriate measure was 
dollars per ppb of ozone removed from 
a nonattainment area. The EPA 
continues to depend on regionwide 
average dollars per ton of NOx removed 
when evaluating what control measures 
are highly cost-effective for the purposes 
of this rulemaking. 


Table 2 summarizes the control 
options investigated for each source 
category and the resulting average, 
regionwide cost effectiveness. 


= 
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TABLE 2.—AVERAGE COST EFFECTIVENESS OF OPTIONS ANALYZED 53 


[1990 dollars in 2007] 


Source category 


Boilers and Turbines Generating Electricity 


Average Cost-effectiveness ($/ozone season ton) for each 
option 


effectiveness values in Table 2 are regionwide averages. The cost-effectiveness values represent reductions beyond those re- 


quired by Title IV or Title | RACT, where applicable. 


54 For cement 


The following discussion explains the 
controls determined by EPA to be highly 
cost-effective for each source category. 


The EPA has analyzed the 
implications of each State limiting 
trading within its borders compared to 
entering into a common trading program 
with all other States, provided that 
States choose to control EGUs at an 
average level of 0.15 lb/mmBtu. In the 
case of intrastate trading, EPA found 
that the average cost per ton of the 
resulting ozone season NOx reduction 
was about $1,499 per ton. This result 
from the IPM model was for all the 
States together considering changes in 
dispatch and other aspects of the future 
operation of the nation’s power system. 
Individual State results were not 
provided by the model. As explained 
below, EPA expects that individual 
State cost per ton results are likely to be 
fairly close to this collective result. 

For a regionwide budget based on 
0.15 lb/mmBtu, EPA’s analyses suggest 
that whether (1) there were individual 
State trading programs, or (2) a single 
regionwide trading program, all States 
experienced a substantial reduction in 
summer NOx emissions from Base Case 
emissions levels. For this to occur, there 
have to be similar opportunities 
throughout the SIP call region for highly 
cost-effective reductions to occur at 
EGUs. If this were not true, EPA would 
have found, in the case where there is 
a single trading program across the 
entire SIP call region, that some States 
reduce a much greater share of their 
NOx emissions than other States do. 
The fact that there are similar 
opportunities for NOx reductions in 
each of the States indicates that if there 


were individual State trading programs 
in place they would each generally have 
an average cost effectiveness for 
reducing ozone season NOx emissions 
that is fairly close to the cost 
effectiveness of trading programs in 
other States. Therefore, each State is 
generally likely to have an average cost 
effectiveness of about $1,550 per ton, 
the amount we found in the results of 
the IPM model run for a scenario where 
each State ran its own trading program. 
a. Electricity Generating Boilers and 
Turbines. For EGUs larger than 25 MWe, 
the control level was determined by 
applying a uniform NOx emissions rate 
regionwide. The cost-effectiveness for 
each control level was determined using 
the IPM. Details ing the 
methodologies used can be found in the 
Regulatory Impact Analysis of this 
rulemaking. Table 2 summarizes the 
control levels and resulting cost- 
effectiveness of three options analyzed. 


A regionwide level of 0.20 Ib/mmBtu 
was rejected because though it resulted 
in an average cost effectiveness of less 
than $2,000 per ton, the air quality 
benefits were less than those for the 0.15 
Ib/mmBtu level which was also less 
than $2,000 per ton. The results suggest 
that a regionwide level of 0.15 lb/ 
mmBtu should be assumed for this 
source category when calculating the 
amount of emissions that should be 
considered significant and therefore 
prohibited in each covered State. This 
control level has an average cost- 
effectiveness of $1,468 per ozone season 
ton removed. This amount is consistent 
with the range for cost-effectiveness that 
EPA has derived from recently adopted 
(or proposed to be adopted) control 


measures. As discussed later in this 
preamble, EPA has determined that EGU 
sources are fully capable of 
implementing this level of control by 
May 1, 2003. 


The EPA estimates that a control level 
based on 0.12 lb/mmBtu, has a cost 
effectiveness of $1,760 per ozone season 
ton removed, which is within the upper 
range of cost effectiveness. This estimate 
is based on the Agency’s best estimates 
of several key assumptions on the 
performance of pollution control 
technologies and electricity generation 
requirements in the future which the 
Agency thoroughly researched over the 
last two years. Given that the cost per 
ton estimate for 0.12 lb/mmBtu trading 
is much closer to $2,000 than the 0.15 
Ib/mmBtu trading, EPA is not as 
confident about the robustness of the 
results. Also, although EPA is very 
comfortable that a 0.15 Ib/mmBtu 
trading program beginning in 2003 will 
not lead to installation of SCR 
technology at a level and in a manner 
that will be difficult to implement or 
result in reliability problems for electric 
power generation, the Agency’s level of 
conifort is not as high in considering 
0.12 ib/mmBtu-based trading.*5 With a 
strong need to implement a program by 
2003 that is recognized by the States as 
practical, necessary, and broadly 
accepted as highly cost effective, the 
Agency has decided to base the 


$5 For reasons explained in Section V., below, 
EPA has determined that May 1, 2003 is the earliest 
practicable date for achieving the level of emissions 
reductions EPA selected, and therefore is the 
appropriate date for achieving these reductions in 
light of the CAA’s attainment date requirements. 


Other Stationary Sources | MaXxi- $4,000/ton maxi- $5,000/ton maxi- 
manufacturing, incinerators, internal Combustion engines and process 
nology (at the same cost) would be selected whether the cost ceiling for each source : 
’ cost-effectiveness number for these source categories is the same in each column. For glass manutacturing, t indicates that additional ce 
; emissions reductions would be obtained from more effective and more costly control technologies as the cost ceiling increase. 
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emissions budgets for EGUs on a 0.15 
Ib/mmBtu trading level of control. 

It should be noted that the cost- 
effectiveness values for EGUs were 
calculated using a slightly older version 
of the final EGU inventory. Changes 
made to the inventory and growth 
assumptions resulted in decreasing the 
final regionwide allowable emission 
level for EGUs, under the 0.15 option, 
to 543,825 tons per year from 563,785 
tons per year. Reducing the allowable 
regionwide emissions increased the 
average cost-effectiveness value of the 
0.15 option from $1,468/ton, to $1,503/ 


ton. 

b. Other Stationary Sources. The 
appropriate cost-effective control level 
for large non-EGU source categories was 
determined by evaluating various 
regulatory alternatives. For industrial 
boilers and turbines (i.e., boilers and 
turbines greater than 250 mm/Btu per 
hour or with NOx emissions greater 
than 1 tpd), the control level was 
determined by applying a uniform 
percent reduction regionwide in 
increments of 10 percent. For all other 
stationary sources, the control level was 
determined by applying source- 
category-specific cost-effectiveness 
thresholds, because trading was not 
assumed to be readily available for these 
source categories. Details regarding the 
methodologies used are in the 
Regulatory Impact Analysis. Table 2 
summarizes the control levels and 
resulting cost-effectiveness for each 
option under each category. 

Further, for large nomECUs, the cost- 
effectiveness determination includes 
estimates of the additional emissions 
monitoring costs that sources would 
incur in order to participate in a trading 
program. Some non-EGUs already 
monitor their emissions. In the NPR, 
EPA had not included monitoring costs 
in the cost-effectiveness determination 
because such costs had not been 
estimated at that time. Since then, EPA 
has evaluated monitoring system costs. 
These costs are defined in terms of 
dollars per ton of NOx removed so that 
they can be combined with the cost- 
effectiveness figures related to control 
costs. Since monitoring costs do not 
vary with the level of control, the cost 
per ton for monitoring varies in 
accordance with the amount of control 
being required. For purposes of this 
analysis, the level of control was 
assumed to be the level of control used 
to calculate the budget. Monitoring costs’ 
varied from about $150 to $400 per ton 
of NOx removed, depending on the type 
of source category. 

The EPA, therefore, determines that: 
(1) For large non-electricity-generating 
industrial boilers and turbines, a control 


level corresponding to 60 percent 
reduction from baseline levels is highly 
cost-effective (this percent reduction 
corresponds to a regionwide control 
level of about 0.17 lb/mmBtu); and (2) 
for large internal combustion engines 
and cement manufacturing sources, a 
control level corresponding to the 
application of NOx reduction 
technology costing no more than 
$5,000/ton for each source is, on 
average, highly cost effective. As 
indicated in Table 2 and described in 
detail in the RIA, these control levels 
are associated with a cost effectiveness 
of approximately $1,467/ton for boilers 
and turbines, $1,458/ton for cement 
manufacturing, and $1,215/ton for 
internal combustion engines. This 
results in an average emissions 
reduction from uncontrolled emissions 
of 90 percent for internal combustion 
engines and 30 percent for cement 
manufacturing sources. The EPA notes 
that States may include these source 
categories in the model NOx budget 
trading program, further assuring that 
each source would be able to cost- 
effectively meet its reduction 
requirements. The EPA determined that 
controlling glass manufacturing sources, 
incinerators, and process heaters was 
not highly cost-effective because all the 
options analyzed for these source 
categories cost more than $2,000 per ton 
of NOx removed. Thus, no additional 
controls are assumed for these sources 
when determining the significant 
amounts that must be reduced in each 
State. 


2. Sources Not Included In the Cost- 
effectiveness Determination 


For the following groups of sources, 
EPA is determining that no additional 
control measures or levels of control 
should be assumed in this rulemaking, 
for the reasons described. 

a. Area Sources. In the NPR, EPA 
noted that control levels for area sources 
(i.e., sources other than mobile or point 
sources) could not be determined based 
on available information concerning 
applicable control technologies. 
Comments to the NPR did not identify 
specific NOx control technologies that 
were both technologically feasible and 
highly cost-effective. Because EPA has 
no new information on applicable 
control technologies for area sources, no 
additional control level is assumed for 
these sources in this rulemaking. 
Further discussion concerning area 
sources can be found in Section III, 
below, of this preamble. 

b. Small Point Sources. For the 
purposes of this rulemaking, EPA 
considers the following sizes of point 
sources to be small: (1) Electricity 


generating boilers and turbines serving 
a generator 25 MWe or less, and (2) 
other point sources with a heat input of 
250 mmBtu/hr or less and which emit 
less than one ton of NOx per average 
summer day. In the NPR, EPA stated 
that the collective emissions from small 
sources were relatively small (in the 
context of this rulemaking) and the 
administrative burden, to the States and 
regulated entities, of controlling such 
sources was likely to be considerable. 
As a result, in the NPR, EPA proposed 
not to assume reductions from these 
sources in establishing the State. 
budgets. 

Comments to the NPR did not identify 
specific approaches that would result in 
significant emission reductions and be 
administratively efficient in controlling 
these sources. On the contrary, many 
comments encouraged EPA to exclude 
small point sources from any budget 
calculations for this rulemaking. 

Therefore, in today’s action, EPA is 
not assuming additional control levels 
for these sources. Further discussion 
concerning small point sources may be 
found in section III, below, of this 
preamble. 

c. Mobile Sources. In the NPR, EPA 
noted that it could not identify any 
additional NOx controls that States 
could implement for mobile or nonroad 
sources beyond those already reflected 
in the proposed State NOx budgets that 
were both technologically feasible and 
cost-effective, relative to point sources 
covered by this rule, for the purposes of 
reducing NOx. Several commenters 
stated that the EPA should require 
States to implement additional 
reductions for mobile sources. However, 
these commenters did not identify 
specific, new, technologically feasible 
mobile source NOx controls that were 
highly cost-effective by the standards of 
today’s action. The EPA has re- 
examined the availability of mobile 
source control measures available to 
States, as discussed in more detail in 
sections IIL.D. and IILE. below, and has 
not identified any such controls that are 
both technologically feasible and highly 
cost-effective for NOx control. 
Therefore, the States’ final NOx budgets 
promulgated in today’s action do not 
assume implementation of additional 
highway or nonroad mobile source 
controls or expansion of existing 
controls beyond those described in the 
NPR. Further discussion concerning 
mobile sources, including the national 
measures EPA has assumed for purposes 
of today’s rule, can be found in Section 
III, Determination of Budgets. 

d. Other stationary sources. The EPA 
does not assume, in this rulemaking, 
any additional control measures or 
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lower emissions levels for municipal 
waste combustors because these 
combustors are already being controlled 
through MACT regulations. Moreover, 
no additional control measures were 
assumed for source categories with 
relatively small NOx emissions (e.g., 
iron and steel mills, nitric acid 
manufacturing sources, space heaters, 
lime kilns, recovery plants, and engine 
test facilities). Further discussion 
concerning why controls were not 
assumed for these source categories may 
be found in Section III of this preamble. 

e. Conclusion. The above discussion 
described the controls for various source 
categories that EPA considers to be 
highly cost-effective. The next step in 
the process is to determine the amounts 
of NOx emissions that would be 
eliminated by applying these highly 
cost-effective controls to the respective 
source categories. The EPA considers 
those emissions to be the amounts that 
contribute significantly to 
nonattainment in, or interfere with 
maintenance by, downwind States. By 
assuming that reductions of this 
magnitude should occur, EPA 
determined the resulting State-specific 
“budget.” Section III, Determination of 
Budgets describes the process EPA used 
to determine each State’s budget and 
discusses comments received on the 
NPR. 


E. Other Considerations 


As described above, EPA determined 
the amount of emissions that 
significantly contribute to downwind 
nonattainment from sources in a 
particular upwind State primarily by (i) 
evaluating, with respect to each upwind 
State, several air quality related factors, 
including determining that all emissions 
from the State have a sufficiently great 
impact downwind (in the context of the 
collective contribution nature of the 
ozone problem); and (ii) determining the 
amount of that State’s emissions that 
can be eliminated through the 
application of cost-effective controls. 
Before reaching a conclusion, EPA 
evaluated several secondary, and more 
general, considerations. These include: 

e The consistency of the regional 
reductions with the attainment needs of 
the downwind areas with 
nonattainment problems 

e The overall fairness of the control 
regimes required of the downwind and 
upwind areas, including the extent of 
the controls required or implemented by 
the downwind and upwind areas 

e General cost considerations, 
including the relative cost-effectiveness 
of additional downwind controls 
compared to upwind controls This 


section discusses these additional 
considerations. 


1. Consistency of Regional Reductions 
With Attainment Needs of Downwind 
Areas 


a. General Discussion. Currently, air 
quality levels in the eastern part of the 
United States are above the 1-hour 
NAAQS in various, primarily urban, 
areas. Air quality levels are also above 
the 8-hour NAAQS in those same areas, 
as well as many others. 

The OTAG, and subsequently EPA, 
have conducted region-wide air quality 
modeling, using the UAM-V model, 
which shows that in approximately 20 
primarily urban areas, the 1-hour 
nonattainment problem will persist by 
the year 2007, even after all of the 
controls specifically required under the 
CAA as well as Federal measures are 
implemented.** This nonattainment 
problem that remains after 
implementation of those mandated 
controls may be termed “‘residual 
nonattainment.”’ For the 8-hour NAAQS 
modeling shows that under the same 
circumstances, at least one urban area 
that is linked to each upwind State will 
continue to experience residual 
nonattainment, and significantly more 
areas will be in nonattainment as well. 

Further, as discussed above, OTAG’s 
subregional modeling as well as EPA’s 
CAMx modeling and State-by-State 
zero-out UAM-V modeling, indicate 
that upwind States contribute 
significantly to those downwind 
nonattainment problems under both 
standards. In general, under the 1-hour 
standard, emissions from each upwind 
State affect at least several, primarily 
urban, nonattainment areas downwind. 
For example, each of the midwest/ 
southern States of Ohio, Kentucky, 
Tennessee, West Virginia, Virginia, and 
North Carolina affects between five and 
eight downwind nonattainment areas. 
Under the 8-hour standard, emissions 
from each upwind State affect 
nonattainment problems that comprise 
an even larger geographic area. For 
example, Ohio, Kentucky, Tennessee, 
West Virginia, Virginia, and North 
Carolina each affect between eight to 
thirteen downwind States with 
nonattainment problems. 

As described in section IV below, EPA 
has conducted additional regionwide 
modeling which shows that upwind 
reductions comparable to those required 


56 As described elsewhere, the controls 
specifically required under the CAA include the 
controls identified in the modeling baseline, as well 
as certain Federal controls such as NLEV. These 
controls do not include any additional reductions 
that may be required in the local nonattainment 
areas as part of their attainment demonstrations. 


under today’s rule have an appreciable 
impact on downwind nonattainment 
problems under both NAAQS. The 
downwind impact from each individual 
upwind State’s reductions may be 
relatively small, but the impact from all 
upwind reductions, collectively, is 
appreciable. This regionwide 
modeling— which employs the UAM-—V 
model relied upon by OTAG and also 
used by EPA for today’s action— 
indicates that even after implementation 
of the regional reductions, which help 
downwind areas make progress toward 
attainment, certain downwind areas 
under the 1-hour NAAQS, and 
numerous downwind areas under the 8- 
hour NAAQS, will experience residual 
nonattainment. In addition, under the 8- 
hour NAAQS, many other areas with 
nonattainment problems are expected to 
reach attainment based solely on the 
regional reductions. 

Furthermore, as mentioned earlier, 
the above-described modeling indicates 
no upwind States whose required 
regional reductions, in combination 
with the other regional reductions and 
CAA required controls, provide more 
ozone reduction than is necessary for 
every downwind nonattainment 
problem affected by that upwind State 
to attain under each NAAQS. That is, 
there is no instance of “overkill,” so that 
none of the upwind reductions required 
under today’s action is more than 
necessary to ameliorate downwind 
nonattainment. 

b. 8-Hour Nonattainment Problems. 
As indicated above, the upwind 
reductions are useful in ameliorating 
downwind nonattainment under both 
NAAQS, but they are particularly useful 
in areas with nonattainment problems 
under the 8-hour NAAQS because more 
areas have such problems under that 
standard. Emissions reductions from 
each upwind State affect a broader 
swath of downwind 8-hour 
nonattainment problems, including 
problems adjacent to, and further away 
from, the upwind State. For example, 
emissions from Ohio affect 
nonattainment problems in each State 
adjacent to Ohio, as well as numerous 
States further away. As noted above, in 
some cases, the upwind reductions 
eliminate the downwind nonattainment 
problem; in other cases, those 
reductions ameliorate the downwind 
problem but residual nonattainment 
remains. 

Moreover, under the 8-hour NAAQS, 
upwind contributions tend to be a 
particularly large percentage of the 
downwind nonattainment problem. For 
example, along the Northeast corridor, 
cumulatively upwind States including 
adjacent States, contribute 83 percent of 
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Washington, DC’s nonattainment 
problem; 68 percent of Maryland’s 
nonattainment problem; 65 percent of 
Pennsylvania’s nonattainment problem; 
and 85-88 percent of each of New 
Jersey’s, New York's, Connecticut’s, and 
Massachusett’s nonattainment 
problems. These high levels of upwind 
contributions to widespread 
nonattainment problems—both near to, 
and far from, the upwind State— 
indicate that the regional reductions 
from the upwind areas may be expected 
to be useful in ameliorating downwind 
nonattainment under the 8-hour 
NAAQS. 

c. Commenters’ Concerns. 
Commenters argued that in the NPR that 
EPA failed to demonstrate that the 
proposed reductions in upwind 
emissions were necessary for downwind 
areas to demonstrate attainment. 
Commenters pointed out the lack of 
local attainment demonstrations under 
the 1-hour NAAQS.‘57 

The EPA does not believe a local 
attainment demonstration is required 
before EPA can call on upwind States to 
reduce emissions pursuant to section 
110(a)(2)(D). The EPA believes that 
available modeling analyses 
demonstrate that upwind reductions are 
necessary to help downwind areas come 
into attainment. The OTAG and EPA 
subregional modeling, UAM-V State-by- 
State zero-out modeling, and the CAMx 
modeling, described above, link each 
upwind State’s emissions and 
downwind attainment needs, in a 
manner that is sufficient to support 
today’s action. To reiterate, under the 1- 
hour NAAQS, the emissions reductions 
from each upwind State, combined with 
other emissions reductions, are needed 
to reduce downwind nonattainment 
problems. That need is underlined by 
the fact that the modeling relied on for 
today’s action indicates residual 
nonattainment after implementation of 
all required controls and Federal 
measures. Even after implementation of 
the regional reductions, there is residual 
nonattainment for at least one 
downwind area linked to each upwind 
State. The same is true for the 8-hour 
NAAQS, as noted above. 

The EPA recognizes that in the future, 
additional information may become 
available that would shed further light 
on the amount of emissions reductions 
needed for downwind areas to attain the 
NAAQS. Local-scale modeling may 
indicate more precisely the ambient 
impact of regional and local reductions 


57 As noted in Section II.A., EPA proposed two 
analytical approaches, the second of which is the 
same as EPA is today promulgating. The 
commenters’s criticisms seem to apply equally to 
both approaches. 


on downwind nonattainment areas and 
the amount of any residual 
nonattainment. Nevertheless, it should 
be emphasized that the models relied on 
for today’s action are state-of-the-art, 
and that their various inputs— 
particularly the inventories—have 
recently undergone close scrutiny and 
careful refinement through public 
comment and expert analysis. 
Accordingly, EPA believes that the 
overall model results indicating the 
general impact of upwind emissions and 
reductions in emissions should be 
viewed as valid. Accordingly, EPA 
believes that it has an adequate base of 
information to require the regional 
reductions under the 1-hour and 8-hour 
NAAQS at this time. 


2. Equity Considerations 


The EPA believes further justification 
for today’s action is provided by overall 
considerations of fairness related to the 
control regimes required of the 
downwind and upwind areas, including 
the extent of the controls required or 
implemented by those areas. 

he OTAG and EPA modeling 
analyses clearly indicate that upwind 
emissions contribute more than trivial 
amounts to downwind nonattainment 
problems. As a result, upwind emitters 
are exacerbating the health and welfare 
risks faced by those who live and work 
in downwind areas afflicted with 
unhealthful levels of ozone. The EPA 
believes that the principle of simple 
fairness applies here: upwind States 
should reduce their emissions that visit 
those health and welfare problems upon 
their downwind neighbors. Otherwise, 
their downwind neighbors would be 
obliged to pay additional costs to reduce 
local emissions beyond what would 
otherwise be necessary to protect their 
health from upwind emissions. In EPA’s 
judgment, it is fair to require the 
upwind sources to reduce at least the 
portion of their emissions for which 
highly cost-effective controls are 
available. Indeed, fairness 
considerations would point towards 
requiring upwind reductions even if 
there were some degree of cost 
inefficiency. 

Further, it should be recognized that 
the major urban nonattainment areas 
have been required to incur control 
costs for ozone precursors since shortly 
after the 1970 CAA Amendments. In 
general, over the past quarter of a 
century, these areas have implemented 
SIP controls that, in combination with 
Federal measures, place ozone-related 
controls on virtually all portions of their 
inventory of ozone precursors, 
including VOCs as well as NO,. The Air 
Quality Modeling TSD includes 


descriptions of the control measures in 
place for several major urban 
nonattainment areas. Although not 
every major urban nonattainment area 
has complied with every CAA 
requirement for ozone precursors, the 
major urban nonattainment areas have 
complied with almost all of these 
requirements, and the CAA provides 
remedies to assure complete 
implementation of the required 
provisions. These measures have 
already lead to substantial reductions in 
ozone levels. By comparison, upwind 
States have not implemented reductions 
intended to reduce their impact on 
downwind nonattainment areas. 


3. General Cost Considerations 


The EPA also generally considered 
the cost-effectiveness of additional local 
reductions in the 1-hour ozone 
nonattainment areas. The EPA 
conducted this analysis as part of its 
Regulatory Impact Analysis, completed 
under Executive Order 12866, for the 
rulemaking in which EPA revised the 
ozone NAAQS, 62 FR 38866 (July 18, 
1997). The EPA surveyed the additional 
VOC and NO, controls available in areas 
throughout the country that are 
expected to be nonattainment under 
either NAAQS. The EPA ascertained 
that nationally, on average, these 
additional measures would cost 
approximately $4,300 per ton removed 
during the ozone season. See ‘Control 
Measures Analysis of Ozone and PM 
Alternatives: Methodology and Results,” 
July 17, 1997, table VII-2, p. 56. 
Although this figure is a national 
average, it provides a basis to conclude 
that local reductions may be expected to 
be more expensive than the 
approximately $1,500 in cost per ozone- 
season ton removed for the regional NO, 
reductions required in today’s 
rulemaking. 

Commenters criticized EPA’s proposal 
to measure cost-effectiveness in terms of 
cost per ton of emissions removed 
because it did not take into account the 
ambient impact downwind of the 
emissions reductions. Commenters 
cautioned that under certain 
circumstances, a high level of emissions 
reductions upwind may result in high 
costs (even though cost-effective on a 
per-ton basis), but relatively little 
ambient benefit downwind. 
Commenters emphasized that emissions 
reductions tend to have the greatest 
ambient benefit when they are within, 
or adjacent to, the area with the 
nonattainment problem. Commenters 
also said that emissions reductions 
further upwind have less ambient 
benefit. Accordingly, commenters stated 
that EPA’s cost-effectiveness 
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justification did not support its 
proposed reduction requirements. 

e EPA acknowledges the concerns 
expressed by the commenters that 
focusing solely on the cost effectiveness, 
defined in terms of cost per ton 
removed, of the emissions reductions 
would exclude consideration of the total 
costs incurred by the upwind sources, 
and would exclude consideration of the 
downwind ambient benefits that those 
costs achieve, compared to the costs of 
achieving the same ambient impact 
through either local reductions or more 
extensive reductions in adjacent 
upwind areas. The EPA further 
acknowledges air quality modeling 
makes clear that reductions in emissions 
closer to the air quality problem have a 
greater ambient impact. 

However, EPA has not been presented 
with, nor been able to develop, an 
accurate comparison of the downwind 
costs of emissions reductions that 
would achieve the same ambient impact 
as the regional reductions required by 
today’s action. The EPA does not have 
comprehensive information concerning 
available local measures or their costs or 
ambient impacts. 

However, as a qualitative matter, EPA 
believes that available evidence 
indicates that the upwind costs are 
reasonable not only in light of cost- 
effectiveness per ton removed, but also 
in light of the downwind ambient 
impact of the emissions reductions. 
Under the 1-hour NAAQS, emissions 
from each upwind State generally affect 
several downwind nonattainment urban 
areas. Thus, matching the total ambient 
impact of the emissions reductions from 
the upwind State would require 
emissions reductions in several 
downwind areas.°® 

Although presently available 
information does not permit a useful 
quantitative comparison of total upwind 
and downwind costs in terms of their 
ambient impact, EPA believes that 
upwind reductions replace local 
reductions that, on a cost-per-ton 
removed basis, may be expected to be 
more expensive. Moreover, it should be 
recognized that for all of the 
nonattainment areas under the 1-hour 
NAAQS, the residents have already 
incurred substantial control costs to 
eliminate part of the local contribution 
to the air quality problem. Under these 
circumstances, EPA considers it 
equitable to require the upwind emitters 
to offset their contribution to the 


$8 Although the reductions required of any one 
individual upwind State under today’s rule may 
not, by themselves, result in large ambient impacts 
downwind, those reductions, when combined with 
reductions from other upwind States, do result in 
appreciable reductions downwind. 


problem through at least the reductions 
that are the most highly cost-effective— 
in terms of cost-per-ton removed— 
rather than require the residents of the 
downwind area to offset those upwind 
contributions through even more local 
control measures. 

Furthermore, under the 8-hour 
NAAQS, the available information— 
again, on a qualitative basis—indicates 
that the upwind emissions reductions 
replace a significantly greater set of 
local measures. As indicated above, 
emissions from each upwind State affect 
a wide swath of downwind areas with 
nonattainment problems. As a result, 
the emissions reductions from the 
upwind State replace local reductions in 
numerous downwind areas. Moreover, 
some of these downwind areas are 
adjacent to the upwind State, while 
others are further away. Thus, under the 
8-hour NAAQS, EPA believes that the 
qualitative case is even more vivid that 
the upwind emissions reductions 
replace substantial and costly local 
measures. 

Finally, with respect to the 
meteorological phenomenon that 
upwind reductions have less ambient 
impact the further away they are from 
the downwind nonattainment problem: 
EPA modeled the ambient impact of 
regional variations in the levels of 
upwind emissions reductions. This 
modeling, and its results, are discussed 
in the Air Quality TSD. In brief, the 
modeling results indicate that it is 
neither more cost-effective nor more 
beneficial to air quality to pursue 
subregional variations in upwind 
emissions controls. 


4. Conclusion 


For the reasons discussed above, EPA 
believes that adequate information is 
available to determine, on a qualitative 
basis, that the upwind reductions 
required by today’s action are 
reasonable in light of the attainment 
needs downwind, and that the costs of 
those reductions are reasonable in light 
of the costs the downwind areas would 
otherwise face. For these and other 
reasons noted elsewhere, EPA believes 
that requiring the regional reductions in 
today’s notice is a reasonable step to 
take at this time. 

Of course, as more comprehensive 
information becomes available 
(including additional modeling, 
additional information concerning local 
control options and costs, as well as 
more refined regional air quality 
information), EPA will continue to 
examine the issue of regional transport. 
In addition, as described in Section IIL., 
EPA expects to review the issue of 
regional transport by the year 2007 and 


may require additional steps by either 
the upwind States or the downwind 
States, or both, to address the issue 
further. Even so, as noted above, the 
information that is available provides no 
evidence that the regional reductions 
required today may prove not to be 
needed. ; 


Ill. Determination of Budgets 


The EPA used the highly cost- 
effective measures identified in Section 
II.D. above to calculate the amounts of 
emissions in each covered State that 
will contribute significantly to 
nonattainment or interfere with 
maintenance in one or more downwind 
States (the “significant amounts”). This 
Section further describes issues related 
to cost-effective controls and the role of 
these controls in the calculation of 
budgets. 

First, as described earlier in this 
notice, EPA projected the total amount 
of NOx emissions that sources in each 
covered State would emit, in light of 
expected growth, in 2007 taking into 
account measures required under the 
CAA (the “2007 base year emissions 
inventory’’). The EPA then projected the 
total amount of NOx emissions that each 
of those States would emit in 2007 if 
each such State applied these highly 
cost-effective measures (2007 controlied 
inventory). The difference between the 
2007 base inventory and the 2007 
controlled inventory for each covered 
State is the “significant amount” that 
the State’s SIP must prohibit to satisfy 
section 110(a)(2)(D)(i)(1). Each covered 
State’s 2007 controlled inventory— 
referred to in this Section as the State’s 
“emissions budget”—expresses the total 
amount of NOx emissions remaining 
after the State’s SIP prohibits the 
“significant amount” of NOx emissions 
in that State. Each covered State must 
demonstrate that its SIP includes 
sufficient measures (of the State’s 
choice) to eliminate those emissions, 
and thereby meet its budget, in the time 
frames discussed later in this notice. 


A. General Comments on the Base 
Emission Inventory 


Background: In the NPR, EPA 
solicited comment on technical 
information used in revising the 1996 
base year emissions inventories and the 
growth and control assumptions used to 
develop the 2007 projection year base 
inventories. The EPA received over 200 
comment letters (from industry, 
associations, States, environmental 
organizations, and U.S. Congressional 
representatives) on the condition of 
1996 base year and projected 2007 
emission inventories. The EPA accepted 
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proposed modifications to the extent 
EPA was able to validate them. 

As discussed in the NPR (62 FR 
60318), EPA established a 120-day 
comment period (ending March 9, 1998) 
to address issues related to the proposed 
rule. In order to develop revised 
inventories used to recalculate the 
budgets for final rulemaking in a timely 
manner, EPA felt that comments 
received after the March 9, 1998 
deadline would be addressed only if 
time and resources were available and 
after directing attention to comments 
received prior to the end of the 
comment period. The EPA is legally 
obligated under the Administrative 
Procedure Act to respond only to 
comments timely submitted during the 
public comment period. Response to 
comments timely submitted before the 
end of the comment period fulfills 
EPA’s obligation to 5 U.S.C. 553(c). 

Although the Agency was not able to 
address all comments submitted after 
March 9, 1998, as discussed in Section 
IIl.F.5. of this notice, EPA is allowing 
commenters an additional opportunity 
to request revisions to the source- 
specific data used to establish each 
State’s budget. During this time, EPA 
will be addressing those comments 
submitted during the NPR and SNPR 
comment periods which were not 
addressed for reasons indicated above, 
as well as evaluate comments that are 
submitted per Section III.F.5. of the 
NFR. 


1. Quality 

Comment: Commenters suggested that 
the OTAG inventory may not be of 
sufficient quality for use in the 
modeling and budget determinations for 
the non-EGU point, area, nonroad 
mobile, and highway vehicle source 
sectors. The commenters stated that 
OTAG originally intended the 
inventories to be used in analyzing 
ozone transport mechanisms and the 
effect of possible control measures, not 
for establishing emission budgets as 
EPA has proposed. Additionally, as one 
commenter mentioned, many States had 
prepared inventories only for their 
moderate and above nonattainment 
areas, so that the remainder of the 
State’s counties were supplemented 
with USEPA data. In contrast to these 
criticisms, other commenters supported 
the quality of the inventories and the 
procedures used in their development. 

Response: Under the initial OTAG 
inventory collection process, the 37 
States in the domain provided emission 
estimates for each entire State. The 
majority of the supplied data were 1990 
State ozone SIP emission inventories, 
but some States supplied data from later 


years that reflected significant 
improvement over the 1990 data. 
Additionally, OTAG collected point 
source data from the States to update 
and revise existing emissions 
inventories used by OTAG. The result of 
these efforts was an improved emissions 
inventory which OTAG utilized for 
modeling as well as strategy analyses. 
The EPA used the final OTAG version 
of the inventory for the emission 
estimates in the NPR, and then 
improved the inventory with data 
supplied by the States and industry 
through the public comment period. As 
a result, the revised emissions inventory 
is the most accurate available for 
modeling, strategy analyses, and budget 
calculation purposes. The inventory has 
been through numerous versions, each 
version reviewed and extensively 
commented on by States, industry, and 
the public. These inventory data are 
more accurate than any other data used 
in the past as the basis for the various 
State-specific SIP revisions (such as 
rate-of progress SIP revisions or 
attainment demonstrations). The EPA 
considers it sufficiently accurate for 
pospeese of determining the budgets. 
The EPA recognizes that emission 
inventories change as more accurate 
data or methods are developed for 
estimating emissions. For inventory 
changes that may be necessary after 
final promulgation of the budgets, EPA 
has a process for determining what 
changes need to be made as well as how 
the changes would be made to the 
inventories. This is discussed in further 
detail in Section III.F.5. of this notice. 
Comment: Several commenters were 
concerned that the initial State NOx 
emissions inventories submitted by the 
States were never quality-assured or 
commented upon by the States, the 
regulated community, or the public. 
Some commenters suggested the 
reevaluation of emissions estimates with 
State, local, and industry support. 
Response: Under the guidance of 
OTAG, the initial emission inventories 
submitted by the States were quality- 
assured by technical experts, including 
State and local emission inventory 
contacts, industry, EPA staff and 
contractors, and the OTAG Emission 
Inventory Technical Committee. As EPA 
amended and modified the inventory for 
use in the modeling for the NPR, SNPR, 
and the budget analyses, additional 
quality assurance was completed. The 
most accurate inventory development 
tools available at the time were used to 
validate these data and to quality assure 
emission calculations in these data 
bases. Existing data sets, including the 
NET data, the OTC NOx Baseline 
emission inventory, EPA’S AIRS/AFS 


major point source reporting system, 
and EPA’s Emission Tracking System 
(ETS), which contains data submitted 
and certified as correct by the States, 
were used for comparison purposes. 
Where discrepancies were found, either 
before, during, or after the public 
comment period, States and industry 
were contacted to clarify and support 
revised emission estimates. 


2. Availability 


Comment: Commenters asserted that 
the emissions inventory used for the SIP 
modeling and budget calculations were 
not made available for public review 
along with the proposed rule. One 
commenter stated that the emissions 
inventory that forms the basis for the 
NPR (the SIP Call inventory) did not 
become available until the first week in 
February 1998. 

Response: On October 10, 1997, EPA 
posted emissions data on the TTN for 
use and review during the public 
comment period (See NPR, 60318). 
These data, in conjunction with the 
OTAG inventories, were the basis of the 
initial proposed budgets and modeling 
analyses in the NPR. Thus, these data 
were available to the public before the 
beginning of the 120-day comment 
period on the NPR, which allowed 
ample time to develop budget, 
modeling, and cost analyses for 
submission during the comment period. 
By notice dated January 28, 1998 (63 FR 
4206), EPA issued a caution that 
comments on the inventory must be 
submitted by the March 9, 1998 close- 
of-public-comment date, so that EPA 
could finalize the inventories and use 
them for further analyses. 

On February 3, 1998, in response to 
initial public comments and internal 
review of the initially released data, 
draft amendments to the emissions 
inventory were posted on the EPA’s 
TTN site. These changes included the 
addition of EGU sources less than or 
equal to 25 MWe which were excluded 
from the initial budget calculation, 
correction of EGU growth factors, and 
the reclassification to the non-EGU file 
of some sources previously erroneously 
identified by OTAG as EGU sources. 
Erroneously omitted non-EGU point 
source records were also added to the 
emissions inventory. Area, highway, 
and nonroad mobile source information 
was not modified in this iteration. By 
posting this data on February 3, 1998, 
EPA allowed 5 more weeks for public 
comment on the revised data, until the 
conclusion of the comment period for 
inventory data on March 9, 1998. 
Because the revisions were fairly minor, 
EPA believes this amount of time was 
adequate. The EPA did receive 
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comments by March 9, 1998 on the 
revised data it had posted on February 
3, 1998. 


B. Electricity Generating Units (EGUs) 


Background: To determine the budget 
for each State’s electricity generating 
sector, EPA developed an inventory of 
baseline heat input (mmBtu) and NOx 
emissions (tons/season) data for each 
unit. In the NPR, EPA proposed to use 
the higher, by State, of 1995 or 1996 
heat input data to calculate baseline 
heat input rates (62 FR 60352). The EPA 
maintained this approach for the SNPR, 
but added 577 smaller units to the State 
budget inventories, which had 
erroneously been omitted for the NPR. 
These units included electricity 
generating sources of 25 megawatts of 
electrical output (MWe) or smaller and 
additional units not affected under the 
Acid Rain Program. 


1. Base Inventory 


Comment: Commenters suggested that 
using the higher of 1995 or 1996 
utilization rates for setting the baseline 
for the EGU portion of the budget may 
not be appfopriate in all instances. In 
general, commenters argued for various 
degrees of flexibility in choosing the 
baseline year(s) to be used for 
calculation of budgets. 

Response: As discussed below, EPA 
has made corrections to the baseline 
heat input data for a small number of 
EGUs based on careful review of the 
data supplied with source-specific 
comments. Using 1997 CEMS data is not 
a practical option because EPA has not 
had time to extract from the Acid Rain 
Emissions Tracking System (ETS) the 5- 
month ozone season heat input values, 
quality assure them, or publish them. 
(Although EPA’s Acid Rain Program 
intends to publish its 1997 Emissions 
Scorecard later in 198, this publication 
will contain only annual, not ozone 
season, data.) Accordingly, EPA has 
finalized the EGU portion of the budget 
for each State using the higher of the 
1995 or 1996 ozone season heat input 
values. 

Comment: Commenters asserted 
revisions were needed to the published 
heat input data for some EGUs and 
proposed related additional source- 
specific changes. Commenters on this 
issue stated that inaccurate calculations 
of heat input data resulted in significant 
errors in the Statewide budgets. Several 
suggested the need for revision before 
calculation of final budgets. Many of 
these commenters provided specific 
data that they urged EPA to use in the 
final budget setting process. 

Response: The EPA has analyzed the 
data submitted by these commenters 


and, where warranted, has made the 
requested adjustments. Approximately 
200 corrections were made to the 
baseline heat input data for EGU sector 
inventories. 

Comment: Commenters also noted the 
need to further correct, for some States, 
the listing of units in the electricity 
generating.sector inventory. 
Commenters listed specific EGUs that 
EPA should either include or remove 
from the inventory, or for which EPA 
should correct applicable baseline data 
(e.g., capacity, operating parameters). 
Several commenters argued that 
substantial revision of the inventory was 
necessary before setting budgets under 
the final rulemaking. 

Response: The EPA has analyzed the 
data submitted by these commenters, 
including following up with 
commenters when needed to assure 
proper interpretation of the data. Where 
warranted, EPA has corrected the State 
inventories of units and applicable 
baseline data. 

While the vast majority of corrections 
consisted of adding small units (e.g., 
municipal generators and peaking diesel 
units), combustion turbines, and 
independent power producers not 
affected under the Acid Rain Program, 
some involved deleting units that are no 
longer operational or have been 
misclassified and, in actuality, are 
industrial non-electricity generating 
boilers. The net result is that EPA has 
added approximately 800 units to the 
State EGU inventories. The EPA 
believes that these inventories are 
sufficiently accurate to develop a 
budget. 

Comment: Commenters suggested 
types and sizes of sources to include or 
exclude from the electricity generating 
sector inventory. As to the sizes of 
sources to include in the inventory, 
commenters on the NPR were roughl; 
split on the inclusion of units less than 
or equal to 25 MWe. Several noted that 
emissions from sources below this level 
were negligible and should not be 
included. One commenter noted, 
however, that these sources should be 
included in the final budget because 
they tend to operate on peak demand 
days which frequently correspond to 
high ozone days. Several suggested that 
15 MWe be the cutoff for the utility 
component of the budget. 

a separate concern, a few 
commenters disagreed with the 
inclusion of non-utility power 
generators in the utility list of sources 
and proposed that they be included 
with industrial non-electricity 
generating unit sources. 

Response: Many of these comments 
appear to confuse discussions of other 


related issues (e.g., core sources for NOx 
cap and trade rule, appropriate sources 
for cost-effective control) with the types 
and sizes of EGUs to be included in the 
baseline inventory for setting the 
budget. All emissions should be 
included in the base inventory and, 
thus, in the budget. As noted 
previously, using information supplied 
by commenters, EPA has agreed to add 
many small units to the base inventories 
of several States. Concurrently, EPA has 
also decided not to classify EGUs less 
than or equal to 25MWe as core sources 
for the trading program, as discussed in 
Section VII of this notice, or to assume 
an emissions decrease for these small 


units (“cutoff level”) as part of 


Statewide budgets for EGUs. 

The EPA maintains its decision to 
include industrial units that generate 
electricity in the definition of EGUs is 
entirely consistent with the changing, 
more competitive, character of today’s 
electric power generation industry in 
the US. Also, these units are amenable 
to the same NOx control technologies, at 
generally the same cost-effectiveness, as 
utility units. 


2. Growth 


Background: In the NPR and SNPR, 
EPA used forecasts of future electricity 
generation to apply State-specific 
growth factors in calculating the 
emissions budgets for the electricity 
generating sector. In the SNPR, EPA 
revised the growth factors (the 
“corrected” projections) to account for 
projected new combustion turbine and 
combined cycle units inadvertently 
excluded in the analysis developed in 
support of the NPR. The EPA also 
discussed in the SNPR that “revised” 
electricity generation projections could 
lead to lower growth rates, and therefore 
lower budgets, and placed supporting 
information in the docket. However, 
EPA proposed to use the “corrected” 
projections in calculating State budgets 
to provide additional compliance 
flexibility to sources and States (63 FR 
25905). 

a. Growth Rates. 

Comment: The EPA received 
approximately 36 comments in response 
to the NPR and roughly 28 comments in 
response to the SNPR regarding the 
estimated growth rates that were used to 
determine the NOx budget for each 
State. These comments were submitted 
by State agencies, associations, utilities, 


~ and a public interest group. 


Cornmenters expressed concern 
regarding a number of specific issues, 
including the following: 

(i) the appropriateness of using 
growth factors to determine the NOx 
budget, 
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(ii) use of the IPM model to establish 
the growth factors for each State, and 

(iii) the use of the ‘‘corrected” instead 
of the “revised” projections. 

Some of these commenters opposed 
growth factors generally, but many of 
them supported the concept of—but not 
the method proposed for—applying a 
growth factor. 

Response: The OTAG’s technical 
analyses of NOx emissions suggested 
that EPA needed to consider the electric 
power industry’s future growth in 
determining the amount of NOx 
reduction that would be reasonable for 
the power industry to make in the 
future. The OTAG factored the growth 
of the power industry’s emissions from 
1990 to 2007 into the air quality 
analysis that it performed. The results of 
this analysis were the basis of its 
recommendations to EPA to lower NOx 
emissions from the power industry in 
many Eastern States. Because the 
Agency made its predictions about 
attainment in 2007 based on projections 
of emissions considering growth, rather 
than on historical emissions, the Agency 
also believes that the State budgets to be 
used up to. 2007 should account for 
growth in electricity demand. Not 
accounting for growth in demand for 
electricity would require States to 
reduce emissions below the level that 
EPA predicted was necessary to reach 
attainment. By accounting for growth 
through 2007 and applying that growth 
beginning in 2003, EPA essentially 
allows sources to emit at a slightly 
higher level than 0.15 lb/mmBtu in the 

years 2003 through 2006. 

today’s action, the Agency has 
determined to continue to incorporate 
growth out to 2007 in developing State 
budgets for summer NOx emissions. Not 
accounting for growth would mean that 
additional control measures—to offset 
growth—would be required, and EPA 
has not determined that those additional 
control measures would be cost- 
effective. In considering growth, EPA 
has determined to continue to use either 
1995 or 1996 State-wide heat input data, 
for whichever year was higher for units 
over 25 megawatts that burn fossil fuels 
for baseline data. (More details on this 
approach can be found above in Section 
IlI.B.1. Base Inventory). 

To estimate growth, EPA considered 
several options. Ultimately, the Agency 
has decided to use State-specific growth 
factors derived from application of the 
Integrated Planning Model (IPM) using 
the 1998 Base Case 5? (also referred to as 
the “revised” growth factors). This is 
the same Base Case used for the 


59 The Base Case is the condition of the industry 
in the absence of the SIP call. 


Regulatory Analysis in support of the 
SNPR. The reasons for using these data 
are discussed below under ‘Use of 
IPM.” 

b. Use of IPM. 

Comment: Many commenters 
questioned whether use of the IPM 
model was appropriate to derive 
accurate State-specific growth factors. 
Commenters expressed concern that 
there was too much variation between 
each State’s individual growth rate as 
determined by the IPM model, and 
suggested that use of region-wide IPM 
growth factors may be more appropriate. 
They also questioned the reliability and 
accuracy of the IPM model, especially as 
applied on an individual State basis. A 
number of commenters stated that EPA’s 
growth projections were lower than 
growth rates projected in the context of 
State utility planning efforts. Several 
commenters suggested that EPA base its 
growth rates on projections other than 
OTAG, or EPA’s IPM forecasts; they 
especially urged the Agency to consider 
individual State-prepared forecasts. 
This was to avoid problems that 
commenters believe exist in EPA’s use 
of the IPM model for forecasting 
electricity generation in various areas of 
the country. Specific concerns focused 


on: 

(i) the effect of IPM projections and 
associated NOx budgets on future 
growth within each State, and 

(ii) how the IPM model accounts for: 
—planned nuclear unit retirements, 
—the impact of a deregulated utility 

marketplace, and 
—improvements in energy efficiency 

and control technology. 

Many commenters also generally 
expressed concern that there is 
insufficient information or 
documentation on how EPA used the 
IPM model to determine growth factors. 

Many commenters asserted that EPA 
should not incorporate the growth 
factors into the budget calculation 
process. These commenters argued that 
adding growth to baseline activity and 
subsequently applying controls reduces 
the stringency of the standards, and 
introduces an unacceptable level of 
uncertainty. They suggested that the 
budgets should be based on historic 
utilization rates, and that States could 
then determine how to allocate their 
budgets to provide for growth. These 
commenters recommended that, if a 
growth factor must be used, then EPA 
should apply a uniform growth rate 
region-wide to determine the NOx 
budget for each State. 

Response: The EPA initially 
considered using the OTAG growth 
rates, but found that they were largely 


based on past, State-specific generation 
trends and did not factor in the more 
competitive electric power market 
where electricity wil! be increasingly 
moving between regions in response to 
the cost of producing electricity. The — 
Agency also found that there were 
several other major limitations that were 
described in the NPR. (62 FR 60352- 
60353). 

The Agency considered setting the 
State NOx budgets based on past 
generation levels in States, but this: 
approach also does not consider how 
competition in the industry in the future 
will alter electricity generation 
practices. It ignores growth and shifts in 
production altogether. A variant of this 
approach, suggested by several 
commenters, would be to use a uniform 
growth factor for all States based on 
some projection of future growth 
through the 23 jurisdictions covered by 
this rule. This approach appears even- 
handed, but EPA views it as unfair and 
inaccurate with respect to States in 
which: 

(i) utilities are particularly 
economical to operate, and 

(ii) the generation of power by these 
firms is expected to grow at a rate 
greater than average. 

Another similar alternative suggested 
in the public comments was that EPA 
use a uniform growth factor for all 
States in the same region, e.g., the North 
American Electricity Reliability Council 
(NERC) regions, or subregions. The 
problem with this approach is, again, 
that certain States within the same 
region are expected to vary in their rate 
of growth, given differences in their 
electric utilities. The fact that some 
States are in several NERC regions also 
makes this approach less practical. 

The Agency looked at several well- 
recognized forecasts of regional 
electricity generation growth, such as 
those provided by NERC, the Annual 
Energy Outlook of the Energy 
Information Administration (EIA), and 
Data Resources Incorporated’s (DRI) 
World Energy Service U.S. Outlook. 
None of these modeling systems 
provides results at the State level. 
Therefore, the Agency would have to 
develop ways to apportion these 
regional predictions to States. The EPA 
knows of no way to apportion these 
regional values to States that would 
resolve the concerns expressed by 
commenters. Furthermore, the Agency 
uses the growth rates from IPM to 
calculate the cost-effectiveness of NOx 
emission reductions, as well as to 
determine NOx budgets for States. 
Therefore, using growth rates that are __ 
not from IPM would lead the Agency to 
using one set of State-specific 
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generation estimates to develop NOx 
budgets and a different set of State- 
specific generation estimates for 
determining cost-effectiveness. As a 
result, EPA’s evaluations of future 
activities of the power industry might 
not be considered consistent. Finally, 
although each of these sources provides 
reasonable electricity generation 
forecasts, each of the forecasts could be 
criticized for the assumptions they make 
in a manner similar to the way 
commenters have criticized growth 
factors from IPM. 

Some commenters suggested that the 
Agency use individual State forecasts 
instead of IPM forecasts, including 
projections used for State utility 
planning efforts. The EPA rejected this 
type of approach for two reasons. First, 
nothing in the comments suggested to 
EPA that the State forecasts are more 
accurate or more reliable than the IPM 
forecasts. Instead, the State forecasts 
varied State by State in the way they 
predicted future electricity generation. 
Adoption of these forecasts could result 
in inconsistencies in setting the State 
budgets. Electricity generation forecasts 
require making many technical 
assumptions which, admittedly, lead to 
some uncertainty in the results. 
Accordingly, the Agency believes that 
the fairest way to determine emissions 
budgets is to handle these assumptions 
in a consistent way for all of the States, 
as long as a reasonable approach and 
reasonable modeling assumptions are 
used. 

Therefore, EPA has decided to use the 
IPM 1998 Base Case emissions forecast 
for deciding State NOx budgets in 
today’s action. The Agency finds it to be 
the fairest and most reliable overall 
approach to estimating growth factors. It 
deals consistently with the technical 
assumptions that occur in energy 
forecasting and employs a reasonable set 
of assumptions in the process of making 
a forecast. As an added advantage, it has 
undergone considerable review by the 
electric power industry over the last two 
years, and the industry was aware that 
it might be applied as it is in today’s 
rulemaking. Finally, EPA’s use of IPM 
for forecasting State growth rates 
provides for overall consistency in 
forecasting future emissions and 
estimating the cost-effectiveness of 
reductions in this rulemaking. 

The EPA believes that IPM provides a 
reasonable forecast of State growth rates 
because it carefully takes into account 
the most important determinants of 
electricity generation growth that are 
facing the power industry today. These 
major factors include: regional demands 
for electricity, the impacts of wholesale 
competition that lead to changes in 


market share for various utilities, 
changes in fossil fuel prices, expected 
improvements in electricity generation 
technology, costs of emission control 
technology, expected changes in 
generation unit operations and regional 
dispatch practices to lower production 
costs, nuclear unit retirements, 
alteration in planning reserve margins to 
meet peak demand, and limitations in 
moving power between regions due to 
transmission constraints. 

An explanation of how EPA uses IPM 
to address these issues and other 
important factors is included in EPA’s 
Analyzing Electric Power Generation 
under the CAAA, March 1998 (Docket 
no. V-C-3). Because EPA’s assumptions 
have been reviewed by the public over 
the last two years and the Agency has 
worked with EIA and other groups to 
improve them in response to comments 
and new information, the Agency 
believes that it has made reasonable 
assumptions for a Base Case forecast of 
electric power generation. 

c. Use of “Corrected”’ Growth Rates. 

Comment: Some comments on the 
SNPR expressed concern that the new 
“corrected” growth factors are 
artificially inflated and will compromise 
efforts to improve air quality throughout 
the region. Some of the commenters 
suggested that States should have the 
flexibility to determine how to manage 
emissions from new sources in the 
context of the original growth factors 
and NOx budgets proposed in the NPR. 
Some of these commenters also stated 
that it was unclear why EPA chose to 
use the “revised” projections in its cost 


analysis but retained the “corrected” 


growth factors in its budget calculations. 
Other commenters, however, were 
supportive of the new growth factors 
and the use of the “corrected”’ 
projections. Finally, several commenters 
requested that EPA further explain how 
the “corrected” growth factors were 
derived and subsequently used to 
generate the NOx budgets. 

Response: In the NPR, EPA proposed 
a set of growth factors based upon the 
1996 IPM Base Case forecast. In the 
SNPR, EPA corrected the growth factors 
used in calculating State budgets to 
account for new generation that had 
inadvertently been left out of the 
original calculations (the “corrected” 
growth factors). On the basis of 
comments that EPA has received on its 
assumptions for forecasting electricity 
generation throughout the country 
during the last year, the Agency revised 
a set of key assumptions at the 
beginning of 1998. These assumptions 
lead to a better projection of electricity 
generation nationally, by region, and by 
State. Therefore, the Agency has 


decicled to use the 1998 IPM Base Case 
forecast over the 1996 IPM Base Case 
forecast as the basis for its “revised” 
State growth estimates. 

The recent important changes that 
were incorporated into EPA’s use of IPM 
in 1998 include using the most recent 
NERC estimate of regional electricity 
demand; the latest available EIA and 
NERC generation unit data; updated fuel 
forecasts; updated assumptions on 
nuclear, hydroelectric, and import 
assumptions (with special attention to 
differences in summer use); and an 
increase in the level of detail in the 
model to more accurately capture the 
transmission constraints that exist for 
moving power between various regions 
of the country. The Agency also updated 
its assumptions on the size and 
operation of all electricity generation 
units of utilities and independent power 
producers (with special attention to 
cogenerators) and updated its 
assumptions on planning reserve 
margins and the costs of building new 
generation capacity. For this, the 
Agericy relied heavily on information 
compiled from utilities by NERC and 
the EIA. Each of these agencies has 
regular contact with the power industry 
and has its data reviewed by the power 
industry. Again, details on these 
improvements in IPM can be found in 
EPA's Analyzing Electric Power 
Generation under the CAAA, March 
1998 (Docket no. V—C-3). 

In the SNPR, EPA used the “revised” 
growth factors in the IPM model in its 
cost analysis but used the higher, 
“corrected” growth factors to calculate 
State budgets. The EPA proposed the 
higher growth factors because the 
Agency believed that this results in less 
cost and more flexibility for sources to 
achieve their budget reductions 
beginning in 2003. However, some 
commenters pointed out that EPA had 
provided sufficient flexibility by 
accounting for growth to the Year 2007 
and applying that growth estimate 
beginning in 2003. These commenters 
remarked that it was not necessary to 
add further flexibility by using the 
higher, but less current and less 
accurate, “corrected” growth rates. They 
also stated that EPA should use the most 
up-to-date information available. The 
EPA agrees and is using the “revised” 
growth rates based upon the 1998 IPM 
Base Case forecast to calculate the State 
budgets used in today’s final rule. 

3. Budget Calculation 

a. Input vs. Output. 

In the SNPR, the 
component of each State’s budget 
assigned to electricity generation was 
determined using the State’s total heat 
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input, applicable emission rate (0.15 1b/ 
mmBtu), and projected growth in total 
heat input to 2007. The Agency solicited 
comment on an alternative approach to 
calculating the State’s budget using each 
State’s share of the 23 jurisdiction 
electricity generation (electrical output). 
The SNPR describes in detail the 
output-based approach, and its possible 
benefits as advanced by its proponents 
(63 FR 25907). The Agency asked for 
comments on the appropriateness, 
legality, rationale, and methodology for 
incorporating the output-based 
approach when calculating the 
electricity generation component of 
each State’s budget. 

Comments: The Agency received 
comments both supporting and 
opposing output-based State budgets. 
Supporters of output-based budgets 
asserted: 

e An output-based budget would 
promote competition among different 
types of electricity providers on an 
equal basis in a deregulated electric 
utility industry. 

e An output-based budget would 
promote CO2, mercury, SO2 and off- 
season NOx reductions beyond what 
would occur under a system that assigns 
State budgets based upon input. 

e An output-based budget may result 
in more cost-effective NOx reductions. 

e Issuing output-based budgets is 
legally permissible. 

The commenters opposed to output- 
based State budgets objected to the 
allocation of allowances to non-NOx- 
emitting units, such as nuclear, 
hydroelectric, solar, or geothermal 
power plants. They claimed that this 
would make compliance more difficult 
and more costly for fossil-fuel burning 


sources because fewer allowances 
would be allocated to them. 

Commenters opposed to output-based 
budgets also claimed that: 

e Output-based budgets would not 
necessarily improve energy efficiency 
compared to existing incentives, such as 
fuel costs. 

e The output-based State budgets may 
not result in the same geographic 
distribution of emissions as would 
occur under the original budget 
allocation. 

e There could be significant 
administrative problems with changing 
the basis of the State budgets. 

In addition, some commenters, 
though in general supporting allocations 
by output, specifically objected to 
allocating allowances to nuclear- 
powered units because they believed 
that this method would encourage 
nuclear-powered electrical generation, 
which, they further believed, would 
have adverse ancillary impacts on the 
environment. 

The Agency received additional 
comments on the method of allocating 
State budgets to sources. Further 
discussion of these comments can be 
found in Section VI.C.2 of this 
preamble. 

Response: The EPA has an extensive 
history of promoting the efficient use of 
natural resources, particularly energy, 
through both voluntary and regulatory 
measures. Key emissions standards, 
such as the standards for new vehicles 
and the recently promulgated new 
source performance standards to new 
power plants, are written as output- 
based fuel-neutral performance 
standards that promote the efficient use 
of energy. The EPA has begun to work 
with States to find mechanisms to more 
directly credit the use of energy 


efficiency measures in SIP. The EPA 
also has a number of programs that 
encourage the use of energy efficient 
technologies by providing energy users, 
particularly in the residential, 
commercial and industrial sectors, with 
information on the economic and 
environmental benefits of such 
technologies. 


Although the Agency has concluded, 
for the reasons stated below, that heat- 
input-based budgets to States are more 
appropriate at this time, the EPA 
intends to work with stakeholders to 
overcome existing obstacles and to 
design an output allocation system that 
could be used by States as part of their 
trading program rules in their SIPs and 
by EPA in future allocations to States. 


The EPA considered how State NOx 
budgets would be changed using the 
output approaches suggested by the 
commenters. The EPA revised its State 
budget calculations using available 
electrical generation data from the EIA 
for utility and non-utility generators for 
the higher electrical generation output 
of either 1995 or 1996, by State. In Table 
IlI-1 below, Column 2 presents the 
proposed budgets based upon heat 
input. Column 3 presents the revised 
budgets based upon heat input and the 
revised growth factors. Column 4 shows 
output-based budgets, based upon all 
electrical generation. Some commenters 
suggested including fossil-fuel and 
renewable energy source generation— 
including hydroelectric, solar, wind, 
and geothermal generation—but not 
nuclear generation. These are included 
in Column 5. One commenter suggested 
using electrical generation from fossil- 
fuel only, which is included in Column 
6. 


TABLE III-1.-—STATE BUDGETS BY ENERGY SOURCE BASIS 


(Higher of 1995 or 1996 EIA data] 


Column 2 


Column 3 


Column 4 


Column 5 


Coiumn 6 


Proposed 
input-based 
budgets fossil 
fuel-burning 
generators 


Revised input- 
based budgets 
fossil fuel- 
burning gen- 


Output-based 


budgets all 
generation 
sources 


-based 
budgets—all 
generation 
sources ex- 
cept-nuciear 


Output-based 
budgets fossil 
fuel-burning 
generators 


Alabama 


Connecticut 


Delaware 


District of Columbia 
Georgi 


30644 
5245 
4994 

152 

32433 

36570 

51818 

38775 

12971 

14651 

29458 

26450 
8191 

31222 


34832 
7677 
2392 

100 

32223 

44253 

32212 

24847 

13284 

11017 

32275 

19790 

12764 

39503 


32744 
4456 
3417 

142 

30819 

29602 

45831 

34166 

13212 

13496 

32457 

23498 

11470 

32114 


erators 
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TABLE IlI-1.-—STATE BUDGETS BY ENERGY SOURCE Basis—Continued 
(Higher of 1995 or 1996 EIA data] 


Column 1 Column 2 Column 3 Column 4 


Proposed Revised input- 
input-based | based budgets 
State budgets fossil fossil fuel- 
fuel-burning burning gen- 
generators erators 


North Carolina 32691 
Ohio §1493 
Pennsylvania 45971 
Rhode Island 1609 
South Carolina _ 19842 
Tennessee 26225 
Virginia 20990 
West Virginia 24045 
Wisconsin 17345 


Total 563785 


The Agency then calculated the trading program. The EPA found that not to join an interstate allowance 
effective NOx emission rate for each under output-based State budgets from _ trading program, unless the State 
State in terms of lb/mmBtu, assuming all generation sources, three States requires some sources to shutdown. In 
that the entire electricity generation would need to impose an effective contrast, the Agency found that it was 
component of the budgets, as emission limitation of 0.10 lb/mmBtu or feasible and cost-effective to make 
determined by the input or output less on their fossil-fuel burning reductions even without an interstate 
methods, were allocated to the electric _ electricity generators (see Column 3in —_—.\Q,. trading program under an input- 
generating units (EGUs). The Agency Table III-2 below). One State would based State budget calculated using a 
wanted to evaluate whether the effective need to impose an emission limitation sete of 6.35 
NOx emission rate would be too lowto of 0.07 Ib/mmBtu. Such a low effective aie * ; 
prove feasible absent participation by emission limitation may not be : 
the State in an interstate NOx emission _ technically achievable if a State chooses 


TABLE III-2.—EFFECTIVE EMISSIONS RATES FOR EACH STATE BY OuTPUT.BASIS 
[Higher of 1995 or 1996 EIA data] 


Column 1 Column 2 Column 3 


Effective emis- 
sion rate Effective emis- 


under input- sion rate 
ts 


budge under output- 
(Fossil fuel based 


: budgets 

burning gen- (All genera- 

erators) (Ib/ tion) 
mmBtu) 


Alabama 0.15 0.18 
Connecticut 0.15 0.45 
Delaware 0.15 
District of Columbia 0.15 
0.15 
Ilinois 0.15 
Indiana 0.15 
Kentucky 0.15 
Maryland 0.15 
Massachusetts 0.15 
Michigan 0.15 
Missouri 0.15 
New Jersey 0.15 
New York 0.15 
North Carolina 0.15 
Ohio 0.15 
Pennsylvania 0.15 
Rhode Island 0.15 
South Carolina 0.15 
Tennessee 0.15 
Virginia 0.15 
West Virginia 0.15 
Wisconsin 


[Coun 
Output-based | Output-based | tout-based 
budgets all | Pudgets budgets fossil 
generation os fuel-burning 
sources cept nuclear generators 
31394 32006 30156 29866 7 
48468 39790 47143 50019 
52006 53450 47014 48476 : 
1118 2242 3012 3202 
16290 23252 14085 13831 
25386 26410 26084 24770 
18258 19091 15700 15567 
26439 22853 30708 32527 ; 
18029 15745 16637 16324 
| | ori | 
sion rate sion rate 
| 
State based budgets | based budgets 
(all generation (Fossil fuel- 7 
except nu- burning gen- 
clear) erators) 
0.18 0.17 . 
0.30 0.26 
0.14 0.15 
0.10 0.10 
0.16 0.15 
0.13 0.14 
0.13 0.14 
0.14 0.15 
0.13 0.13 
0.13 0.14 
0.17 0.17 
0.14 0.15 
0.16 0.16 
0.20 0.16 
0.14 0.14 
0.15 0.15 
0.14 0.14 
0.40 0.43 
0.13 0.13 
0.15 0.15 
0.13 0.13 
0.17 0.18 
0.14 0.14 
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Advocates of an output-based 
approach contend that individual 
sources would have the greatest 
incentive to improve their efficiency, 
relative to all other sources in the 
program, if both State budgets and 
individual source allocations were on 
an output basis and were updated 
periodically. For example, if a company 
replaces a turbine with a more efficient 
one, the unit supplying the turbine 
would reduce the amount of fuel (heat 
input) the unit combusts and would 
reduce NOx emissions proportionately, 
while the associated generator would 
produce the same amount of electricity. 
Thus, the company would receive the 
same allowances if an output-based 
allocation were updated after the 
efficiency improvement. This same 
company would receive fewer 
allowances under a system that 
reallocates based on heat input after the 
efficiency improvement. The company 
would keep the same allowance 
allocation if it had a permanent 
allocation, based upon either heat input 
or output. With a permanent allocation, 
the company would have more 
allowances available than before its 
efficiency improvements because of its 
emission reductions, but fewer 
allowances than if it had greater 
electrical output recognized through an 
updated allocation. Thus, of the four 
approaches, an updated allocation based 
upon output gives the greatest incentive 
for improving efficiency in electricity 
generation. 

To provide an incentive within the 
State budget determinations for 
improving efficiency over time, EPA 
would need to issue the State budgets 
based upon output and periodically 
update those State budgets. However, 
many industry commenters wanted 
long-term or permanent allowance 
allocations to allow for compliance 
planning. Updates to the State budgets 
would require States to reallocate 
allowances to their sources. In addition, 
States (both upwind and downwind) 
would find it easier to manage their 
resources for improving air quality if 
they receive a fixed budget for a period 
of years. With a fixed budget, a State 
would have the choice of whether to 
periodically adjust allocations rather 
than being required to periodically 
reallocate allowances to its sources. 

Finally, the Agency continues to have 
concerns about data available to 
establish the baseline for an output- 
based State budget. The EIA withholds 
some of the electricity generation 
information it collects from non-utility 
generators in order to protect source 
confidentiality. Therefore, part of the 
generation data required to establish 


State budgets is not available to EPA. 
Thus, EPA would have difficulty in 
computing and defending State budgets. 

In addition, some units are 
cogenerators, which are electrical 
generators that divert part of their 
heated steam to provide heat (steam 
output), rather than to generate 
electricity. Information on steam output 
from cogenerating units or from 
industrial boilers is not currently 
available to EPA. A cogeneration unit 
that was included under the State 
budget as an electricity generating unit 
based upon heat input would only have 
its electrical output included in an 
output-based State budget, ignoring the 
portion of heat input used to generate 
steam output. Thus, output-based State 
budgets based on currently available 
data could inadvertently underallocate 
budgets to States with many 
cogenerators, which are some of the 
most efficient units. This could actually 
discourage improvements in efficiency 
through cogeneration. 

For the reasons stated above, the 
Agency concludes that it is not 
appropriate to develop output-based 
State NOx emission budgets at this time. 
However, the Agency does believe that 
output-based allocations to sources 
could provide significant benefits. As 
stated earlier in this Section, the EPA 
intends to work with stakeholders to 
overcome existing obstacles and to 
design an output allocation system 
based on electricity and steam 
generation that could be used by States 
as part of their trading program rules in 
their SIPs. In addition, EPA is proposing 
FIPs for States that do not submit 
adequate SIPs by the deadline required 
by this final rulemaking. As part of its 
proposal, the Agency is soliciting 
comment on source allocations for each 
State based upon both input and output. 
While EPA believes that the output data 
are not sufficiently complete or accurate 
to use for final budgets or for final 
source allocations at this time, the 
Agency is taking comment on the 
proposed allocations in order to receive 
public comment and to develop more 
accurate and more complete output data 
that could be used in the final FIP 
rulemaking. 

The EPA does believe that, over the 
long-term, it should continue to look at 
the issues that surround the use of 
output-based allocations. In addition, as 
stated in Section III.B.5. of this 
preamble, the Agency will review the 
progress of States in meeting their 
budgets in 2007. In that review, the 
Agency will consider not only whether 
the SIPs achieved the reductions that 
had been projected to meet the budgets, 
but also issues such as future budget 


levels and allocation mechanisms 
including shifting to an output-besed 
allocation method. 

b. Alternative Emission Limits. 

Comments: The EPA received 
numerous comments on the proposed 
uniform control level of 0.15 lbs/mmBtu 
for the EGU sector assumptions across 
the 23 jurisdictions. Many States 
supported this proposed control 
assumption. The EPA also received a 
number of alternative proposals. These 
contain emission-reduction assumptions 
ranging from 0.12 lb/mmBtu to be 
implemented on the schedule proposed 
in the NPR to a phased approach that 
starts with 0.35 lb/mmBtu to be 
implemented by sector and provides for 
further evaluation of the need for more 
stringent levels. The latter commenters 
based their recommendations on their 
views that emissions from upwind 
States do not have an ambient impact 
that is as important as EPA believes, or 
that implementation of the EGU control 
levels proposed by EPA would not be 
feasible by the date EPA proposed. In 
addition, a number of utilities and other 
commenters voiced concern that the 
proposed control assumption of 0.15 lb/ 
mmBtu would be too stringent to 
provide sufficient surplus allowances 
for trading. 

Response: At the time of the proposal, 
EPA chose 0.15 lb/mmBtu as the 
assumed uniform control level for EGUs 
because it provided the greatest air 
quality improvements feasible and was 
cost-effective because its cost ($1,700 
per ton NOx removed in the 5-month 
ozone season) was, on average, within 
the cost range of other controls that had 
been recently promulgated or proposed. 
The EPA also investigated the costs of 
several alternative uniform control 
options: 0.25, 0.20, and 0.12 (though 
0.12 resulted in lower emission levels, 
its average cost-effectiveness calculated 
at the time of the proposal was $2,100/ 
ton, exceeding EPA’s target cost range of 
$1,000 to $2,000/ton). 

Subsequent to the NPR and SNPR, 
EPA updated its EGU costing model 
(IPM) and revised stationary source 
emission inventories (based on public 
comment). These revisions and 
corrections lowered the average cost of 
compliance for all the control levels 
considered. Additionally, EPA 
conducted extensive air quality 
modeling of a number of alternative 
control levels. The results of the air 
quality analyses were examined using a 
number of different metrics for both the 
one-hour and eight-hour standards. 
These air quality analyses are discussed 
in more detail in Section IV of this 
notice. 
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The revised air quality analyses show 
that there is no “bright line” to illustrate 
at what control levels the air quality 
benefits begin to diminish. The air 
quality metrics suggest there are 
corresponding incremental air quality 
improvements at every incremental 
control level. For example, tightening 
the control level improves ozone levels 
in many non-attainment areas and leads 
to additional counties achieving 
attainment under the one-and eight- 
hour standards. All metrics analyzed 
show that as the control level moves 
from 0.25 to 0.20 to 0.15 to 0.12 lb/ 
mmBtu, air quality benefits increase. 
The analyses also show that none of the 
alternative control options results in 
attainment of the ozone standard in all 
nonattainment areas. 

The EPA did not select levels higher 
than 0.15 ib/mmBtu (such as 0.20 lb/ 
mmBtu or higher) because the 0.15 Ib/ 
mmBtu level offers more air quality 
benefits at a cost that is still highly cost- 
effective. Moreover, EPA did not have 
information to indicate that these higher 
levels could be implemented 
meaningfully sooner than controls at the 
0.15 lbs/MmBtu level. The EPA 
acknowledges that the 0.12 Ibs/MmBtu 
emission level is also within the average 
cost-effectiveness range based on the 
revised cost analysis. The incremental 
cost-effectiveness of this option is 
$4,200 per ton, an incremental cost per 
ton which is 85 percent higher than that 
for the 0.15 lb/mmBtu level. However, 
for reasons explained Section II.D., the 
EPA is not relying on this emission 
level. 

The revised IPM analyses project that 
under the 0.12 control option, 54 
percent of affected EGU capacity should 
install selective catalytic reduction 
(SCR) and 41 percent should install 
selective non-catalytic reduction 
(SNCR). The installation requirements 
for SNCR are significantly less extensive 
than for SCR. The analysis of the 0.15 
lb/mmBtu control option projects 31 
percent of affected EGU capacity should 
install SCR and 54 percent should 
install SNCR. Further, the technical 
record provides many examples in the 
United States and internationally of the 
ability of coal-fired units to achieve 
emission levels below 0.15 lb/mmBtu 
with the installation of SCR. The record 
contains fewer international examples, 
and only one US example, of a coal- 
fired unit’s ability to achieve emission 
levels below 0.12 lb/mmBtu. 

In terms of the proposed level of 
control on which the trading program 
budget is based, EPA believes that 
trading at 0.15 lb/mmBtu is feasible 
because the proposed limit can readily 
be achieved by gas and oil-fired boilers. 


In fact, more than 50 percent of gas and 
oil-fired boilers already operate at NOx 
levels below 0.15 lb/mmBtu and should 
readily be able to generate emission 
credits if affected States join a trading 
program. 

e EPA recognizes that for coal-fired 
boilers to operate at or below a 0.15 lb/ 
mmBtu emission limit, SCR would 
generally be necessary. Under a trading 
scenario, however, if one coal-fired 
boiler is able to emit below 0.15 Ib/ 
mmBtu by installing SCR, it can provide 
emission credits to another coal-fired 
boiler and obviate the need for that 
second boiler to install SCR. 

A remaining issue is whether SCR can 
achieve NOx levels below 0.15 Ib/ 
mmBtu. The EPA believes that SCR 
technology is capable both of reducing 
NOx emissions by more than 90 percent 
and reducing NOx rates below the 
proposed 0.15 lb/mmBtu limit, provided 
the appropriate regulatory incentive 
(i.e., emission limit or economic 
incentive) exists. As discussed in EPA’s 
recent report, “Performance of Selective 
Catalytic Reduction on Coal-Fired 
Steam Generating Units,” emission rates 
below 0.15 lb/mmBtu are currently 
being achieved by a number of coal- 
fired boilers using SCRs. Examples 
include: (1) Three Swedish boilers 
achieving rates between 0.04 and 0.10 
Ib/mmBtu; (2) six German boilers 
achieving rates between 0.08 and 0.14 
lb/mmBtu; (3) two Austrian boilers 
achieving rates between 0.08 and 0.12 
Ib/mmBtu; and (4) four U.S. boilers 
achieving rates between 0.07 and 0.14 
lb/mmBtu. The EPA also recognizes that 
these boilers, with the exception of the 
Swedish boilers, have SCR systems 
designed to achieve target emission 
limits. As a result, they fail to provide 
an accurate picture of the emission 
levels which SCR is capable of 
achieving below the target emission 
threshold. For this reason, EPA cannot 
confidently conclude that enough units 
can feasibly achieve levels at 0.12 Ibs/ 
MmBtu. In summary, EPA believes that 
an emission rate of 0.15 |b/mmBtu 
reflects the greatest emissions reduction 
that EPA can confidently conclude is 
feasible and that is highly cost-effective, 
and provides ample allowances to 
sustain a market under the NOx Budget 
Trading Program. 

c. Consideration of the Climate 
Change Action Plan. 

Background: The President’s Climate 
Change Action Plan (CCAP) calls for 
implementation of over 100 voluntary 
programs aimed at reducing greenhouse 
gas emissions. A large number of them 
are aimed at reducing future electricity 
demand throughout the country. 
Already, some of these programs have 


shown striking results in accomplishing 
their energy efficiency objectives. 

Comment: Two commenters noted 
that it is inappropriate for EPA to 
incorporate assumed reductions in 
energy use based on the voluntary 
measures of the CCAP, which are not 
binding like a regulation. 

Response: The EPA believes that it is 
appropriate to incorporate the impact of 
the voluntary measures in the CCAP on 
future electricity demand. The EPA has 
always believed that it is appropriate to 
incorporate any reasonable assumptions 
that the Agency can support that will 
affect future electricity demand, or 
electricity generation practices, into its 
Base Case forecast. For example, 
improvements in electricity generation 
technology, fuel prices changes, and 
other types of assumptions that are 
important elements of EPA’s forecast of 
electricity generation and resulting air 
emissions are also not mandated by 
regulation. The Agency has considered 
the impact of the CCAP in using the IPM 
model for analysis since 1996, and 
documentation of the assumptions that 
the Agency has been making have been 
available for public review since April 
1996. Until now, there have been no 
challenges to this consideration in the 
numerous reviews that there have been 
of EPA’s documentation of how it uses 
the IPM model. Also, no one has 
challenged EPA’s specific approach to 
factoring the CCAP into its electricity 
generation forecast. (This can be 
confirmed by examination of the 
dockets for the Clean Air Power 
Initiative and the Phase II Title IV NOx 
Rule, records of EPA’s Science Advisory 
Board, and the records of the Ozone 
Transport Assessment Group meetings.) 

The EPA updated its assumptions in 
IPM for the CCAP at the beginning of 
1998. The EPA updated its assumptions 
in the same manner as it has done in the 
past——by lowering the most recent NERC 
demand forecast by the amount of 
electricity demand between 2000 and 
2010 that the best available analysis 
suggests will occur due to the activities 
in CCAP. The EPA used the in-depth 
evaluation of the future implications of 
the CCAP for reducing electricity 
demand that was the basis for the 
findings in the Administration’s Climate 
Action Report, July 1997. The amount of 
demand reduction that occurs appears 
in Analyzing Electric Power Generation 
uncer the Clean Air Act, March 1998. 
The Climate Action Report analysis was 
reviewed extensively within the Federal 
government by EPA, the Department of 
Energy and other Federal agencies, and 
the report was reviewed publicly before 
its publication. The EPA has not 
received criticism that it has overstated 
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the electricity demand reductions that 
are the basis for the carbon reductions 
under the CCAP. 

Notably, the electricity demand 
reductions were distributed evenly 
throughout the United States, and 
therefore have no influence on the share 
of the total amount of NOx emissions 
that each State receives. Furthermore, 
the Agency examined the implications 
on its cost-effectiveness determination 
of not including the CCAP reductions in 
its electricity demand forecast. The EPA 
found that even if the Agency did not 
assume the CCAP reductions, it was still 
. highly cost-effective to develop a 
regional level NOx budget for the 
electric power industry, based on the 
level of control that EPA has assumed. 
(These results appear in Chapter 6 of the 
Regulatory Impact Analysis for the 
Regional NOx SIP Call, September 
1998.) 


C. Non-EGU Point Sources 


Background: The EPA developed the 
NOX SIP call emissions inventory for 
non-EGU point sources based on data 
sets originating with the OTAG 1990 
base year inventory. The OTAG 
prepared these base year inventories 
with 1990 State ozone SIP emission 
inventories, and EPA supplemented 
them with either State inventory data, if 
available, or EPA’s National Emission 
Trends (NET) data if State data were not 
available. 

For the SNPR, non-EGU point source 
inventory data for 1990 were then 
grown to 1995 using Bureau of 
Economic Analysis (BEA) historical 
growth estimates of industrial earnings 
at the State 2-digit Standard Industrial 
Classification (SIC) level. These 
emissions were grown to 1995 for the 
purposes of modeling and to maintain a 
consistent base year inventory with the 
EGU data. Because BEA data are 
historical documentation of industry 
earnings, EPA considered these to be 
among the best available indicators of 
growth between 1990 and 1995 (63 FR 
25915). Once the common base year of 
1995 was established for these source 
categories, the BEA growth assumptions 
utilized by OTAG were used to estimate 
the 2007 base case inventory. 


1. Base Inventory 


Comment: The majority of comments 
related to the non-EGU point source 
inventory alleged that these inventories 
were incomplete or inaccurate. The 
comments generally addressed missing 
sources, non-existent or retired sources, 
incorrect source sizes, mis-classification 
of processes, or emission allocation 
inconsistencies. Many of these 
commenters provided specific 


adjustments to be made to the 
inventories, including emissions 
modifications, activity factors, source 
sizes, and facility name changes. A 
number of States supplied completely 
new inventories to replace what was in 
the proposed data sets. Other 
commenters made broad, general 
categorical comment on the quality of 
the inventories with no supporting data. 

Response: As was followed under the 
OTAG inventory update procedures, all 
State supplied comments were generally 
incorporated ‘‘as is” with the 
understanding that each State quality- 
assured its own data before submission. 
Industry-supplied comments were 
forwarded to respective State agencies 
for review and where data were deemed 
appropriate for inclusion, integrated 
into the inventories. In some instances, 
States responded that the data provided 
by the State should override that 
supplied by industry, or vice-versa. 
Comments were, in some cases, not 
incorporated when necessary to prevent 
double counting of emissions in point 
and area source inventories, where base 
year emission modifications were 
calculated from permitted emission 
levels and not actual operating activity, 
where additional supporting data could 
not be provided by the commenter, or 
where comments were general 
characterizations of inventories or 
inventory sectors. Note that even after 
State review, if the EPA felt that the 
data, procedures, methodologies, or 
documentation provided with the 
comment were not sufficient, valid, or 
justifiable, comments, or portions 
thereof, were excluded from the 
revision. 

Both 1990 and 1995 base year 
emission and growth modifications 
were submitted and where 1990 data 
were provided, the methods described 
earlier in this Section were utilized to 
account for growth to 1995 and 2007 
levels. 


2. Growth 


Comment: Several commenters 
suggest that the growth factors used to 
determine 2007 non-EGU point source 
base year inventories are inaccurate or 
inconsistent across regions and 
categories of the inventory. They 
explained that if growth factors are to be 
used to estimate future base year 
emissions, consistent national or region- 
wide values should be utilized for all 
categories across all States within the 
domain. This, they continue, would 
promote equitable potential progress to 
all areas and not penalize those that 
have shown past poor growth rates. 
Some commenters go on to state that 
growth rates based on past growth 


automatically disadvantage States 
which have suffered from unusuaily low 
growth rates. In addition to growth 
rates, some commenters provided 2007 
base year emission estimates either with 
or without the growth and control 
information needed to validate their 
calculation. 

Response: As noted above, EPA relied 
on BEA State-specific historical growth 
estimates of industrial earnings at the 2- 
digit SIC level as among the best 
available indicators of growth for non- 
EGU point sources. The BEA projection 
factors assume the continuance of past 
economic relationships. These factors 
are published every five years and 
adjusted to account for recent 
production and growth trends. For this 
reason, BEA data provide a useful set of 
regional growth data that EPA 
recommends for use in preparing 
emission inventory projections. It is true 
that BEA projection factors differ among 
different areas and different source 
categories because of historical 
differences in industrial growth among 
those different areas and source 
categories. However, in general, these 
projection factors offer the most reliable 
indicators of future growth as are 
available. 

In cases where commenters 
questioned the use of EPA’s growth 
rates but provided no alternative of their 
own, EPA had little choice but to 
continue to use the BEA-derived growth 
rates. Some commenters provided 
alternative or supporting information for 
modification of source category or State 
growth estimates. In those cases where 
a State or industry may have had more 
accurate information than the BEA 
forecast (e.g., planned expansion or 
population rates), data were verified and 
validated by the affected States and by 
EPA, and revisions were made to the 
factors used for that category. 


3. Budget Calculation 


Background: In the NPR and SNPR, 
EPA proposed that EGUs with a 
capacity less than or equal to 25 MWe 
or 250 mmBtu/hour would be 
considered small sources (“cutoff 
level’’) and, as such, EPA would not 
assume an emissions decrease as part of 
the Statewide budget for this group of 
sources. At the same time, EPA 
proposed 2 cutoff levels for industrial 
(non-EGU) boilers and turbines: units 
with a capacity greater than 250 
mmBtu/hour were defined as large units 
subject to a 70 percent emission 
reduction assumption; units with a 
capacity less than or equal to 250 
mmBtu/hr but with emissions greater 
than 1 ton/day were defined as medium 
units subject to reasonably available 
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control technology (RACT); and units 
with a capacity less than or equal to 250 
MmBtu/hr and with emissions less than 
or equal to 1 ton per day were 
considered small sources for which no 
reduction would be assumed in the 
budget. In the SNPR, EPA specifically 
invited comment on the size cutoffs and 
on treating large industrial combustion 
sources (greater than 250 mmBtu or 
approximately 1 ton per day) at control 
levels equal to that for EGUs (63 FR 
25909). As described below, this 
approach has been modified somewhat 
in response to comments and further 
analysis. 

a. Proposed Control Assumptions. 

Comments: Some comments 
supported EPA’s proposed approach of 
assuming 70 percent and RACT controls 
in its calculation of the budgets. 
Numerous comments were received 
stating that the 70 percent reduction is 
inappropriate, may not be cost-effective 
and may not be achievable, especially 
for the following industries: cement 
plants; municipal waste combustors; 
certain pulp and paper operations, 
including lime kilns and recovery 
furnaces; glass manufacturing; steel 
plants; and some industrial boilers. 
Some comments suggested a control 
level of 60 percent rather than 70 
percent. On the other hand, one 
commenter stated that SCR and SNCR 
are applicable and have been installed 
on hundreds of industrial sources. 

Response: The EPA generally agrees 
that 70 percent emissions reduction is 
not appropriate for all large sources or 
all large source categories, even though 
SCR and SNCR are applicable and cost- 
effective for many sources. Instead of 
applying a one-size-fits-all percentage 
reduction to all large non-EGU sources, 
the specific emissions decreases 
assigned to each of these source 
categories for purposes of budget 
calculation in the final SIP Call 
rulemaking reflect the specific controls 
available for each source category that 
achieve the most emissions reductions 
at costs less than an average of $2,000 
per ton. As described elsewhere in this 
notice, EPA’s analysis results in 
calculating budget reductions ranging 
from 30 percent to 90 percent for several 
source Categories and no controls to 
several other source categories. 

b. Small Source Exemption. 

Comments: In general, commenters 
were supportive of EPA including a 
cutoff level as part of the budget 
calculation; however, there were many 
suggestions on what the cutoff should 
be. The EPA received numerous 
comments supporting the proposed 
cutoff level of 25 MWe for EGUs, which 
is approximately equivalent to 250 


mmBtu/hr or one ton per day. In 
addition, EPA received a few comments 
supporting a 250 mmBtu/hr cutoff for 
non-EGU point sources. Commenters 
indicated that the levels were 
appropriate and that it was important to 
be consistent with cutoff levels in the 
OTC’s NOx trading program. The Ozone 
Transport Commission (OTC) comprises 
the States of Maine, New Hampshire, 
Vermont, Massachusetts, Connecticut, 
Rhode Island, New York, New Jersey, 
Pennsylvania, Maryland, Delaware, the 
northern counties of Virginia, and the 
District of Columbia. In September 
1994, the OTC adopted a memorandum 
of understanding (MOU) to achieve 
regional emission reductions of NOx. 
These reductions are in addition to 
previous OTC state efforts to control 
NOx emissions, which included the 
installation of reasonably available 
control technology. The OTC’s NOx 
trading program requires utility and 
nonutility boilers greater than 25 MWe 
or 250 mmBtu to reduce emissions in 
order to meet a NOx budget and aliows 
emissions trading consistent with that 
budget. These NOx reductions will take 
place in two phases, the first phase 
beginning on May 1, 1999 and the 
second phase on May 1, 2003. 

Some comments suggested assuming 
budget controls on units less than or 
equal to 25 MWe at RACT levels 
without a cutoff level. Others supported 
EPA’s proposal of assuming no 
additional controls on these sources. 
Some comments suggested exempting 
medium-sized non-EGU sources. 

Many commenters supported the 
general 1 ton per day exemption 
contained in the NPR and SNPR. 
However, a few comments suggested a 
more stringent cutoff level of 50-100 
tons per year, similar to definitions of 
“major source” in the CAA. One 
commenter recommended a less 
stringent level of 5 tons per day cutoff 
level. 

A few comments suggest using tons 
per day as the primary criterion to 
define large- and medium-sized non- 
EGU sources, rather than boiler 
capacity. This approach would exempt, 
for example, industrial boilers that 
exceed the 250 mmBtu capacity, but 


which emit less than one ton per day on - 


average. The EPA’s proposed approach 
considers a source large if heat input 
capacity data are available and exceed 
the 250 mmBtu capacity criterion, 
regardless of its average daily emissions. 
In support of this approach, commenters 
stated that industrial operations do not 
usually operate at or near capacity, 
while EGUs often do. 

A few commenters indicated that the 
OTAG recommendations for turbines 


and internal combustion engines (in 
terms of horsepower cutoff levels) be 
used. OTAG had recommended cutoff 
levels of 4,000 horsepower for stationary 
internal combustion engines and 10,000 
horsepower for gas turbines. 

Response: For reasons described 
below and in the NPR (62 FR 60354), 
EPA believes that the cutoff levels of 
250 rmmBtu/hr and 1 ton per day for 
large non-EGU point sources are 
appropriate. The EPA selected 250 
mmBtu/hr and 1 ton per day primarily 
because this is approximately 
equivalent to the 25 MWe cutoff used 
for the EGU sector. Emission decreases 
from sources smaller than the heat input 
capacity cutoff level, and that emit less 
than 1 ton of NOx per ozone season day, 
are not assumed as part of the budget 
calculation; these sources are included 
in the budget at baseline levels. 

The EPA believes that the 1 ton per 
day exclusion contained in the NPR and 
SNPR is appropriate and necessary. This 
level allows today’s rulemaking to 
focus, for the purpose of calculating the 
budget, on the group of emission 
sources that contribute the vast majority 
of emissions, while at the same time 
avoids assuming emissions reductions 
from a very large number of smaller 
sources (as described in the following 
paragraph). In taking today’s first major 
step towards reducing regional transport 
of NOx, EPA does not believe that 
emission reductions from these small 
sources need to be assumed. This 
approach provides more certainty and 
fewer administrative obstacles while 
still achieving the desired 
environmental results. Although other 
cutoff levels were suggested by 
commenters, EPA believes that the 
cutoff levels described above strike the 
appropriate balance so that reasonable 
controls may be applied by States to a 
sufficient but manageable number of 
sources to efficiently achieve the needed 
emission reductions. 

Most small sources emit less than 100 
tons of NOx per year. Although their 
total emissions are low, small sources 
account for about 90 percent of the total 
number of point sources. Thus, not 
assuming controls on these sources at 
the present time would greatly limit 
administrative complexity and reporting 
costs. This common-sense approach 
results in reducing the non-EGU 
population potentially affected by the 
ozone transport rule from more than 
13,000 sources estimated in the NPR 
and SNPR to under 1,200. 

Although a few comments suggested 
using tons per day, not capacity (MWe 
or mmBtu/hr), for setting cutoff levels, 
EPA chose primarily to use capacity 
indicators. This approach is consistent 
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with the framework of the emissions 
trading program. In addition, EPA is 
concerned that units could have low 
average emissions during the ozone 
season but relatively high emissions on 
some high ozone days. Accordingly, 
EPA is relying on a capacity approach 
first and a tons per day approach second 
(where capacity data is not available or 
appropriate) to define units for which 
reductions are assumed in EPA’s budget 
calculations. 

As noted in the proposal notices, 
horsepower data was generally absent 
from the available emissions inventory 
data. Thus, the OTAG recommendation 
could not be used. Because quality 
assured data are still lacking, EPA used 
alternative approaches to determine size 
categories as described above. For the 
purposes of calculating the State 
budgets, the following approach is used 
to determine whether controls should be 
assumed on a particular source for the 
purposes of calculating the budget: 


1. Use heat input capacity data for each 
source if the data are in the updated 
inventory. 

2. If heat input capacity data are not 
available, use the default identification of 
small and large sources developed by EPA/ 
Pechan for OTAG and also used to develop 
the NPR and SNPR budgets for source 
categories with heat input capacity fields 
(“default data”). 

3. Emission reductions would be assumed 
if specific source heat input capacity data or 
default data indicate that a source is greater 
than 250 mmBtv/hr in the updated 
inventory. 

4. If specific or default heat input capacity 
data are not available in the updated 
inventory (or not appropriate for a particular 
source category), emission reductions would 
be assumed if the unit’s average summer day 
emissions are greater than one ton per day 
based on the updated inventory. 

5. All others are “small” and no emission 
reductions are assumed. 


c. Exemptions for Other Non-EGU 
Point Sources. 

Comments: Several comments 
described source categories that might 
be excluded from being assigned 
assumed emissions decreases for 
purposes of calculation of the NOx 
budgets. In the NPR, EPA assumed a 70 
percent reduction from large sources 
and RACT on medium-sized sources. 
Some commented that it is not possible 
to control lime kilns and recovery 
furnaces or that potential NOx 
emissions reductions are very small. 
One comment noted that recovery units 
typically emit at a rate of 0.15 lb/mmBtu 
or less and lime kilns at 0.20 Ib/mmBtu 
or less and suggested establishing an 
emissions rate floor so that sources 
emitting less than 0.15 lb/mmBtu (or 
some other floor) would not need to 


further control. Other commenters 
suggested exempting cyclone boilers 
less than 155 MWe and all aircraft 
engine test facilities. 

esponse: The EPA agrees that for 
purposes of today’s rulemaking the State 
budgets should not reflect assumed 
reductions in emissions from lime kilns, 
recovery units and aircraft engine test 
facilities. The amount of emissions from 
these source categories is very small 
relative to other point source categories 


_ considered in this rulemaking. Further, 


there is no experience in applying NOx 
control technologies full scale to aircraft 
engine test cells in the U.S. (EPA-—453/ 
R-94—068, October 1994). 

The EPA acknowledges that NOx 
controls may be available at costs less 
than $2,000 per ton for lime kilns, 
recovery units and aircraft engine test 
cells. However, these source categories 
include a relatively small number of 
sources with a small amount of 
emissions. The EPA is concerned that 
assuming controls on these sources for 
purposes of State budgets would 
encourage States. to attempt to regulate 
these sources. The EPA believes State 
regulation could be inefficient because. 
of the relatively high administrative 
costs of developing regulations for these 
few source categories (particularly for 
aircraft engine test cells because no 
regulations have been developed for this 
source category). 

Similarly, EPA determined for each of 
the following non-EGU point source 
categories that the amount of emissions 
are small relative to the total non-EGU 
point source emissions and, thus, State 
regulation could be inefficient because 
of the relatively high administrative 
costs of developing regulations for these 
few source categories: ammonia, 
ceramic clay, fiberglass, fluid catalytic 
cracking, iron & steel, medical waste 
incinerators, nitric acid, plastics, sand/ 
gravel, secondary aluminum, space 
heaters, and miscellaneous fuel use 
operations. Further, for many of these 
categories the number of sources is 
small and/or control technology 
information is limited (e.g., where an 
Alternative Control Techniques 
document does not exist for that 
category). The EPA believes that it 
would be an inefficient approach to 
suggest that States consider adopting 
emissions reduction regulations for each 
of these categories. Therefore, EPA did 
not calculate emissions reductions from 
these source categories for purposes of 
calculating the budget. 

At this stage in the process to reduce 
regional transport, EPA considers it 
most efficient to focus State and 
administrative resources on the source 
categories with greater amounts of 


emissions. While States may choose to 
control any mix of sources in response 
to the SIP call, EPA is not, in today’s 
rulemaking, assuming reductions from 
these source categories as part of the 
budget reduction calculation and does 
not believe it is necessary for States to 
do so. 

It should be noted that EPA is 
generally treating the non-EGU boilers/ 
turbines in the same manner as the 
EGUs to enable States that opt into a 
trading program to develop a simple and 
effective trading program. Thus, the size 
cutoffs discussed earlier in this section 
are identical. Further, the regulatory 
definition of a unit has been revised to 
make it clear that only fossil-fuel fired 
boilers and turbines are affected; this is 
discussed in detail in the trading 
program section later in today’s notice. 
In addition, it should be noted that EPA 
is not excluding reductions from 
cyclone boilers, whether EGU or non- 
EGU, between 25-155 MWe from the 
calculation of the State budgets in this 
rulemaking. Such sources can be large 
emitters of NOx and EPA expects the 
control costs will be less than $2000/ton 
on average through participation in the 
emissions trading program. 

d. Sources Without Adequate Control 
Information. 

Comments: As described in the SNPR, 
there are many sources in the emissions 
inventory which lack information EPA 
would need to determine potentially 
applicable control techniques. The 
SNPR proposed to leave these sources in 
the budget without assigning any 
emissions reductions. The EPA received 
comments that generally supported the 
SNPR approach not to assign emissions 
reductions to the diverse group of 
sources where the Agency lacked 
sufficient information to identify 
potential control techniques (63 FR 
25909). 

Response: This group of sources is 
diverse and does not fit within the 
categories set out by EPA, but total 
emissions are low for this group. The 
EPA believes that the effort needed to 
collect adequate information concerning 
controls for those sources (about 6,000 
small and 260 medium or large) would 
be time consuming, the quality of the 
information may be uncertain, and it 
would potentially affect only a small 
amount of NOx emissions. Therefore, 
for purposes of today’s action, EPA 
continues not to assume decreases in 
emissions for these sources for purposes 
of calculation of the State budgets, but 
to keep them in the budgets at baseline 
levels. In the future, as more 
information becomes available, and if 
additional NOx control is needed to 
further reduce ozone transport, further 
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consideration of these sources may be 
necessary. Of course, States with 
adequate information may choose to 
control these sources to meet their 
budgets. 

e. Case-By-Case Analysis of Control 

. Measures. 

Comments: Some commenters 
suggested that EPA simply assume 
reasonably available control technology 
(RACT) for medium and, in some 
comments, large sources in all upwind 
States on a case-by-case basis and assure 
that marginally stringent source-specific 
reduction levels are rejected. Many 
commenters stated that RACT default 
levels used by EPA were not sufficiently 
accurate and that case-by-case analysis 
was needed because every industrial 
source is different. Other comments 
generally stated that control level 
decisions should only be made on a 
case-by-case basis because each affected 
unit may have unique features that alter 
its cost-effectiveness. 

Response: In the final budget 
calculation procedure EPA does not 
calculate RACT requirements for 
medium-sized sources. The assumption 
of RACT or other controls on industrial 
boilers and turbines between 100-250 
mmBtu/hr would have been 
inconsistent with EPA’s approach for 
utility boilers and turbines, which 
exempts units less than or equal to 250 
mmBtu/hr. To be consistent with the 
way EPA treats EGUs and because data 
is often lacking for the smaller size 
sources, EPA redefined “affected” non- 
EGU units to primarily include those 
greater than 250 mmBtu. In cases where 
heat input data are not available, 
affected non-EGU units are those greater 
than 1 ton per day; this level is also 
consistent with the EGU cutoff because 
it is approximately equivalent to the 250 
mmBtu level. Consistency with the EGU 
approach is important because it 
provides equity, especially among the 
smaller boilers and turbines and 
simplifies the model trading program. 
Therefore, the final rule does not 
calculate budget reductions for the 
medium size non-EGUs. 

For the above reasons and as 
described below, EPA has examined the 
non-EGU sources on a category-by- 
category basis and determined 
appropriate control level assumptions 
for the large units. There are several 
reasons why EPA did not choose to 
calculate the budget by examining 
sources on a case-by-case basis. First, 
such an approach would be inefficient 
since all large sources would need to be 
examined, rather than some source 
categories being eliminated due to 
category specific cost-effectiveness 
limitations or amount of emissions. 


Second, it would be very difficult for 
the States to complete a case-by-case 
analysis of their large sources, develop 
rules, and respond to the SIP call within 
the 12 month time frame (or the 
statutory maximum 18 months). States 
needed much more time to respond to 

a similar requirement, the 1990 CAA 
NOx RACT program. The CAA allowed 
a 2-year period before the NOx RACT 
rules were due from the States; 
however, few States met this time frame 
and several adopted generic RACT rules 
which, in practice, resulted in much 
longer time frames before the case-by- 
case RACT analyses were completed 
and State rules adopted. Third, the 
option of participating in a trading 
program should mitigate cost impacts 
on some sources that may have unique 
configurations or other constraints. 
Fourth, EPA has often issued standards 
on a category-wide basis (e.g., New 
Source Performance Standards) which 
have proved workable even though 
some individual units have higher costs 
than the average. Fifth, the results of 
such case-by-case analyses may not be 
perceived to be as equitable as the 
categorical approach because the control 
levels resulting from the case-by-case 
approach are likely to vary from source- 
to-source and State-to-State. Finally, the 
category-by-category approach selected 
by EPA is preferred because it will 
achieve air quality benefits sooner than 
the case-by-case approach. 

f. Cost-Effectiveness. 

Comments: The EPA received 
numerous comments on cost- 
effectiveness. Those comments related 
to uniform control levels or cost per air 
quality improvement are addressed 
elsewhere in this notice. Some 
comments supported EPA’s proposed 
$2,000 per ton approach. Some 
commented that EPA should use 
incremental costs, which are the costs 
and reductions associated with 
obtaining further control from a unit 
that already has some level of controls 
installed. Several commenters suggested 
using marginal costs, defined as the cost 
of the last ton of NOx removed by a 
control strategy. Many stated that the 
costs for non-EGUs should be no greater 
than for utilities on a $/ton basis. One 
commenter noted that non-EGU costs 
will be considerably lower than EPA 
estimates. One comment suggested that 
EPA assume no further controls if the 
source has BACT, LAER, MACT or 
RACT already in place. One comment 
supported a command-and-control 
approach instead of the least cost for the 
non-EGUs, and asserted that controlling 
13,000 sources through this rulemaking 
may not be feasible. Several commenters 
suggested that CEMS costs for non- 


utilities should be included in the cost- 
effectiveness determinations and that 
alternative monitoring methodologies 
should be considered. 

Response: The EPA believes that the 
approach of average cost-effectiveness 
described in the proposal notices is 
appropriate for this rulemaking. In 
establishing the upper limit of the cost- 
per-ton range that EPA considers highly 
cost-effective for this rulemaking, EPA 
relied on average cost-effectiveness 
values estimated for recently proposed 
or promulgated rulemakings. The 
marginal cost-effectiveness for the level 
of control decided upon in the other 
programs and rulemakings was not 
always estimated or readily available. 
The EPA’s latest assessment of cost- 
effectiveness does account for the level 
of existing or planned control in the 
baseline case. Therefore, when EPA 
refers to average cost-effectiveness it is 
the average incremental cost between 
the base and the more stringent level of 
control. 

For the non-EGU point sources, in the 
NPR and SNPR EPA had aggregated the 
nori-EGUs as one group, which meant 
that! a few source categories with 
relatively low costs and high percentage 
emissions decreases dominated overall 
average cost-effectiveness. For today's 
final action, EPA revised its approach 
anc analyzed individual source 
categories to determine if control 
techniques are available at average costs 
less than $2,000 per ton. Further, EPA 
included in this cost-effectiveness 
approach the costs related to CEMS, 
because this is a new and potentially 
high cost to some of the non-EGU source 
categories. As described in the RIA that 
supports this final rulemaking, EPA’s 
analysis determined that the following 
non-EGU source category groupings 
could achieve substantial emissions 
decreases at average costs less than 
$2,000 per ton: industrial boilers and 
turbines, stationary internal combustion 
engines, and cement manufacturing. As 
further described in the RIA, controls 
for sources grouped in the following 
categories exceed $2,000 per ton: glass 
manufacturing, process heaters, and 
commercial and industrial incinerators. 

The EPA believes that, over time, 
costs for non-EGU point sources will be 
lower than current EPA estimates; 
however, the changes cannot be 
quantified at this time. As discussed 
below, EPA agrees that one source 
category that has a NOx standard set 
through the MACT process should not 
be assumed to implement further 
controls. 

g. Industrial Boiler Control Costs. 

Comments: Several comments were 
submitted indicating that industrial 
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boiler costs are generally higher than 
utility boiler costs. The comments cited 
factors of load variability, smaller size/ 
economies of scale, firing of multiple 
fuels, and the ability to finance new 
controls and pass on costs. Some 
comments stated that most industrial 
boilers are one-seventh the size of 
utilities and, thus, EPA should 

ize that the costs of controls 
would generally be higher due to 
economies of scale. 

Response: The EPA agrees that 
industrial boiler sources are generally 
smaller than utility boiler sources; 
however, some individual industrial 
sources are larger than some utility 
sources. The EPA agrees that costs, on 
average, to the industrial sector are 

to be somewhat greater than 

that expected by the utilities due, in 
we to economies of scale and the need 

MS (which are already in place at 
utilities). Primarily due to the costs 
related to continuous emissions 
monitoring systems, EPA’s reanalysis of 
cost-effectiveness for industrial boilers 
resulted in a control level of 60 percent, 
which is less stringent on average than 
that for utilities. 

h. Cement Manufacturing. 

Comments: In the NPR, EPA proposed 
a 70 percent control assumption on 
large sources and RACT on medium 
sources, including cement plants. Some 
commenters suggested that cement 
man’ should be excluded 
because in the SIP Call area, there are 
only a few cement plants and they have 
low emissions. Several commenters 
noted that many cement plants had 
already implemented NOx RACT 
controls. Some comments di 
with the costs and controls contained in 
EPA’s Alternative Control Techniques 
document (EPA—453/R-94—004, March 
1994) and added that EPA should not 
assume the same controls for different 
types of cement plants. Several 
commenters stated that 70 percent 
control is not feasible and SCR costs 
would be greater than $4,500 per ton, 
but that 20-30 percent control is 

ible. One commenter stated that the 
SIP call would provide a major 
competitive advantage to plants outside 
the region, and that multi-plant 
— may shut down facilities 
inside the SIP call region and increase 
output at plants outside. 

jponse: Over 50 cement 

manufacturing units together emit more 
than twenty percent of emissions from 
large point sources not in the trading 
program (about 40,000 tons per season). 
The EPA believes that the emissions 
from this one industry are sufficiently 
high that it is appropriate to examine 


the availability of cost-effective controls. 


The cost and control estimates in the 
Alternative Control Techniques (ACT) 
document were peer reviewed and, as 
such, are considered by EPA as the best 
data available. Consistent with the ACT 
document for this industry, EPA 
generally agrees with the commenters 
that a 70 percent control level would 
exceed the $2,000 per ton level used as 
EPA’s cost-effectiveness framework. 
But, with the evidence cited in the 
cement ACT document and in some 
comments, EPA believes that a 30 

rcent reduction from uncontrolled 

evels would be within the cost- 
effectiveness range for reducing 
emissions at all types of cement 
manufacturing facilities. Therefore, the 
budget calculations assume a 30 percent 
control level for this source category. 
The EPA does not anticipate that, if 
States were to choose to apply a 30 
percent control level to cement plants, 
this would be a major competitive 
disadvantage for plants located in the 
SIP call area because many cement 
plants in the region have already 
successfully implemented such controls 
in State RACT 

i. Combustion 


omments: One comment suggested 
EPA set RACT levels at 25 percent for 
this category. 

Response: As noted above, EPA is not 
using a RACT approach in the final 
rulemaking, but has examined each non- 
EGU point source category separately to 
determine the maximum available 
emissions reductions from controls that 
would cost less than $2,000 per ton on 
average. As described in the RIA, this 
process of looking at source categories 
individually resulted in EPA changing 
the control level assumption for this 
category from 70 percent in the NPR to 
90 t control in today’s final rule. 
As described elsewhere in this notice, 
EPA also changed the control level 
assumptions for other source categories 
through this more detailed approach. 

For this source category, EPA 
determined based on the relevant ACT 
document, that post-combustion 
controls are available that would 
achieve a 90 percent reduction from 
uncontrolled levels at costs well below 
$2,000 per ton. (EPA—453/R-93-032, 
1993.) Therefore, the budget 
calculations include a 90 percent 
decrease for this source category from 
uncontrolled levels. 

For spark ignited rich-burn engines, 
non-selective catalytic reduction (NSCR) 
provides the greatest NO, reduction of 
all technologies considered in the ACT 
document and is capable of providing a 
90 to 98 percent reduction in NOx 
emissions. The control technique for 


spark ignited lean burn, diesel, and dual 
fuel engines is selective catalytic 
reduction (SCR). The SCR provides the 
greatest NOx reduction of all 
technologies considered in the ACT 
document for these engines and is 
capable of providing a 90 percent 
reduction in NOx emissions. 

j. Industrial Boilers and Turbines. 

Comments: Several commenters 
indicated that boilers using SNCR may 
achieve 40-60 percent reduction, but 
not 70 percent. Other comments 
supported the 70 percent control level 
proposed. 

Response: The EPA examined the 
category of industrial boilers and 
turbines to determine the largest 
emissions reductions that would result 
from controls costing less than $2,000 
per ton on average, including costs 
related to CEM systems. As described in 
the RIA, for this source category, EPA 
determined that controls, including SCR 
and SNCR, are available that would 
achieve a 60 percent reduction from 
uncontrolled levels at costs less than 
$2,000 per ton on average. For those 
sources that participate in the trading 
program, EPA believes that the costs 
would be further reduced. Therefore, 
the budget calculations include a 60 
percent reduction for this source 
category from uncontrolled levels. 

k. Municipal Waste Combustors 
(MWCs). 

Comments: Several comments 
suggested that State budgets should not 
reflect emissions decreases for MWCs 
beyond those already required by the 
MACT rules. 

Response: The NPR did not assume 
reductions for MWCs in the calculation 
of the budgets. However, since MACT 
reductions are required, and will be 
achieved well before 2007, those 
reductions should be accounted for in 
the 2007 baseline emissions inventory. 
The EPA agrees that additional 
emissions decreases beyond MACT 
levels are not warranted for this source 
category at this time because they would 
exceed the $2,000 per ton framework for 
highly cost-effective controls. Therefore, 
EPA has incorporated the NOx 
emissions decreases due to the MACT 
requirements into the 2007 baseline 
levels and not assume any further 
reductions. 


D. Highway Mobile Sources 


Background: For the NPR and SNPR, 
highway vehicle emissions were 
projected to 2007 from a base year of 
1990. The NPR used the 1990 OTAG 
inventory as its baseline. The 1990 
OTAG inventory was based on actual 
1990 vehicle-miles-traveled (VMT) 
levels for each State, based on State 
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submittals to OTAG where available, or 
on historical VMT data obtained from 
the Highway Performance Monitoring 
System (HPMS) if State data were not 
available. The EPA proposed to switch 
to historical 1995 VMT levels from the 
HPMS; States were encouraged to 
submit their own 1995 VMT estimates 
where those estimates differed from 
HPMS. 

In today’s notice, EPA has 
implemented the changes it proposed in 
the NPR in calculating baseline and 
projected future NOx emissions from 
highway vehicles. A 1995 baseline is 
used for today’s notice in place of the 
1990 baseline used in the NPR. The 
HPMS data were used to estimate States’ 
1995 VMT by vehicle category, except 
in those cases where EPA accepted 
revisions per the comments. These VMT 
estimates reflect the growth in overall 
VMT from 1990 to 1995, as well as the 
increase in light truck and sport-utility 
vehicle use relative to light-duty vehicle 
use. The 1995 NOx emissions 
inventories also reflect the type and 
extent of inspection and maintenance 
programs in effect as of that year and the 
extent of the Federal reformulated 
gasoline program. The EPA is 
continuing to use the growth factors 
developed by OTAG for the purpose of 
projecting VMT growth between 1995 
and 2007. These growth factors were 
revised with appropriately explained 
and documented growth estimates 
submitted during the comment period 
for the NPR. 

The 2007 highway vehicle budget 
components presented in today’s notice 
are based on EPA’s MOBILE5a emission 
inventory model with corrected default 
inputs, which represents the most 
current EPA modeling guidance to 
States when developing their SIPs.© 


1. Base Inventory 


Comment: The EPA received a 
number of comments on baseline 
highway vehicle emission inventories. 
Most of these commenters proposed 


6 Both MOBILES5a and MOBILESb are official 
EPA models. States can use either model in their 
SIPs, provided they use the corrected default inputs 
with MOBILE5a. For the control programs 
evaluated in today’s action, MOBILESa with 
corrected default inputs gives the same emission 
estimates as MOBILE5b. Because both models are 
considered valid by EPA and give the same 
emission estimates, the EPA has determined that 
the choice of which model to use in calculating 
highway vehicle emission budget components is a 
matter of convenience. The EPA has chosen to 
retain the use of MOBILES5a for today’s action in 
order to maintain consistency with the OTAG 
process, in which MOBILES5a with corrected default 
inputs was used to construct its highway vehicle 
emission inventories and to calcuiate the 
effectiveness of highway vehicle emission control 
options. 


changes to baseline VMT estimates or to 
control factors related to highway . 
vehicle emissions. 

Response: In the NPR and SNPR, EPA 
asked commenters to provide 
sufficiently detailed information to 
permit revision to county-level emission 
inventories, in order to allow airshed 
modeling to be performed using the 
revised inventories. A number of 
proposed VMT revisions submitted by 
commenters were not sufficiently 
detailed to permit county-level 
inventory revisions and therefore these 
revisions were rejected. Other 
commenters provided sufficiently 
detailed data, which were incorporated 
into the base year VMT inventory, with 
two exceptions. Two States submitted 
1995 VMT estimates that were 
inconsistent with EPA and U.S. 
Department of Transportation 
information on the relative contribution 
of light-duty trucks to total VMT. The 
EPA chose to use the HPMS default data 
for these two States. 

Comment: One commenter asked the 
EPA to use VMT from the 1996 Periodic 
Emissions Inventory (PEI) or 1996 
National Emissions Trends (NET), rather 
than 1995 Highway Performance 
Modeling System (HPMS) data when 
calculating baseline inventories. Several 
other commenters supported EPA’s use 
of 1995 HPMS data te calculate baseline 
VMT inventories. 

Response: Guidance on how to 
construct the 1996 PEI was not released 
until July 1998 and State PEI submittals 
are not expected until 1999. The EPA 
has determined for this reason that the 
1996 PEI is not suitable for calculating 
the baseline VMT inventory. The EPA 
considered using 1996 NET VMT data 
in its base inventories, but those data 
were based on estimated 1995 HPMS 
inputs. The EPA has chosen to use the 
actual 1995 HPMS data rather than 
estimates in order to reduce the 
uncertainties associated with estimating 
baseline and 2007 emission inventories. 

Comment: One commenter suggested 
using a multi-year VMT activity average 
to establish the highway emission 
baselines to smooth out abnormal 
patterns, instead of relying solely on 
1995 activity. 

Response: The EPA proposed using 
1995 VMT in order to shorten the time 


- period over which VMT growth would 


have to be projected. The EPA is not 
aware of any evidence that suggests that 
1995 was an abnormal year in terms of 
VMT activity. Furthermore, States did 
not submit multi-year VMT averages in 
response to the EPA’s invitation to 
submit their own VMT data. If the EPA 
were to construct multi-year averages, it 
is not clear what time frame would be 


appropriate. The EPA believes that the 
uncertainty related to having to project 
VMT growth estimates over a longer 
time period is at least as great as the 
uncertainty related to the 
representativeness of 1995 VMT. For 
these reasons, EPA has chosen to use 


_1995 VMT for base year and projection 


year inventories. 

Comment: A number of commenters 
raised various issues about the use of 
the MOBILES emission factor model for 
this analysis. Most of these comments 
focused on specific assumptions or 
estimates incorporated in MOBILES 
which may need to be modified or 
updated to account for new information. 

Response: The EPA is currently 
developing an updated emission factor 
model called MOBILE6. When final, this 
model will supersede the MOBILES 
model used by the EPA to develop 
baseline and 2007 emission inventories 
and States’ highway vehicle budget 
corponents. The concerns raised by 
commenters are being evaluated as part 
of the MOBILE6 development process. 
At the present time, however, MOBILES 
remains EPA’s official emission factor 
model. The EPA currently is not able to 
determine whether the highway vehicle 
emission modeling concerns raised by 
commenters are valid or whether the 
changes they suggest would raise or 
lower emission estimates; EPA is also 
not able to quantify the effects of 
commenters’ concerns using its current 
emission models. Some of the changes 
EPA expects to make in its next official 
emission factor model, such as the 
effects of aggressive driving and air 
conditioner use, are likely to raise 
emission estimates; others, such as less- 
rapid deterioration of emissions 
performance than previously forecast, 
are likely to lower emission estimates. 
Because the overall effect of these and 
other changes cannot yet be determined, 
the EPA has chosen to continue using 
its current official emission model in 
today’s action. 

As discussed in Section III.F.5, the 
budgets presented in today’s action 
serve as a tool for projecting in advance 
whether States have adopted measures 
that would produce the required 
amount of emissions reductions, as 
indicated by the initial demonstration 
submitted in September 1999. The 
budgets are also a means for 
determining from 2003 to 2007 whether 
States are fully implementing those 
measures. Thus, the budgets are an 
accounting mechanism for ensuring that 
the upwind States have adopted and 
implemented control measures that 
prohibit the significant amounts of NOx 
emissions targeted by section 
110(a)(2)(D)(i)(). Although EPA’s 
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projections of emissions from highway 
vehicles will change as the Agency 
improves its emission models, these 
changes will not in and of themselves 
require changes in the actions States 
undertake to reduce ozone transport 
under today’s action. 


2. Growth 


Comments: The EPA received 
numerous comments concerning its 
projection of States’ 2007 highway 
vehicle budget components. In addition 
to the changes in baseline VMT 
discussed previously in Section III.D.1 
of this notice, the EPA received from a 
number of States proposed revisions to 
VMT growth estimates and the 
effectiveness of emission control 

rograms. 
. Response: In today’s action, EPA has 
implemented the following changes it 
proposed in the NPR in calculating 
States’ 2007 highway vehicle budget 
components. The EPA has used State 
projections of VMT growth from 1995 
through 2007 for States that submitted 
appropriately explained projections of 
VMT growth from 1995 to 2007. For 
other States, EPA projected 2007 VMT 
levels from the 1995 baseline VMT 
levels using the OTAG projected growth 
rates. 

As proposed in the NPR, neither the 
highway vehicle budget components nor 
the overall NOx budgets promulgated in 
today’s action alter the existing 
conformity process or existing SIPs’ 
motor vehicle emissions budgets under 
the conformity rule. The EPA has 
determined that Federal agencies or 
Metropolitan Planning Organizations 
(MPOs) operating in States subject to 
today’s action do not have to 
demonstrate conformity to the SIP Call 
budgets or the highway vehicle budget 
component levels used to calculate the 
budgets. However, areas will be 
required to conform to the motor vehicle 
emissions budgets contained in the 
attainment SIPs for the new eight-hour 
standard. For their attainment SIPs for 
transitional ozone nonattainment areas, 
States might seek to rely on the 
modeling performed for the SIPs 
submitted in response to today’s action. 
To the extent that this occurs, the VMT 
projections and motor vehicle emissions 
inventories associated with today’s 
action could have a role in the 
conformity process, beginning when 
transitional areas are designated and 
classified in 2000. 


3. Budget Calculation 


Background: The EPA proposed 
highway budget components based on 
projected highway vehicle emissions in 
2007 from a base year of 1990, assuming 


implementation of CAA measures, such 
as inspection and maintenance 
programs and reformulated fuels, 
measures already implemented 
federally, and those additional measures 
expected to be implemented federally 
by 2007. The additional Federal 
measures included the National Low 
Emission Vehicle Standards and the 
2004 Heavy-Duty Engine Standards. The 
emission effects of revisions to the 
Federal Emissions Test Procedure, 
which had also been promulgated in 
final form, were not reflected in the 
projected 2007 emissions presented in 
the proposal because neither the 
emissions that this measure is designed 
to control nor the reductions in those 
emissions expected from the test 
procedure revisions had been 
incorporated in the projected 2007 
emission estimates or in peer- and 
stakeholder-reviewed EPA emission 
models. The proposal also did not 
incorporate any benefits from Tier 2 
light-duty vehicle standards since the 
EPA had not yet proposed or 
promulgated regulations concerning the 


_ level and implementation schedule for 


Tier 2 standards. Seasonal emissions 
were Calculated by estimating emissions 
for a specific weekday, Saturday and 
Sunday during the ozone season and 
multiplying by the number of days of 
each type in the ozone season. These 
estimates were based on temperatures 
and temperature ranges recorded for 
actual ozone episodes. In the NPR, EPA 
proposed to change this approach to 
substitute monthly average temperatures 
and temperature ranges for ozone 
episode-specific temperatures when 
constructing the 2007 budgets. The 
highway vehicle budget components 
presented in today’s notice reflects this 
change. 

Comment: A number of commenters 
suggested that the EPA change its 
assumptions regarding emission control 
programs from those used in the NPR. 
One commenter claimed that the NPR 
did not include a number of cost- 
effective highway and nonroad mobile 
source NOx reduction programs in its 
budget calculations. Other commenters 
suggested that the EPA focus more on 
expanding the RFG and I/M programs, 
adopting gasoline sulfur controls, 
implementing a reformulated diesel fuel 
program, or implementing the Tier 2 
program. Contrary to these positions, a 
number of commenters agreed with the 
EPA’s decision not to assume any 
expansion of the RFG or I/M programs, 
while still other commenters argued that 
the EPA should not include the 
emission effects of gasoline sulfur 
controls or reformulated diesel fuel in 


its-calculation of State NOx budgets. 
One commenter suggested that the EPA 
change its NLEV phase-in assumptions 
to match the final NLEV agreement. One 
commenter asked EPA to include the - 
effect of the recent Revised Federal Test 
Procedure rule, which is aimed at 
reducing excess emissions from 
aggressive driving or air-conditioner 
use, in its budget calculation. 

Response: Both the NPR and today’s 
action include those mobile source 
reductions which EPA has determined 
or proposed to determine are 
technologically feasible, highly cost- 
effective, and appropriate to implement 
on a national basis, and which have 
been promulgated in final form or are 
expected to be promulgated in final 
form before States are required to 
submit revised SIPs. The highway 
vehicle budget components include the 
emission reductions resulting from 
implementation of the NLEV program, 
including the phase-in schedule agreed 
to by the States, automobile 
manufacturers, and EPA. The highway 
budget components do not include the 
effect of Tier 2 light-duty vehicle and 
truck standards and any associated fuel 
standards since these standards have 
not yet been proposed. 

The extent of the RFG and I/M 
programs was not assumed to change 
beyond that assumed for the NPR, 
except for those States who were able to 
demonstrate that the NPR’s modeling 
assumptions did not conform to the 
State’s SIP and did not reflect CAA 
requirements. As discussed elsewhere 
in today’s notice and in the NPR, the 
NOx reductions alone from these 
measures do not appear to be highly 
cost effective in all of the areas that 
would be subject to reduced budgets. 
Because these measures offer additional 
benefits beyond NOx reductions, 
specific local areas may determine that 
these measures are appropriate and cost 
effective given their full range of 
benefits. 

The baseline and budget calculations 
include neither the increased emissions 
from aggressive driving or air 
conditioner use, nor the reductions in 
those emissions resulting from the 
Revised Federal Test Procedure rule. 
These emission effects are not reflected 
in EPA’s MOBILES5a model; they are 
being evaluated for inclusion in 
MOBILES. While the EPA has 
developed a modified version of its 
MOBILES model to estimate these 
effects for its Tier 2 study, this modified 
model has not been used in any 
regulatory actions and is still subject to 
revision as part of EPA’s model 
development process. As discussed 
above and in Section III.F.5. below, any 
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changes by EPA in its emission models 
will not in and of themselves alter the 
emission reductions States must achieve 
to comply with the requirements of 
today’s action. 

Comment: One commenter suggested 
that the EPA not split VMT using 
weekend and weekday travel fractions 
when calculating monthly and seasonal 
total VMT. Another State commenter 
proposed an alternative method for 
calculating monthly and seasonal VMT 
from average daily VMT which did not 
rely on the EPA weekend/weekday 
travel fractions, but instead used 
monthly travel fractions specific to that 
State. Other commenters supported the 
weekend/weekday inventory modeling 
approach proposed by the EPA. 

Response: The EPA and other 
organizations have amassed 
considerable evidence that weekend and 
weekday travel patterns differ 
significantly. The OTAG Final Report 
requested day-specific inventories for 
developing day-of-the-week activity 
levels used in emission inventory 
development and episode-specific 
modeling. Given this requirement, EPA 
has determined that the approach 
outlined in the NPR is appropriate and 
reasonable. The alternative method 
using State-specific monthly travel 
fractions as proposed by one State is a 
reasonable alternative. However, 
because EPA does not have the 
necessary information to apply this 
method to all other States, EPA did not 
incorporate this method in its analysis. 

a. I/M Program Coverage. 

Comment: One commenter urged the 
EPA to expand I/M programs to cover 
all urbanized areas with populations 
above 500,000 as recommended by 
OTAG. Other commenters also 
requested that EPA expand the I/M 
program or require specific States to 
adopt specific types of I/M programs. By 
contrast, other commenters supported 
the I/M approach taken by the EPA in 
the NPR. 

Response: The OTAG recommended 
that States consider expanding I/M 
programs to cover all urbanized areas 
with populations above 500,000. The 
EPA has considered this 
recommendation but does not believe it 
to be appropriate to assume broader 
I/M implementation in calculating State 
budgets for the reasons outlined in the 
NPR (62 FR 60355). The State budgets 
promulgated in today’s action reflect 
full implementation of I/M as required 
by the CAA and State SIPs. 

b. Emissions Cap. 

Comment: One commenter suggested 
that the EPA consider capping mobile 
source emissions, arguing that the 


proposed rule would place an undue 
burden on stationary sources. 

Response: The State NOx budgets 
promulgated in today’s action include 
the projected emission benefits of those 
NOx controls that the EPA has 
determined are technologically feasible 
and highly cost effective, as well as 
additional controls whose 
implementation is not dependent on 
this rule. While the EPA’s analysis 
indicates that certain categories of 
stationary sources offer the potential for 
large, highly cost-effective NOx 
emission reductions, the State NOx 
budgets also reflect the emission effects 
of a number of mobile source controls 
(See Table IV—2). The EPA believes that 
it has applied its criteria for determining 
which controls to assume in State NOx 
budgets equitably to both mobile and 
stationary sources. In contrast to EGUs 
and large non-EGUs, EPA has not 
concluded that a mass cap (which 
would effectively require offsets for 
VMT growth) is highly cost effective. 
For these reasons, EPA does not believe 
that today’s action places an undue 
burden on any emission sector and does 
not believe that a separate cap on 
mobile source emissions is , 

c. Tier 2 Standards. rarer 

Comment: One commenter requested 
that EPA include the effects of Tier 2 
light-duty vehicle standards when 
calculating State budgets if the NLEV 
program fails. Another commenter 
suggested that States not be permitted to 
adjust in case the NLEV 

rogram fails. 
7 Response: This issue is not yet “ripe” 
because NLEV is currently being 
implemented and there are no signs that 
the program will fail. The EPA will 
consider whether to adjust State budgets 
if automakers representing a significant 
portion of new vehicle sales withdraw 
from the NLEV program, as discussed in 
Section IIL.F.5. 

d. Low Sulfur Fuel. 

Comment: One commenter stated that 
the EPA disregarded OTAG’s call for 
reducing sulfur levels in fuel, which 
would have the effect of reducing NOx 
emissions. 

Response: The EPA’s proposed rule 
and other actions match the OTAG 
recommendations on fuels, contrary to 
the commenter’s suggestion. The OTAG 
gasoline recommendation stated, “The 
USEPA should adopt and implement by 
rule an appropriate sulfur standard to 
further reduce emissions and assist the 
vehicle technology/fuel system [to} 
achieve maximum long term 
performance.” It did not request that 
EPA implement a specific sulfur 
reduction proposal. The EPA is 
evaluating the costs and benefits of 


reducing gasoline sulfur levels as part of 
its proposed rulemaking to implement 
Tier 2 light-duty vehicle and truck 
standards. The EPA is also evaluating 
the relationship between diesel fuel 
standards and the emission standards as 
part of (i) its 1999 technology review for 
its 2004 highway heavy-duty diesel 
engine standards and (ii) its 2001 
technology review for the Tier 3 and 
Tier 2 nonroad diesel engine standards. 
Until these evaluations are complete, 
EPA believes it is premature to assume 
any changes in fuel properties when 
calculating States’ highway vehicle 
budget components. 

e. Conformity. 

Comment: One commenter 
recommended that NOx transportation 
conformity waivers should lapse in the 
wake of today’s action. 

Response: Conformity waivers were 
granited on an area-by-area basis, given 
the facts of the situation in each local 
area. Any withdrawal should be based 
on similar local analysis, or upon 
subinittal of a valid attainment plan. 
Today’s action is not based on this kind 
of local analysis. Thus, there is no basis 
for any withdrawal of existing NOx 
transportation conformity waivers. 
Furthermore, any such withdrawal 
would not alter the Statewide NOx 
budgets set forth in today’s action. For 
these reasons, the EPA has concluded 
that today’s action does not alter 
existing conformity requirements, 
including any NOx conformity waivers. 

Comment: One commenter expressed _ 
concern that if current conformity 
budgets do not incorporate the same 
control assumptions as the States’ 
budgets submitted in response to 
today’s rulemaking, the growth in areas 
currently subject to conformity budgets 
could threaten the ability of States to 
meet the SIP call budgets. The 
commenter continued that failure to tie 
conformity budgets to transport budgets 
would allow these areas to grow to pre- 
SIP call control budget levels that could 
cause an exceedance of the Statewide 
budget. The commenter also stated that 
to address local ozone problems, 
transportation conformity plans should 
reflect the mobile source controls 
assumed in the SIP call. 

Response: Conformity budgets cannot 
be tied directly to the SiP Call budgets 
because the latter are statewide and the 
former are nonattainment-area-specific. 
The Statewide NOx budgets will be 
enforced as described in today’s action, 
regardless of the conformity budgets in 
specific areas within the affected States. 
These budgets should reflect the actual 
level of motor vehicle emissions which 
States expect to occur. 
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As noted elsewhere in this section, 
conformity budgets will reflect the 
mobile source controls assumed in the 
SIP Call budgets to the extent that the _ 
attainment SIP ultimately relies upon 
those controls. Today’s action does not 
change the rules governing generation 
and use of emission reduction credits to 
offset further growth in the 
transportation sector as part of a local 
area’s conformity demonstration. 


E. Stationary Area and Nonroad Mobile 
Sources 


Background: The EPA developed the 
NOx SIP call emissions inventory for 
area and nonroad mobile sources based 
on data sets originating with the OTAG 
1990 base year inventory. These base 
year inventories were prepared with 
1990 State ozone SIP emission 
inventories supplemented with either 
State inventory data, if available, or 
EPA’s National Emission Trends (NET) 
data if State data were not available. The 
OTAG 1990 nonroad emission 
inventories were based primarily on 
estimates of actual 1990 nonroad 
activity levels found in the October 
1995 edition of EPA’s annual report, 
“National Air Pollutant Emission 
Trends.” In the NPR, EPA proposed 
switching to EPA’s 1997 “Trends” 
estimate of 1995 nonroad activity levels. 

For the SNPR, area and nonroad 
mobile source inventory data for 1990 
were then grown to 1995 using Bureau 
of Economic Analysis (BEA) historical 

wth estimates of industrial earnings 
at the State 2-digit Standard Industrial 
Classification (SIC) level. Because BEA 
data are historical documentation of 
industry earnings, EPA considered these 
to be among the best available indicators 
of growth between 1990 and 1995 (63 
FR 25915). Once the common base year 
of 1995 was established for these source 
categories, BEA growth assumptions 
utilized by OTAG were used to estimate 
the 2007 base case inventory. 


1. Base Inventory 


Comment: The EPA received several 
comments on baseline area and nonroad 
mobile source emission inventories... 
Several commenters submitted 
estimates of their 1990 nonroad activity 
levels that differed from NPR estimates. 
One commenter provided statewide 
2007 base year emissions estimates for 
numerous area source categories, while 
others provided similar information for 
1990 or 1995 emission estimates. Many 
commenters expressed concern with 
existing area source inventory estimates 
and provided revised county-level area 
source inventories. One commenter 
suggested using a multi-year activity 
average to establish the nonroad 


emission baseline, arguing that a multi- 
year average would provide a more 
representative baseline than would a 
single year’s data alone. 

esponse: In the NPR and SNPR, EPA 
asked commenters to provide 
sufficiently detailed information to 
permit revision to county-level emission 
inventories, in order to allow airshed 
modeling to be performed using the 
revised inventories. Some proposed area 
and nonroad inventory revisions 
submitted by commenters were State- 
wide revisions and did not contain ~ 
sufficient detail to permit the EPA to 
revise county-level nonroad emission 
inventories. Because the EPA could not 
use these submittals to revise the 
county-level inventories used as inputs 
to its air quality modeling analyses, 
these submittals were not accepted. 
Other commenters did provide 
sufficiently detailed data, and EPA 
revised the appropriate emission 
inventories to reflect the commenters’ 
estimates. These revised inventories 
were then grown to 1995 using BEA- 
derived growth factors, as described 
above. 

Although EPA proposed in the NPR to 
switch to a 1995 inventory in 
calculating baseline NOx emissions 
from nonroad mobile sources, EPA has 
chosen not to do so in today’s action. 
Using the 1995 inventory presented in 
the “Trends” report as the baseline for 
today’s action would have required the. 
use of geographic allocation methods 
that have not undergone peer review 
and have not been made available for 
public comment by affected interests. 
The EPA has concluded that the use of 
these unreviewed methods in today’s 
action would have deprived 
stakeholders of adequate opportunity to 
review, understand, and comment on 
their baseline inventories and the 
methods used to construct them. Hence, 
EPA has chosen to retain the 1990 
baseline inventories for nonroad mobile 
sources presented in the NPR for today’s 
action, with the changes made in 
response to comments. 

s discussed above, EPA has chosen 
to use 1990 nonroad activity level 
estimates as the basis for its nonroad 
inventory projections. The EPA is not 
aware of any evidence that suggests that 
1990 was an abnormal year in terms of 
nonroad activity. Furthermore, States 
did not submit multi-year nonroad 
activity averages in response to EPA’s 
invitation to submit their own nonroad 
activity data. If EPA were to construct 
multi-year averages, it is not clear what 
time frame would be appropriate. To 
reduce the impact of unusual years, EPA 
would have to take a long-term average. 
However, doing so would require EPA 


to use an even earlier yéar as its base 
year for nonroad activity and inventory 
projections. The EPA believes that the 
uncertainty related to having to project 
nonroad activity growth estimates over 
a longer time period is at least as great 
as the uncertainty related to the 
representativeness of 1990 nonroad 
activity. 

2. Growth 


Comment: Several commenters 
suggest that the growth factors used to 
determine 2007 stationary area and 
nonroad mobile source base year 
inventories are inaccurate or 
inconsistent across regions and 
categories of the inventory. They 
explained that if growth factors are to be 
used to estimate future base year 
emissions, consistent national or region- 
wide values should be utilized for all 
categories across all States within the 
domain. This, they continue, would 
promote equitable potential progress to 
all areas and not penalize those that 
have shown past poor growth rates. 
Some commenters go on to state that 
growth rates based on past growth 
automatically disadvantage States 
which have suffered from unusually low 
growth rates. In addition to growth 
rates, some commenters provided 2007 
base year emission estimates either with 
or without the growth and control 
information needed to validate their 
calculation. 

Response: As noted above, EPA relied 
on BEA State-specific historical growth 
estimates of industrial earnings at the 2- 
digit SIC level as among the best 
available indicators of growth for 
stationary and nonroad area sources. 
BEA projection factors assume the 
continuance of past economic 
relationships. These factors are 
published every five years and adjusted 
to account for recent production and 
growth trends. For this reason, BEA data 
provide a useful set of regional growth 
data that EPA recommends for use in 
preparing emission inventory 
projections. It is true that BEA 
projection factors differ among different 
areas and different source categories 
because of historical differences in 
industrial growth among those different 
areas and source categories. However, in 
general, these projection factors offer the 
most reliable indicators of future growth 


‘as are available. 


In cases where commenters 
questioned the use of EPA’s growth 
rates but provided no alternative of their 
own, EPA had little choice but to 
continue to use the BEA-derived growth 
rates. Some commenters provided 
alternative or supporting information for 
modification of source category or State 


r 
| 
é 
4 
q 
j 


Federal Register/Vol. 63, No. 207/Tuesday, October 27, 1998/Rules and Regulations 


57423 


growth estimates. In those cases where 

a State or industry may have had more 
accurate information than the BEA 
forecast (e.g., planned expansion or 
population rates), data were verified and 
validated by the affected States and by 
EPA, and revisions were made to the 
factors used for that category. 


3. Budget Calculation 


Background: The EPA proposed 
nonroad mobile source budget 
components based on projected nonroad 
mobile source emissions in 2007 from a 
base year of 1990. These projections 
were developed by estimating the 
emissions expected in 2007 from all 
nonroad engines, assuming 
implementation of those measures 
incorporated in existing SIPs, measures 
already implemented federally, and 
those additional measures expected to 
be implemented federally. The 
additional Federal measures include: 
the Federal Small Engine Standards, 
Phase II; Federal Marine Engine 
Standards (for diesel engines of greater 
than 50 horsepower); Federal 
Locomotive Standards; and the Nonroad 
Diesel Engine Standards. In the NPR, 
EPA used the estimates developed by 
the OTAG for nonroad mobile source 
baseline emissions and growth rates. 

Comments: The EPA received 
comments to use a State-specific set of 
growth rates for nonroad mobile source 
emissions. 

Response: The EPA has used State 
estimates of 1990 nonroad activity 
levels and growth rates for 1990 through 
2007 received during the comment 
period to revise its estimates of nonroad 
NOx emissions in 2007, where those 
State estimates were appropriately 
explained and documented. For other 
States, the EPA has retained the baseline 
activity levels and growth rates used in 
the NPR, which in turn were based on 
the growth rates developed for OTAG. 


F. Other Budget Issues 


1. Uniform vs. Regional Controls 


Background: In the NPR, EPA bases 
the State budgets upon assumed 
application of reasonable, highly cost- 
effective NOx control measures. These 
measures were uniform across the 23 
affected jurisdictions. They consisted of 
0.15 Ibs/MmBtu for the EGU sector; and 
70 percent centrol for large, and RACT 
for medium-sized, non-EGU point 
sources. 

Comments: A number of commenters 
opposed calculating budgets based on 
uniform emissions reductions and cited 
the fact that OTAG recommended a 
range of control levels. These 
commenters offered no specific 


alternatives, such as varying the 
assumed control levels by State or by 
groups 2f States, or alternative methods 
for determining different control levels. 
Numerous comments were received 
supporting the proposed uniform level 
of emissions reductions. 

Response: The EPA has determined 
that each of the 23 jurisdictions has 
sources that emit NOx in amounts that 
significantly contribute to downwind 
nonattainment problems. Moreover, 
EPA has determined that specified 


levels of control on certain sources in all 


of the jurisdictions would be highly 


cost-effective. This analysis applies with 


equal force to each of the 23 
jurisdictions. It may be that emissions 
from some States have greater ambient 
impact on downwind nonattainment 
areas than emissions from more distant 
States. Even so, each of the States’ NOx 
emissions have a sufficient ambient 
impact downwind to conclude that 
those amounts are significant 
contributions and that NOx emissions 
from all the upwind jurisdictions 
collectively contribute significantly to 
nonattainment downwind. 
Differentiating the contributions of 
individual upwind States on multiple 
downwind nonattainment areas is a 
highly complex task. The contributions 
of individual States are likely to vary 
from downwind area to downwind area, 
from episode to episode, and from 
NAAQS to NAAQS. Accordingly, it 
would be extremely complex to develop 


a budget for each State that would 


reflect the different impacts of its 
sources’ emissions on different 
downwind States. 

Among many factors that EPA 
considered in weighing whether to 
finalize a uniform control level or 
regional control levels in calculating 
States’ emission budgets was the 
concern that different controls in one 
part of the SIP call area in combination 
with an interstate emissions trading 
program may lead to increases in 
pollution within areas having more 
restrictive controls. That is, if 
unrestricted interstate emissions trading 
were allowed on an one-for-one basis, 
emissions reductions might be expected 
to shift away from States assigned more 
restrictive controls to States which 
received less restrictive control 
requirements due to the lower control 
costs likely to exist in States with less 
restrictive controls. This may result in 
emissions above the budget level in 
areas with more restrictive controls. 

There are two alternatives for 
addressing the problem of shifting 
emissions. The first is to allow trading 
only within uniform control regions, but 
not between regions with NOx budgets 


reflecting different levels of control. The 
advantage to this approach is that it 
provides a straightforward way of 
preventing trades of excess emissions 
into regions with more stringent 
standards. However, a trading program 
that covers a smaller market area will 
provide less flexibility and reduce the 
possible savings for the affected sources 
as compared with larger trading 
programs. The second alternative is to 
estaldlish a trading ratio for trades 
between regions, to reflect the 
differential impact of the emissions on 
nonattainment. The trading ratio should 
reflect the relative contribution of 
emissions to downwind non-attainment 
problems. The advantage to this 
approach is that it provides the 
flexibility for trades between regions 
when the benefits of such trades are 
large, while discouraging a shift of 
excess emissions into regions with more 
stringent standards. However, none of 
the comments on the proposal included 
a justification or description for trading 
ratios, which would reflect the 
differential environmental implications 
and discourage inappropriate shifting of 
excess emissions. 

The ozone problem in the Eastern 
United States is the result of a large 
number of different types of sources 
which affect widely distributed 
nonattainment areas at different times 
under changing weather patterns such 
that a broadly-established control 
program is necessary. The EPA believes 
a reasonable strategy is to apply the 
most cost-effective control strategies 
uniformly in contributing States in 
order to eliminate the combined 
significant contribution from these 
multiple sources in multiple States. 

The EPA analyzed costs and air 
quality benefits for two regional control 
level options that were based on a 
varying level of controls in different 
parts of the 23 jurisdictions. The 
analysis did not show that these two 
regional control alternatives would 
provide either a significant 
improvement in air quality or a 
substantial reduction in cost. An 
analysis of the costs and benefits of 
different control options can be found in 
the docket. On the basis of the analysis, 
EPA believes an alternative approach 
with differentiated NOx budgets and 
regionally differentiated trading would 
not yield significant additional air 
quality benefits or cost savings vis a vis 
a regionwide trading program based on 
uniform NOx budgets. 


2. Seasonal vs. Annual Controls 


Comments: One commenter suggested 
that controls should be required for the 
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entire year rather than just during the 5- 
month ozone season as proposed. 

Response: The EPA recognizes that 
control of nitrogen oxide emissions 
would likely produce non-ozone 
benefits, as well as ozone benefits. For 
example, NOx control would likely 
reduce surface water acidification or 
eutrophication of surface waters. 
Annual control of NOx may have a 
greater impact on winter and spring 
NOx emissions, and therefore on 
acidification and eutrophication, than 
ozone season (summer) NOx control to 
the extent that acidification and 
eutrophication result from the release of 
nitrogen compounds from snowpack 
during snowmelt and rain in the spring. 
Control of NOx emissions also reduces 
fine particulates and regional haze, so 
that annual control of NOx emissions 
would result in greater non-ozone 
benefits. However, the commenter’s 
suggestion that EPA analyze the costs of, 
and assume in calculating the budgets, 
annual NOx control to address non- 
ozone problems is outside the scope of 
this rulemaking proceeding. Here, EPA 
has proposed a NOx SIP call to address 
the failure of certain SIPs to prohibit 
sources from emitting NOx in amounts 
that contribute significantly to 
nonattainment (or interfere with 
maintenance of attainment) of the ozone 
NAAQS during the ozone season. 

In analyzing the benefits of ozone 
season NOx control under the proposed 
NOx SIP call for purposes of the RIA 
(though not as a basis for the decisions 
in today’s rule), EPA considered both 
the ozone and non-ozone benefits. Non- 
ozone benefits include the impact of 
ozone season NOx control on 
acidification and eutrophication. In 
particular, emission modeling 
performed by EPA indicates that the SIP 
Call would reduce wintertime NOx 
emissions. This results in part because, 
once installed to comply with the NOx 
SIP call, some NOx control systems 
(e.g., low NOx burners which alter the 
combustion process and cannot simply 
be turned off) would reduce emissions 
throughout the year, even though the 
NOx limits would be seasonal. Also see 
Section IX. 


3. Full vs. Partial States 


Background: In the NPR, the Agency 
indicated it was proposing to include 
entire States rather than exempting 
portions of States in the development of 
emissions budgets. The Agency’s 
decision to include full States was based 
upon three major points: (1) The 
division of individual States by OTAG 
was based, in part, on computational 
limitations in OTAG’s modeling 
analyses; (2) the additional upwind 


emissions from full, as opposed to 
artial, States would provide additional 
benefit to downwind nonattainment 
areas; and, (3) Statewide emissions 
budgets create fewer administrative 
difficulties than a partial-State budget. 

Comments: During the two comment 
periods, 43 comments were received 
which specifically addressed some or all 
of the major points outlined above. The 
underlying theme throughout the 
comments on this issue was that the 
States and EPA had undertaken a 
comprehensive, scientifically credible 
modeling/analysis study during the 
OTAG, and that the Agency should 
follow OTAG’s recommendations on 
this issue (i.e., allow for partial-State 
emission budgets). Another common 
theme was that the administrative 
difficulties outlined by the Agency in 
the NPR were exaggerated, and that the 
affected States should be allowed to 
generate partial-State, as opposed to 
statewide, emissions budgets, if their 
State considered it feasible to do so. 
Comments were received that portions 
of Alabama, Georgia, Michigan, 
Missouri, North Carolina, and 
Wisconsin should be excluded from the 
SIP Call. 

Response: The underlying concepts 
for responding to these comments are (a) 
that the atmosphere is constantly in 
motion and has no limitations at geo- 
political boundaries, and (b) that the 
larger the geographic area that is 
controlled, the greater the downwind 


benefits. For the States requesting ° 


partial-State emissions budgets, there 
are NOx emissions throughout these 
entire States. The EPA did State-specific 
modeling for each of the affected States, 
and these additional modeling analyses 
support the concept of statewide 
emissions budgets for each of the 
affected States. Furthermore, it is a 
reasonable assumption, given the nature 
of ozone chemistry, that if emissions 
from part of a State contribute 
significantly to downwind 
nonattainment or maintenance 
problems, emissions from the entire 
State contribute significantly to 
downwind nonattainment or 
maintenance problems. In each of the 
affected States, there is no peculiar 
meteorological phenomenon that would 
indicate that emissions from some 
portion of that State would not impact 
downwind nonattainment or 
maintenance problems. Thus, based on 
additional EPA modeling analyses and 
their technical interpretation, EPA is not 
es partial-State emissions 
udgets. Since each State has the 
flexibility to determine which sources to 
control in order to meet the budget, a 
State can structure its control strategy to 


require fewer reductions in certain 
portions of the State and greater controls 
in other areas, as long as the significant 
amounts of emissions are eliminated. 


4. NOx Waivers 


Comments: The EPA received several 
comments supporting the approach 
outlined in the NPR in which EPA 
would treat areas that had previously 
received NOx waivers under section 
182(f) of the CAA in the same manner 
as other areas in the SIP call. The 
comments stated that (1) special 
treatment (i.e., higher budget) for the 
waiver areas would increase the burden 
on downwind States; (2) numerous 
modeling efforts, including OTAG’s, 
have shown that such disbenefits are 
generally minor and occur on days with 
low ozone concentrations; (3) 
disbenefits are small when upwind NOx 
reductions are modeled; (4) disbenefits 
are better addressed at the local level; 
and (5) States already have the 
flexibility to deal with NOx disbenefits, 
if any, through the budget and trading 
by meeting the budget through NOx 
emission decreases in other areas of the 
State or acquiring allowances through 
trading. In addition, some commenters 
requested EPA to revoke waivers 
previously granted. Commenters also 
noted that the localized disbenefits are 
no less of a problem in the Northeast 
than in the Midwest. 

Numerous comments were also 
submitted which oppose the approach 
outlined in the NPR. The comments 
generally stated that in States with NOx 
waiver areas, the NOx budget should be 
increased where NOx decreases lead to 
ozone increases; otherwise States might 
seek reductions disproportionately 
outside the sensitive areas, resulting in 
cost-effectiveness levels greater than the 
$2000 per ton framework described in 
the SIP call proposals. Comments 
referred to disbenefits in Cincinnati, 
Louisville and the Chicago/Gary areas. 
Many commenters suggested that EPA 
wait for further modeling analyses to be 
completed and that the zero-out runs are 
inappropriate for evaluating the NOx 
disbenefit issue. Some stated that the 
NOx budget might interfere with local 
attainment and harm local public 
health. Other comments recommended 
that EPA consider the impact of 
additional VOC costs that might be 
needed to offset local ozone increases. 

Response: In today’s final rulemaking, 
EPA is setting NOx emissions budgets 
for each of the jurisdictions affected by 
this action. These budgets are set in the 
same manner for areas without NOx 
waivers as areas with NOx waivers, 
except in the case of NOx waivers 
granted for I/M programs. Although 
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adverse comments were submitted, 
none of them provided any modeling 
analysis or support documentation 
showing how a State or States with NOx 
waiver areas should be assigned a larger 
budget or proposing a specific 
alternative approach for assigning those 
budgets. In contrast, modeling described 
by EPA in the NPR and SNPR as well 

as additional modeling conducted by 
the Agency and some commenters 
continues to show that the benefits of 
NOx emissions decreases greatly 
outweigh any disbenefits. These 
findings are discussed in Section IV, 
and summarized below. 

The EPA considered the strengths and 
limitations in the commenters’ 
modeling analyses in evaluating 
whether the technical evidence 
presented in the comments supports the 
arguments made by the commenters. 
The EPA’s review of the commenters’ 
modeling indicates that in general (a) 
downwind ozone benefits increase as 
greater NOx controls are applied to 
sources in upwind States, (b) the net 
benefits of NOx control at the level of 
the SIP Call outweigh any local 
disbenefits, and (c) upwind NOx 
reductions tend to mitigate local 
disbenefits in downwind areas. 

One commenter, the Lake Michigan 
Air Director’s Consortium (LADCO), 
submitted air quality modeling directed 
toward investigating the disbenefits in ~ 
nonattainment areas around Lake 
Michigan due to the NOx controls in the 
SIP Call proposal. The commenter’s 
general finding was that the greatest 
ozone decreases with these NOx 
controls occur on high ozone days, 
while the greatest disbenefits occur on 
low ozone days. The EPA concurs with 
this finding, based on a review of the 
technical information provided by the 
commenter. Specifically, there were no 
predicted increases in ozone {i.e., 
disbenefits) in peak 1-hour ozone on 
any of the 4 days modeled by LADCO 
that had daily maximum 1-hour 
concentrations >=125 ppb in the Base 
Case. Also, on the 3 low ozone days 
which had predicted disbenefits, the 
increases were not large enough to 
result in a peak value >=125 ppb. 
Concerning 8-hour concentrations, only 
1 of the 9 days with a predicted 8-hour 
daily maximum concentration >=85 ppb 
had an increase in peak ozone due to 
the SIP Call NOx.controls. Also, there 
was a small disbenefit on the one day 
modeled which had an 8-hour daily 
maximum concentration <85 ppb, but 
the magnitude of the disbenefit of this 
day was relatively small and did not 
cause the 8-hour peak value to exceed 
85 ppb. Thus, based on this evaluation, 
EPA generally found that the submitted 


modeling did not refute the overall 
conclusions EPA has drawn concerning 
the impacts of NOx emissions in the 
relevant geographic areas. 

As described in the NPR, the OTAG 
process included lengthy discussions on 
the potential increase in local ozone 
concentrations in some urban areas that 
might be associated with a decrease in 
local NOx emissions. The OTAG 
modeling results indicate that urban 
NOx emissions decreases produce 
increases in ozone concentrations 
locally, but the magnitude, time, and 
location of these increases generally do 
not cause or contribute to high ozone 
concentrations. That is, NOx reductions 
can produce localized, transient 
increases in ozone (mostly due to low- 
level, urban NOx reductions) in some 
areas on some days, but most increases 
occur on days and in areas where ozone 
is low. In the SNPR, EPA documented 
the estimated ozone benefits of the 
proposed Statewide NOx budgets based 
on an air quality modeling analysis. The 
major findings of that analysis include: 
Any disbenefits due to the NOx 
reductions associated with the budgets 
are expected to be very limited 
compared to the extent of the air quality 
benefits expected from these budgets. 

The results of EPA’s assessment of the 
comments and available modeling 
corroborate and extend the findings 


‘presented in the SNPR. Thus, with 


respect to regional ozone transport and 
today’s final action, EPA believes it is 
not appropriate to give special treatment 
to areas with NOx waivers. 

Several nonattainment areas in the 23 
jurisdictions were granted waivers from 
certain NOx requirements in past 
rulemaking actions. In the Federal 
Register notices granting the waivers, 
EPA stated that the continued approval 
of these waivers is contingent on the 
results of the final ozone attainment 
demonstrations and plans (See 61 FR 
2428 January 26, 1996, LADCO). The 
attainment plans will supersede the 
initial modeling information which was 
the basis for waivers EPA granted (e.g., 
the LADCO waiver). The attainment 
plans were due in April 1998 and were 
to incorporate the results of the OTAG 
process. The EPA’s rulemaking action to 
reconsider the initial NOx waiver may 
occur simultaneously with rulemaking 
action on the attainment plans. 
Therefore, as these new modeling 
analyses are submitted to EPA, they will 
be reviewed to determine if the NOx 
waiver should be continued, altered, or 
removed. 

As discussed above, EPA has 
accounted for the continued presence of 
NOx waivers for I/M programs in 
modeling States’ NOx budgets. 


Historically, EPA gives States 
considerable latitude in designing their 
I/M programs. This latitude is granted in 
recognition of the unique economic and 
air quality circumstances faced by each 
State. States have used this latitude to 
develop a range of I/M program designs. 
Sorne States have adopted EPA- 
recommended enhanced I/M programs; 
other States have adopted different I/M 
pro designs. 

The EPA acknowledges that some of 
the States granted NOx waivers may be 
able to modify their programs to obtain 
NOx reductions at minimal cost. 
However, some of the States which have 
been granted an I/M NOx waiver have 
developed unique I/M program designs 
in terms of the model years covered, the 
emission testing equipment used, and 
possibly the number, location, and 
design of the testing and repair stations. 
The cost for these States to modify their 
I/M programs to obtain NOx reductions 
are likely to exceed the level that EPA 
has determined to be highly cost- 
effective for the purpose of reducing 
ozone transport. As a result, the EPA 
has chosen to not include additional 
emissions reductions due to I/M NOx 
programs when calculating NOx 
budgets. 


5. Recalculation of Budgets 


In the NPR, the EPA made proposals 
concerning what would happen if 
additional information becomes 
available after EPA’s final rulemaking 
action. Examples of such information 
might include: (a) Source-specific 
information useful in determining 
RACT, (b) revised growth or other 
assumptions, (c) revised models and 
inventory estimates, (d) unexpectedly 
low implementation rates for NLEV, and 
(e) other new federal measures, i.e. Tier 
2 controls. In the Recalculation of 
Budgets Section of the NPR, EPA 
proposed that if additicnal data become 
available after EPA’s final rulemaking 
action, such data could be considered 
prior to State submittal of revised SIPs. 
The EPA asked for comments on this 

fost of the comments received were 
in favor of allowing States to adjust their 
emission budgets based on the most 
recent available data on emissions and 
RACT levels. There were several 
cornments that any new calculation 
methodologies should be applied across 
all States and be approved at EPA 
Headquarters, and that all States should 
use: the same methodology. 
’ A few commenters did not agree, 
however. One said that EPA should not 
recalculate the budgets upward. 
Another said there should be no 
downward ratcheting of budgets. One 
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commenter said that it would be 
premature to assume that as new 
information becomes available the 


budget should be adjusted to reflect this. 


According to this commenter, it would 
be more appropriate to perform a 
complete air quality modeling analysis 
to determine if an adjustment in States’ 
NOx budgets is in order. 

The divergent views reflected in these 
comments has convinced EPA that it 
should clarify the role of the budgets in 
this rule. In light of that role, as 
explained below, EPA has decided to 
allow only a limited opportunity to 
revise the budgets in the very near term. 
However, under the approach the 
Agency is following, the rule would not 
penalize States for not ultimately 
achieving the budgets, if the State 
initially projected compliance using the 
data set forth in this rule, and the State 
has fully implemented all of the 
measures reflected in those initial 
projections, and the measures are as 
effective in reducing NOx emissions as 
they were projected to be in the State 

lan. 
. As explained in the NPR, SNPR, and 
above, EPA based the budgets on its 
choice of measures that are highly cost- 
effective and therefore are the easiest for 
upwind States to implement to reduce 
transport. However, EPA sought to 
structure the rule to give the upwind 
States a choice of which mix of 
measures to adopt to achieve the 
aggregate amount of required NOx 
emissions reduction. 

To offer the States this choice, EPA 
employed a multi-step approach leading 
to a numerical budget for each State. In 
the first step, EPA projected the mass 
emissions for EGUs and industrial 
boilers out to 2007, taking into account 
measures required under the CAA and 
projected growth. The result was a base 
case 2007 subinventory for each of those 
two categories. Next, EPA projected the 
2007 mass emissions for other sectors of 
the emission inventory (e.g., mobile 
sources), again taking into account 
projected growth and measures required 
under the CAA and existing SIPs, 
thereby creating a base case 2007 
subinventory for each of them as well. 
The aggregation of all of the base case 
2007 subinventories is the complete 
base case 2007 inventory. The EPA then 
applied cost-effective control measures 
to the EGU, industrial boiler and other 
non-EGU source categories as explained 
in section III., to determine the amount 
of the reductions from these categories. 
The EPA applied control measures to 
the base case inventory to develop the 
final budget. Thus, the final budget is 
the sum of (1) the emissions remaining 
after application of the cost-effective 


control measures to the subinventories 
for the categories for which controls are 
assumed for purposes of budget 
calculation and (2) the emissions in the 
base case 2007 subinventories for the 
categories for which EPA assumed no 
controls. 

The rule then requires each upwind 
State to use the same base case 2007 
inventory in its 1999 SIP submittal as 
EPA used in developing the State’s 
budget. In that SIP submittal, the State 
must show that the measures it has 
adopted will achieve the same aggregate 
emissions reductions as the control 
strategies assumed by EPA in 
developing the State’s budget. More 
specifically, to demonstrate compliance 
with the SIP call, a State must adopt and 
implement control measures that are 
projected to achieve the aggregate 
emissions reductions determined by 
EPA based on the application of highly 
cost-effective controls to EGUs, 
industrial boilers and other affected 
non-EGUs. While a State may choose to 
achieve those reductions through 
application of measures other than those 
used by EPA in calculating required 
reductions, any measures it adopts must 


achieve the reductions assumed by EPA - 


in the development of its budgets. 
The that the State 
chooses to require will become the 
enforceable mechanism under the NOx 
SIP call. If a State elects to regulate 
boilers, turbines or combined cycle 
units that are greater than 250 mmBtu/ 
hr— regardless of whether they are 
connected to an electrical generator of 
any size—or to regulate boilers, turbines 
and combined cycle units that serve 
electrical generators greater than 25 
Mwe, regardless of the heat input 
capacity of the unit, the State must 
provide mass emissions limits or their 
equivalent (see section VI.A.2) for these 
sources or source categories. The mass 
emissions limits may be set on a source- 
by-source basis or may be set for an 
entire group of sources allowing trading 
between the sources. These mass 
emission limits must assume growth no 
greater than EPA’s calculations. Any 
growth that occurs in that category 
would have to be accommodated within 
the mass emission allocations provided 
by the State for that category, even if the 
growth in that category should prove to 
exceed EPA’s projections. This is 
appropriate because as discussed in the 
SNPR and Section VI.A.2. of today’s 
preamble, EPA believes that the control 
approaches, growth assumptions, and 
monitoring for this group of sources 
have advanced to the point that 
complying with, tracking, and enforcing 
a maximum mass emissions limit is 
reasonable. Furthermore, based on the 


analyses in the RIA, EPA believes that 
mass emission limits remain highly 
cost-effective for these categories when 
growth is accommodated within the 
limits. The EPA modeled the expected 
growth in capacity and capacity 
utilization of the source categories listed 
above based on growth assumptions in 
the IPM that have been subject to 
extensive public comment and 
refinement over a several-year period. 
On the basis of their growth, 
assumptions and assumed emissions 
rates, EPA determined that mass 
emission limits would remain highly 
cost-effective when new sources are 
covered within the limits. EPA projects 
that even if actual growth for this group 
of sources exceeds the projected growth 
by over one-third, mass emission limits 
would remain highly cost-effective 
according to the criteria used for this 
rule. 

For other categories, EPA will not 
require a State to remain within a mass 
emission allocation. Today’s rule does 
require a State to use the base case 2007 
inventory in its budget demonstration. 
However, the rule does not require 
States to obtain additional reductions in 
cases where a State’s 2007 emissions 
exceeds its budget due to higher than 
expected emissions from source 
categories other than the categories 
listed above (certain boilers, turbines, 
and combined cycle units). These 
exceedances may be the result of growth 
that exceeds projections for those source 
categories. However, if a State elects to 
control these other source categories to 
achieve the required reductions in 
whole or part, the adopted measures 
must be as effective in reducing NOx 
emissions as they were projected to be 
in the State plan. Any failure by a State 
to adopt measures adequate to achieve 
reductions equal to the required amount 
would be treated as noncompliance 
with this rule. Any failure by the State 
to implement these measures by the 
appropriate date would be considered a 
failure to implement those measures. 

In contrast, the overall budget number 
itself is not enforceable against the 
State. The budget serves as a tool for 
projecting in advance whether a State 
has adopted measures that would 
produce the required amount of 
emissions reductions, as indicated by 
the initial demonstration submitted in 
September 1999. The budgets are also a 
means for determining from 2003 to 
2007 whether States are fully 
implementing those measures. Thus, the 
budgets are an accounting mechanism 
for ensuring that the upwind States have 
adopted and implemented control 
measures that prohibit the significant 
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amounts of NOx emissions targeted by 
section 110(a)(2)(D)(i)(). 

Given that States will not be subject 
to enforcement actions if emissions in 
2007 from uncontrolled sectors exceed 
the base case 2007 inventory 
projections, EPA does not intend to 
revise those projections merely because - 
such new information becomes 
available over time. Rather, EPA intends 
to allow commenters an additional 
opportunity to request revisions to the 
source-specific data used to establish 
each State’s budget in this SIP call. This 
opportunity will be made available 
during the first sixty days of the 12- 
month period between signature of 
today’s rule and the deadline for 
submission of the required SIP revisions 
(i.e., November 23, 1998). Commenters 
would need to submit any proposed 
changes in their inventories to the EPA 
Air and Radiation docket (A—96—56) 
within that sixty day period. Individuals 
interested in modifications requested by 
commenters may review the materials as 
they are submitted and available in the 
docket. At the end of this period, EPA 
will, within sixty days, evaluate the data 
submitted by commenters and, if it is 
determined to be technically justified, 
revise this rule to incorporate it into the 
State budget determinations. For a 
- comment to be considered, the request 
for modification must be submitted in 
electronic format containing, at a 
minimum, the data elements listed 
below for each source category. 
Additionally, no comment will be 
considered unless information is 
provided to corroborate and justify the 
need for the requested modification. For 
example, corroborating information in 
the case of the EGUs can be the 
inclusion of copies of each source’s 
official same year EIA 860 or 861 form 
submissions that support the requested 
change. For non-EGUs, corroborating 
information can include 1995 
operational and emissions information 
officially submitted (during that time 
period) by the source to a federal, State, 
or local government regulating entity. 

Each request for modification of data 
for EGU sources must include the 
following information: 

e Federal Information Placement 
System State Code. 

e Federal Information Placement 
System (FIPS) County Code. 

e Plant name. 

e Plant ID numbers (ORIS code 
preferred, State agency tracking number 
also or otherwise). 

e Unit ID numbers (a unit is a boiler 
or other combustion device). 

e Unit type (also known as prime 
mover; é.g., wall-fired boiler, stoker 


boiler, combined cycle, combustion 
turbine, etc.). 

e Primary fuel on a heat input basis. 

e Maximum rated heat input capacity 
of unit. 

e For electrical generating units, 
nameplate capacity of the largest 
generator the unit serves. 

e For 1995 and 1996 ozone season 
heat inputs. 

e 1996 (or most recent) average NOx 
rate for the ozone season. 

e Latitude and longitude coordinates. 

e Stack parameter information 
(height, diameter, flow, etc.). 

e Operating parameters (hours per 
day, seasonal throughput, etc.). 

e Identification of specific change to 
the inventory, and 

e The reason for the change. 

Each request for modification of data 
for non-EGU point sources must include 
the following information: 

e Federal Information Placement 
System State Code. 

e Federal Information Placement 
System (FIPS) County Code. 

e Plant name. 

e Facility primary standard industrial 
classification code (SIC). 

e Plant ID numbers (NEDS, AIRS/ 
AFS, and State agency tracking number 
also or otherwise). 

e Unit ID numbers (a unit is a boiler 
or other combustion device). “ 

e Primary source classification code 
(SCC). 

e Maximum rated heat input capacity 
of unit. 

© 1995 ozone season or typical ozone 
season daily NOx emissions. 

e 1995 existing NOx control 
efficiency. 

. © Latitude and longitude coordinates. 

e Stack eter information 
(height, diameter, flow, etc.). 

e Operating parameters (hours per 
day, seasonal throughput, etc.). 

e Identification of specific change to 
the inventory, and 

e The reason for the ch : 

Each request for modification of data 
for stationary area and nonroad mobile 
sources must include the following 
information: 

e Federal Information Placement 
System State Code. 

e Federal Information Placement 
System (FIPS) County Code. 

e Primary source classification code 


(SCC). 


¢ 1995 ozone season or typical ozone 
season daily NOx emissions. 

e 1995 existing NOx control 
efficiency. 

e Identification of specific change to 
the inventory, and 

e The reason for the change. 

Each request for modification of data 
for highway mobile sources must 
include the following information: 


» Federal Information Placement 
System State Code. 

» Federal Information Placement 
System (FIPS) County Code. 

» Primary source classification code 
(SCC) or vehicle type. 

* 1995 ozone season or typical ozone 
season daily vehicle miles traveled 


* 1995 existing NOx control 


rograms. 
. » Identification of specific change to 
the inventory, and 

« The reason for the change. 

After this initial “shake out” period 
before submission of the SIP revisions, 
EPA will not adjust inventories or the 
resulting State budgets merely because 
some new information on a segment of 
EPA’s projections comes to its attention. 
However, when EPA reviews each 
State’s reports, it will pay special 
attention to the causes for any 
exceedance of the portions of the 
inventory that the State is controlling as 
a means to meet today’s rule. If a State 
exceeds its budget because of greater- 
than-expected growth in areas not 
having additional controls, EPA would 
not penalize the State by requiring the - 
State to offset those increased 
emissions. Rather, EPA would use the 
base case projections for all sectcrs (as 
revised after the initial period described 
above) and focus on whether the State 
had implemented the measures that its 
1999 demonstration had shown would, 
based on those base case inventories, 
achieve the budget levels. Similarly, the 
rule would not penalize the State if 
components in the budget prove 
inaccurate because of changes in models 
(e.g., the release of an updated MOBILE 
model) or because of technical errors 
(e.g., the size of a unit was incorrectly 
identified in the inventory, a unit was 
double-counted, or the RACT level 
assumed in the base is different from 
what the State ultimately selected as 
RACT with EPA approval). 

In the NPR, EPA also raised the 
question of what would happen if EPA 
adopts national measures beyond what 
EPA already assumed in the base case 
2007 inventory. The EPA indicated that 
it could use either of two approaches in 
response: (1) States could receive credits 
for the real emission reductions that 
result from the new Federal measures 
and, therefore, implement a smaller 
portion of its planned emission 
recluctions, or (2) States would be 
required to continue to implement the 
measures in their revised SIPs because 
affected States are required to continue 
to achieve emissions reductions 
equivalent to those which can be 
achieved through application of highly 
cost-effective control measures. 
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One commenter supported the 
emission reduction credit for State SIPs 
resulting from new Federal national 
measures adopted after the State 
emission budgets are defined but before 
2007. According to this commenter, in 
such a case the State could implement 
a smaller portion of its planned 
emission reductions because of the 
reduction brought about by the Federal 
national rule. Another commenter said 
the EPA should allow full credit for all 
Federal measures and encouraged the 
EPA to timely implement and adopt all 
Federal measures. A State said States 
should be allowed to take full SIP credit 
for Federal measures which are 
implemented in these States. According 
to one commenter, not allowing States 
to take credit for new Federal measures 
would have the effect of downward 
ratcheting of NOx budgets. Other States 
said new Federal measures not 
accounted for in the SIP call should not 
be used to offset State measures 
required to achieve the mandated NOx 
emissions reductions. 

The EPA has decided to adopt the 
second approach described above. Thus, 
EPA’s adoption of a national measure 
not reflected in the base case 2007 
inventory would not allow the State to 
avoid a measure that would otherwise 
be needed to demonstrate that the State 
will achieve the required reductions. As 
stated above, the SIP must prohibit all 
emissions that contribute significantly 
to downwind nonattainment and 
maintenance problems. The State 
therefore is required to eliminate an 
amount of emissions corresponding to 
what is achievable with the highly cost- 


effective measures identified in this 


notice. The comments received have not 
provided an adequate basis for 
concluding that EPA’s adoption of an 
additional national measure justifies 
scaling back on that requirement. For 
that reason, EPA will not allow States to 
adjust the base case 2007 inventory 
inventories to reflect any such 
additional national measures. Rather, 
for these reports the States should 
continue to use the base case 2007 
inventory set forth in this rule. 

In the SNPR, EPA also discussed 
establishing a process for reassessing the 
State budgets for the post-2007 
timeframe. Today’s final rule is based 
on analyses using the most complete, 
scientifically-credible tools and data 
available for the assessment of transport. 
The EPA expects that there will be a 
number of updates and refinements in 
air quality methodologies and emissions 
estimation techniques over the next 10 
years. Therefore, EPA intends to 
reassess ozone transport using the latest 
emissions and air quality monitoring 


data and the next generation of air 
quality modeling tools. The 
reassessment will include an evaluation 
of the effectiveness of the regional NOx 
measures States have implemented in 
response to today’s final rule. Modeling 
analyses will be used to evaluate 
whether additional local or regional 
controls are needed to address residual 
nonattainment in the post-2007 
timeframe. The assessment will also 
examine differences in actual growth 
versus projected growth in the years up 
to 2007 as well as expected future 
growth throughout the entire OTAG 
region. The reassessment will also 
review advances in control technologies 
to determine what reasonable and cost- 
effective measures are available for 
purposes of controlling local and 
regional ozone problems. In addition, 
EPA will continue to look at the issues 
that surround the use of output-based 
State budget allocations. Based on this 
reassessment, EPA may establish new 
budget levels and allocation 
mechanisms for the post-2007 
timeframe. The current budget levels 
and the measures used to comply with 
today’s final rule will remain in effect 
until EPA takes action on establishing 
new State budgets. 


6. Compliance Supplement Pool 


The EPA has received comments 
expressing concern that some sources 
may encounter unexpected problems 
installing controls by the compliance 
deadline that, in turn, could cause 
unacceptable risks for a source and its 
associated industry. More specifically, 
commenters have expressed concerns 
related to the electricity industry. If 
unexpected problems arise for specific 
sources that are used to generate 
electricity, some commenters believe 
that compliance with the May 1, 2003 
deadline could adversely impact the 
reliability of the electricity supply. 
Commenters that raised concerns 
regarding the compliance deadline 
generally supported additional 
omnea flexibility for the SIP call. 

In both the NPR and SNPR, EPA 
solicited comment on a number of 
provisions that would provide 
additional flexibility to both States and 
sources for the requirements of the NOx 
SIP call. In the NPR, EPA proposed that 
the NOx SIP call would require full 
implementation of controls by no later 
than September 2002, but solicited 
comment on the range of 
implementation dates from between 
September 2002 and September 2004. In 
addition to the compliance deadline, 
EPA also solicited comment on the role 
of banking as a separate compliance 
flexibility for the NOx SIP call. Banking 


may generally be defined as allowing - 
sources that make emissions reductions 
beyond current requirements to save 
and use these excess reductions to 
exceed requirements in a later time 
period. Depending upon the design of a 
trading program, banking provisions can 
provide companies greater latitude for 
when controls are installed at particular 
sources. In the SNPR, EPA presented a 
range of options for incorporating 
banking in the NOx Budget Trading 
Program including early reduction 
provisions and phasing in controls. The 
EPA received many comments 
supporting banking in the NOx Budget 
Trading Program and also as a general 
flexibility mechanism that should be 
permissible for any State program used 
to comply with the NOx SIP call. 

In response to comments supporting 
an extended compliance deadline, EPA 
has moved the deadline from the 
proposed date of September 2002 in the 
NPR to May 1, 2003. As discussed 
further in Section V, this change 
provides sources 7-8 additional months 
for implementing control requirements 
while ensuring that controls are fully 
implemented by the 2003 ozone season. 
The EPA believes that the compliance 
date of May 1, 2003 for NOx controls to 
be installed to comply with the NOx SIP 
call is a feasible and reasonable 
deadline. See Section V.A.1. and the 
technical support document “Feasibility 
of Installing NOx Control Technologies 
By May 2003” for further discussion. 

To provide additional flexibility to 
States and sources for complying with 
the NOx SIP call beyond the extension 
of the compliance deadline, EPA is 
establishing banking provisions and a 
compliance supplement pool in today’s 
final rule. The banking provisions are 
outlined in Section III.F.7. The 
compliance supplement pool is a 
voluntary provision that provides 
flexibility to States in addressing 
concerns associated with full 
compliance by May 1, 2003. Each State 
will be able to use the pool to cover 
excess emissions of sources that are 
unable to meet the compliance deadline 
during the 2003 and 2004 ozone 
seasons. The pool may be used to credit 
sources that make early reductions and 
to directly delay the compliance 
deadline for specific sources. Credits 
issued from the compliance supplement 
pool will not be valid for compliance 
past the 2004 ozone season. The EPA 
established the compliance supplement 
pool by calculating one pool for the 
entire NOx SIP call region. The pool 
was then allocated to the States in 
proportion to the size of the emissions 
reduction they are required to achieve 
under the NOx SIP call so that each 
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State has its own compliance 
supplement pool. The size of each 
State’s compliance supplement pool and 
the procedures that will apply to the use 
of the pool are described below. 

a. Size of the Compliance Supplement 
Pool. The EPA believes it is important 
for the size of the pool to be capped. 
Capping the pool makes it possible to 
estimate the potential impact that the 
compliance supplement pool may have 
on NOx emissions during the 2003 and 
2004 ozone seasons. Furthermore, EPA 
does not anticipate problems for sources 
in meeting the May 1, 2003 deadline. If 
there are such cases, they should be 
relatively few in number. Therefore, the 
size of the pool only needs to be large 
enough to cover the limited potential for 
unexpected compliance delays. 

Today’s final rule sets the size of the 
regional compliance supplement pool at 


a reasonable size for the pool given the 
analyses that were used in establishin 
the State NOx budgets for today’s fina 
rule. As discussed in Section V.A.1., 
EPA believes the most cost-effective 
control strategies available to comply 
with the proposed budgets include post- 
combustion controls (Selective Catalytic 
Reduction [SCR] and Selective Non- 
catalytic Reduction [SNCR]) and 
combustion controls (e.g., low NOx 
burners, overfire air, etc.) on large 
electric generating units and large non- 
electric generating units. For the reasons 
cited in Section V.A.1., EPA estimates 
that the of SCR controls 
is potentially more complicated and 
requires more time than SNCR or 
combustion controls and, therefore, 
would determine what the longest 
schedule would be for full 
implementation of the assumed NOx 


single SCR installation will take about 
23 months, EPA expects the first SCR 
installations to be completed in 2001. 
Since compliance is required by 2003, 
one can assume 33 percent of SCR 
capacity will be installed each year from 
2001 to 2003. The 200,000 ton number 
is sufficient to cover the excess 
emissions that must be offset if one 
year’s worth of SCR installations were 
delayed by a year. Tabie III-3 shows 
each State’s compliance supplement 
pool. The 200,000 tons were allocated to 
States in proportion to the size of the 
emissions reduction they are required to 
achieve under the NOx SIP call. The 
EPA used this allocation methodology 
based on the assumption that the need 
for the pool would be directly related to 
the magnitude of the emissions 
reductions required in each State to 


200,000 tons. The EPA believes this is controls. Since EPA estimates that a comply with the NOx SIP call. 
TABLE III-3.—STATE COMPLIANCE SUPPLEMENT POOLS 
[Tons] 
Compliance 
pool 

Alabama 218,610 158,677 59,933 10,361 
Connecticut 43,807 40,573 3,234 559 
Delaware 20,936 18,523 2,413 417 
District of Columbia 6,603 6,792 (189) 0 
Georgia 240,540 177,381 63,159 10,919 
iilinois 311,174 210,210 100,964 17,455 
Indiana 316,753 202,584 114,169 19,738 
Kentucky 230,997 155,698 75,298 13,018 
Maryland 92,570 71,388 21,182 3,662 
Massachusetts 79,815 78,168 1,648 285 
Michigan 301,042 212,199 88,842 15,359 
Missouri 175,089 114,532 60,557 10,469 
New Jersey 106,995 97,034 9,960 1,722 
New York 190,358 179,769 10,590 1,831 
North Carolina 213,296 151,847 61,450 10,624 
Ohio 372,626 239,898 132,728 22,947 
Pennsylvania 331,785 252,447 | ~ 79,338 13,716 
Rhode Island 8,295 8,313 (18) 0 
South Carolina 138,706 109,425 29,281 5,062 
Tennessee 252,426 182,476 69,950 12,093 
Virginia 191,050 155,718 35,332 6,108 
West Virginia 190,887 92,920 97,967 16,937 
Wisconsin 145,391 106,540 38,851 6,717 

Total 4,179,751 200,000 


b. State Distribution of the 
Compliance Supplement Pool. States 
have two options for making the pool 
available to sources. One option is to 
distribute some or all of the pool to 
sources that generate early reductions 
during ozone seasons prior to May 1, 
2003. The second option is to run a 
public process to provide tons to 
sources that demonstrate a need for a 
compliance extension. A State wishing 
to use the compliance supplement pool 
may divide the State pool and make 


- some of it available to sources through 


both options, or may use only one of the 
options for distributing the pool to 
sources prior to May 1, 2003 according 
to the procedures discussed below. Tons 
that are not distributed by a State prior 
to May 1, 2003 will be retired by EPA. 


(1) Early Reduction Credits. The EPA 
encourages States to consider making 
the compliance supplement pool 
available to sources through an early 
reduction credit program. States may 
use early reduction credits as an 


incentive for sources to make NOx 
emissions reductions prior to the 2003 
ozone season that would otherwise not 
occur. By generating early credits or 
acquiring them from other sources, 
companies will be able to use the early 
reduction credits to extend the 
timeframe for achieving actual 
emissions reductions at specific sources 
that may require additional time. To 
establish an early credit program, States 
that participate in the NOx Budget 
Trading Program may use the provisions 
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set forth in that trading program (See 

Section VII.F). States not participating 

in the NOx Budget Trading Program are 
_also free to develop their own rules for 
‘granting early reduction credits and 

recognizing the credits for compliance 
during the 2003 and 2004 ozone 
seasons. The procedures for establishing 
an early credit program are presented 
below in Section IIIL.F.7.c. 

(2) Direct Distribution to Sources. 
States may also distribute the 
compliance supplement poo! directly to 
sources that demonstrate a need for the 
compliance supplement. Under this 
approach, sources would be responsible 
for demonstrating to the State and 
public that achieving compliance by 
May 1, 2003 would create undue risk 
either to its own operation or its 
associated industry. Before granting a 
direct distribution to a source, the State 
must provide the public an opportunity 
to comment on the validity of the need 
for direct distribution of the compliance 
supplement. The direct distribution 

rocess must be initiated and completed 

een September 30, 2002 and May 1, 

2003. States which choose to grant early 
reduction credits cannot conduct the 
direct distribution until all early 
reduction credits have been issued by 
the State. By postponing the direct 
distribution. until after September 2002, 
sources will have the maximum 
opportunity to achieve compliance, 
either through installation of controls or 
with early reduction credits, ee 
using this option. States and the public 
will also a, ora positioned to 
determine legitimate requests after 


2002. 

‘o ensure that direct distribution of 
the compliance supplement is only 
provided to sources that truly need a 
compliance extension, States are only 
permitted to give credits to an owner or 
operator of a source that demonstrates 
the following: _ 

e The process of achieving 
compliance by May 1, 2003 would | 
create undue risk for the source or its 
associated industry. For electric 
generating units, the demonstration 
should show that installing controls 
would create unacceptable risks for the 
reliability of the electricity supply 
during the time of installation. This 
demonstration would include a showing 
that it was not feasible to import 
electricity from other systems during the 
time of installation. Non-electric 
generating sources may also be eligible 
for the compliance supplement based on 
a demonstration of risk comparable to 
that described for the electricity 
industry. 

e Fora source subject to an early 
reduction credit program, it was not 


possible to compensate for delayed 
compliance by generating early 
reduction credits at the source or by 
acquiring credits generated by other 
sources. 

e Fora source subject to an emissions 
trading program, it was not possible to 
acquire allowances or credits for the 
2003 ozone season from sources that 
will make reductions beyond required 
levels during the 2003 ozone season. 


7. Banking 


As noted in the NPR and SNPR, States 
have the flexibility to choose their own 
set of control measures to meet their 
Statewide NOx budget established 
under the NOx SIP call. States and 
sources have supported the use of 
emissions trading programs as a control 
measure for complying with the NOx 
SIP call requirements. EPA has provided 
a model cap-and-trade program (NOx 
Budget Trading Program) for large 
stationary sources that States can adopt 
as one option for establishing an 
emissions trading program. A number of 
commenters (both States and sources) 
have also expressed interest in pursuing 
alternative trading p s in addition 
to or as a substitute for the NOx Budget . 
Trading Program. One possible 
flexibility mechanism available to 
sources subject to an emissions trading 
program is the ability to bank emissions 
reductions. Banking may generally be 
defined as allowing sources that make 
emissions reductions beyond required 
levels to save and use these excess 
reductions to compensate for emitting 
emissions above required levels in a 
later time period. In the SNPR, EPA 
requested comment on whether and 
how banking should be incorporated 
into the design of the NOx Budget 
Trading Program. In the proposal, four 
banking options were presented: (1) 
Banking would not be a feature; (2) 
banking would begin when the trading 
program begins (May 2003); (3) sources 
would be allowed to generate early 
reductions credits for use after the start 
of the program and banking would 
continue after the program begins; (4) 
banking would begin with the first 
phase of a two-phase trading program 
and continue thereafter (i.e., phased-in 
control requirements). The EPA also 
requested comment on options for 
managing the use of banked allowances 
in order to limit the potential for 
emissions to be significantly higher than 
budgeted levels because of banking. The 
EPA specifically proposed using a “flow 
control” mechanism in the latter two 
banking options where the potential 
exists for a large amount of banked 
allowances to be available for use at the 
start of the program. 


a. Banking Starting in 2003. 
Comments for the NOx Budget Trading 
Program were generally supportive of 
including banking in the trading 
program. Commenters noted that 
allowing sources to make excess 
reductions in one year and use these 
reductions to emit above required levels 
in a later year encourages early and cost- 
saving emission reductions, helps avoid 
end-of-season emissions spikes (because 
unused allowances retain their value for 
compliance in future years), and 
encourages more expedient 
development and implementation of 
NOx control technology. Commenters 
pointed out that banking also provides 
sources flexibility in achieving emission 
reduction goals, allowing them to save 
allowances in years when the cost of 
achieving a given emission level is 
relatively low for use in years when the 
cost is relatively higher (for example, a 
year characterized by low availability of 
nuclear and hydro generation capacity 
would be a higher cost year). Thus, 
banking-was seen by many commenters 
as a Critical tool for sources to respond 
to uncertainty. Some commenters, 
however, expressed caveats along with 
their support for banking. They cited the 
need for some form of bank management 
to ensure that the use of banked 
allowances does not detract from the 
environmental goal of the NOx SIP call. 
At least one commenter recommended 
that EPA identify banking as an area to 
be reviewed for problems during audits 
of the program to ensure it did not have 
a detrimental impact. 

The EPA also received comments 
supporting banking that were not 
specific to the NOx Budget Trading 
Program. Many commenters addressed 
the concept of banking when proposing 
alternative strategies for establishing 
and implementing the State budgets that 
were proposed in the NOx SIP call. 
These comments regarded banking as a 
fundamental factor in establishing the 
timing and control level for the State 
budgets. With all other factors being 
equal, a NOx SIP call that allows 
banking provides additional flexibility 
and cost savings to affected sources than 
a NOx SIP call without banking. For this — 
reason, many commenters included 
banking in their alternative proposals. 

In order to provide additiona 
flexibility to States and sources under 
the NOx SIP call as discussed in section 
IIl.F.6., and recognizing that States may 
pursue alternative trading programs 
other than the NOx Budget Trading . 
Program, the Agency believes it is 
important to establish criteria for 
banking that would apply to all 
programs that States may use to comply 
with requirements of the NOx SIP call. 
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Therefore, EPA is setting forth 
provisions in today’s final rule that will 
allow banking in the NOx Budget 
Trading Program and other State trading 
programs. Trading programs used to 
comply with the NOx SIP call may 
allow banking to start in the first control 
period of the program, May 1 through 
September 30, 2003. Beginning in that 
control period, States may allow sources 
included in these programs to bank NOx 
emissions reductions not otherwise 
required by the State’s SIP, for 
compliance in future control periods. As 
outlined below, the banking provisions 
also require the use of a flow control 
mechanism beginning in 2004 and allow 
States to credit early reductions 
generated by sources prior to 2003 that 
may be used for compliance only in the 
2003 and 2004 ozone seasons. The final 
rule for the NOx Budget Trading 
Program conforms with these banking 
provisions. Additionally, alternative 
emissions trading programs used to 
comply with the SIP call will be subject 
to these banking criteria as well other 
applicable criteria in § 51.121 and any 
other applicable EPA guidance such as 
the Economic Incentive Program rules 
and guidance. 


b. Management of Banked 
Allowances. Many utility and industry - 
commenters generally opposed the use 
of discounts or constraints on banked 
allowances, arguing that such measures 
would reduce the incentives to control 
emissions beyond required levels. In 
addition, commenters felt the measures 
were overly complex and restrictive, as 
well as unnecessary, since the stringent 
control level proposed would serve as a 
barrier to overcontrol, precluding the 
establishment of a sizeable bank. 
Several commenters remarked that any 
decision regarding whether and to what 
extent a trading program should impose 
restrictions on the use of banked 
allowances should proceed from an 
analysis of the air quality effects of that 
use; in the absence of such an analysis, 
there would be little basis for imposing 
restrictions or for deciding what 
restrictions would properly address air 
quality effects. However, these 
commenters did not provide analyses 
demonstrating that the use of banked 
allowances in any given season would 
not be a problem in the context of the 
NOx SIP call. One commenter pointed 
out specifically that the sheer 
magnitude of the SIP call region should 
preclude EPA from implementing a flow 
control management scheme similar to 
that used under the Ozone Transport 
Commission’s (OTC) trading program, 
since protection of problem areas would 
not be feasible on such a large scale. 


Several commenters who were 
opposed to the management of banked 
allowances, however, stated that if 
restrictions were to be imposed, they 
would favor flow control as the most 
cost-effective, least rigid means of 
management. A few commenters added 
that, if implemented, flow control 
should be applied on a source-by-source 
basis so as to avoid penalizing all of the 
participants in the trading program for 
the excess banking of individual 
participants. One commenter stated that 
if EPA concludes that there is an 
adequate basis for imposing some type 
of restriction, it should avoid placing 
any absolute limit on the amount of 
banked allowances that can be used in 
a given season. Another commenter 
suggested that if EPA chooses to 
propose managed banking, it should 
consider establishing an initial period 
without managed banking upon which a 
managed banking program can later be 
based if it turns out that “trading 
contributes to nonattainment.” Several 
additional commenters, most notably 
northeastern States and a few 
environmental groups, supported the 
use of a flow control management 
system to discourage excess use of 
banked allowances in any one ozone 
season. One such commenter suggested 
that EPA conduct an analysis similar to 
that used by the OTC in determining the 
appropriate level of flow control for the 
SIP call region. 


Based on the stated goal of the NOx 
SIP call, to achieve specified limits on 
NOx emissions for the purpose of 
reducing NOx and ozone transport 
across State boundaries in the eastern © 
half of the United States, EPA believes 
it is appropriate to place some 
limitation on the amount of emissions 
variability that may occur with banking, 
and therefore, occur with the transport 
of NOx. At the same time, any 
limitations on banking should still fit 
within the market-based structure of 
trading programs, rather than imposing 
overly stringent limits that would 
potentially eliminate the advantages of 
having banking in the first place. For 
these reasons, EPA is including a 
provision in today’s final rule requiring 
any State program used to comply with 
the requirements of the NOx SIP call 
that allows banking to limit the 
potential effects of banking through a 
flow control mechanism as described 
below. The flow control mechanism will 
be applicable starting in the 2004 ozone 
season. In this year, unused credits from 
the compliance supplement pool as well 
as unused credits or allowances from 
the 2003 ozone season would be 
considered banked. 


The EPA believes that the flow 
control mechanism serves as an 
important insurance policy against 
emissions variability in emissions 
trading programs used to comply with 
the NOx SIP call. The mechanism as 
described below would only restrict the 
use of banked allowances or credits 
when a significant amount are used for 
compliance in a specific ozone season. 
Based on the analyses in the RIA, EPA 
believes that the flow control 
mechanism is set at a level that will 
allow sources to use banking without 
restriction. However, the flow control 
mechanism provides the extra security 
to downwind areas that banking will not 
result in significant increases of 
emissions above budgeted levels. The 
EPA also recognizes that a wide variety 
of emissions trading programs may be 
used by States. Therefore, the 
requirements for the flow control 
mechanism described below are 
intended to be general, thus allowing 
States the flexibility to adjust the flow 
control mechanism to fit the specific 
needs of each program. Section VII.F. 
also provides further discussion of the 
flow control mechanism and describes 
how it is incorporated into the NOx 
Budget Trading Program. 

The flow control mechanism allows 
the unlimited banking of emissions 
reductions by sources during and after 
2003, but discourages the “excessive 
use” of banked allowances or credits by 
establishing either an absolute limit on 
the number of banked allowances or 
credits that can be used each season or 
a rate discounting the use of banked 
allowances or credits over a given level. 
The key issue with flow control is to 
establish the level at which flow control 
is triggered. In the SNPR, EPA solicited 
comment on establishing the level at 10 
percent of the ozone season budget for 
the sources included in the trading 
program. This level was proposed 
because 10 percent seems to be a 
reasonable number that would allow a 
significant amount of banked 
allowances or credits to be used, but not 
so many as to jeopardize the intended 
effects of the NOx SIP call in a given 
season. The EPA also proposed the 10 
percent number because it is the level 
used for flow control in the OTC’s 
trading program. Although some 
commenters questioned whether this 
number is appropriate for the NOx SIP 
call region, commenters did not provide 
explicit analyses or recommendations 
for a different number. Thus, EPA 
continues to believe that 10 percent is 
a reasonable number and is including 
this in today’s final rule. Based on the 
analyses in the RIA, EPA does not 
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anticipate sources to bank above the 10 
percent level. Therefore, this level 
should prevent significant emissions 
increases resulting from banking 
without restricting sources normal 
operations. The effect of flow control set 
at 10 percent of the trading program 
budget is that for a given season, sources 
may use banked allowances or credits 
for compliance without restrictions in 
an amount up to 10 percent of the NOx 
budget for those sources in the trading 
program. Banked allowances or credits 
that are used in an amount greater than 
10 percent of the NOx budget for those 
sources will have restrictions that are 
described below. 

The EPA believes it is necessary to 
provide flexibility to States for 
determining how to apply the 10 
percent flow control in individual 
trading programs and for determining 
the appropriate restrictions for banked 
allowances or credits that are used in an 
amount greater than the 10 percent 
number. States have the flexibility to 
apply the flow control mechanism to 
specifically control the use of banked 
allowances or credits at each source or 
to apply the mechanism more broadly 
across the entire trading program. For 
example, by applying flow control at the 
source level, a State would allow each 
source participating in the trading 
program to use banked allowances 
without restrictions in an amount not 
greater than 10 percent of its allowable 
NOx emissions for the ozone season. 
Conversely, flow control could be 
applied so that individual sources may 
use banked allowances or credits in an 
amount more than 10 percent without 
restrictions, but the total number used 
throughout the entire trading program 
{i.e., total number of banked credits or 
allowances used for compliance 
throughout all States participating in the 
trading program) could not exceed 10 
percent of the allowable NOx emissions 
for all sources in the trading program 
without restrictions. The net effect is the 
same under either approach—banked 
allowances or credits may be used each 
year without restrictions in an amount 
that does not exceed 10 percent of the 
allowable NOx emissions for all sources 
covered by the trading program. The 
NOx Budget Trading Program uses the 
latter approach. See Section VII.F. for 
more details. 

The second issue for the flow control 
mechanism is to determine what 
restrictions should be placed on banked 
allowances or credits that are used in an 
amount greater than 10 percent of the 
allowable NOx emissions for all sources 
covered by the trading program. Again, 
EPA is providing flexibility for the 
restrictions that States may use. States 


may use a discount that is no less than 
two-for-one, requiring sources to retire 
one additional banked allowance or 
credit for each banked allowance or 
credit used for compliance in an amount 
_greater than the 10 percent level. Or 
States may set the 10 percent level as a 
hard cap and not allow any banked 
allowances or credits to be used in an 
amount greater than the 10 percent 
level. Although the discount option 
provides more flexibility to sources and 
more uncertainty regarding NOx 
emissions in a given year, EPA believes 
both options serve as an acceptable 
restriction for limiting the variability of 
emissions associated with banking. As 
described in Section VII.F, the NOx 
Budget Trading Program uses the 2-for- 
1 discount as the applicable restriction. 
c. Early Reduction Credits. The 
majority of commenters for the NOx 
Budget Trading Program generally 
supported the option of awarding early 
reduction credits. Commenters noted 
that the issuance of credits will provide 
cost savings and environmental benefits 
by encouraging early reductions, 
facilitate compliance with the budget by 
allowing sources to earn allowances that 
may be used to delay more stringent 
emission reductions, and stimulate the 
market by ensuring allowances are 
available for trading at the program 


_ start. Several commenters advocated 


making early reduction credits available 
for any reductions that exceed baseline 
controls, whereas other commenters 
supported early reduction credits only if 
they exceed the controls required under 
the SIP call, as was proposed by EPA. 

A few other commenters suggested 
levels between these two options. A few 
OTC States suggested that OTC 
allowances banked in Phase II (between 
1999-2003 for reductions beyond an 
approximate 0.20 lb/mmBtu rate) could 
be used as early reduction credits in the 
NOx Budget Trading Program, either 
one-for-one or at a discount ratio, 
depending on the level beyond which 
credits were awarded in the latter 
program. A few remaining commenters, 
concerned about the potential for 
creating or exacerbating ozone 
violations, supported early reduction 
credits and banking only if coupled 
with flow control. 

Regarding the appropriate length of 
the period in which early reductions 
could be earned, some commenters 
supported EPA’s proposed option in the 
SNPR of a two-year early reduction 
period, while others favored a three or 
four-year period. At least one 
commenter specifically recommended 
that the early reduction period start in 
January 1995, while another suggested 
September 1998. Several commenters 


rejected EPA’s suggestion that early 
reduction credits be calculated as a set- 
aside from the first five years of 
allowances, arguing that treating the 
credits as set-asides would be 
inconsistent with the nature of early 
reduction credits. Conversely, a few 
other commenters felt the credits should 
be awarded from within State budgets to 
avoid budget inflation. Additional 
commenters criticized EPA’s suggestion 
that if early reduction credits were 
awarded, they be awarded at the 
company level, arguing instead for 
individual source awards. One 
commenter stated that awards on a 
company basis would not address the 
load shifting concerns EPA cited, while 
another thought EPA could address the 
load shifting concern by basing credits 
on activity levels in a historic period 
rather than by shifting to a company- 
level award. Finally, at least one 
commenter felt that States should be 
able to independently establish 
parameters for awarding voluntary early 
reductions. 


For the reasons set forth in Section 
IIl.F.7, Compliance Supplement Pool, 
EPA is allowing, but not requiring, 
States to grant early reduction credit to 
sources that reduce their ozone season 
NOx emissions below levels specified 
by the State prior to the 2003 control 
period. The early reduction credits may 
be used by sources for compliance 
during the 2003 and 2004 ozone 
seasons. EPA believes that an early 
credit program can be helpful to 
encourage emissions reductions prior to 
the 2003 ozone season that would not be 
made without an economic incentive for 
the sources to act. Furthermore, the 
early credit program will provide 
additional allowances or credits for use 
during the 2003 and 2004 ozone 
seasons. By generating early credits or 
acquiring early credits from other 
sources that generated credits, 
companies would have greater latitude 
in determining when actual emissions 
reductions are achieved at specific 
sources. As discussed in Section III.F.7, 
this may be beneficial to some 
companies that are concerned about the 
time and effort required to install all 
necessary emissions controls prior to 
May 2003. States will be limited in the 
amount of early reduction credits that 
they may grant by the amounts set forth 
in Section III.F.7 Compliance 
Supplement Pool. The potential pool of 
credits that is available to each State is 
intended to be large enough to provide 
a real incentive for early reductions and 
enough flexibility to allow the 
installation of some control equipment, 
if necessary, past May 2003. 
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Section VII.F. of today’s preamble 
outlines how the early credit program is 
being incorporated into the NOx Budget 
Trading Program and how banked 
allowances from the OTC program may 
be integrated with this provision. States 
that develop alternative trading 
programs may craft their early reduction 
program to meet the needs of their 
specific trading program. The following 
outlines the general requirements that 
any early reduction program used to 
comply with the NOx SIP call should 
meet. For an emission reduction to be 
eligible as an early reduction credit, it 
must meet the following criteria: 

e Surplus—The reduction is not 
contained in the State’s SIP or otherwise 
required by the CAA. 

e Verifiable—The reduction can be 
verified as actually having occured. 

e Quantifiable—The reduction is 
quantified according to procedures set 
forth by the State and approved by EPA. 
Early reduction credits generated by 
sources serving electric generators with 
a nameplate capacity greater than 25 
MWe or greater or boilers, combustion 
turbines and combined cycle units with 
a maximum design heat input greater 
than-250 mmBtu/hr, should be 
quantified according to the monitoring 
provisions of part 75, subpart H as 
required in § 51.121(h)(1)(iv). 

Beyond the above requirements, 
States are free to develop an early credit 
program that meets the needs of their 
specific trading program provided the 
State does not issue credits in an 
amount greater the size of the credit 
pool presented in Section III.F.7. A 
State’s early credit program may be 
established for any ozone season 
occurring after a State’s early credit rule 
is approved by EPA into the State’s SIP 
revision and before May 1, 2003. 

To ensure that a State does not issue 
an amount of early credits beyond the 
amount specified in each State’s 
compliance supplement pool, EPA 
recommends that a State develop 
procedures to be used in case there is an 
over-subscription of the early credit 


pool. Possible options include granting 
early credits on a first-come, first-served 
basis or waiting until all applications 
are submitted and then discounting the 
early credits on a pro-rata basis so that 
the amount of early credits issued 
equals the size of the State’s pool. States 
may also influence the amount of early 
credits that sources generate by 
considering what level of emissions 
reductions the State will recognize as 
early reductions. For example, a State 
may choose to issue early reduction 
credits for any reductions below 
applicable requirements. However, the 
State may choose to make the 
demonstration more stringent by 
requiring early reduction credits to be 
generated by reductions that are below 
a limit that is tighter than applicable 
requirements (e.g., grant early 
reductions that are 30 percent below 
applicable requirements or below a 
fixed level such as 0.20 lb/mmBtu). 

In the SNPR, EPA also solicited 
comment on a phased-in NOx Budget 
Trading Program that would begin in 
2001, two years prior to the compliance 
date for the NOx SIP call. In response 
to the proposal, most commenters that 
discussed the phase-in program option 
were generally opposed to it. Their 
primary argument was that such a 
program would effectively accelerate the 
compliance date for NOx controls under 
the SIP call. A few commenters, 
however, still supported the phase-in 
approach as a means of mitigating the 
uncertainties inherent in the allowance 
market that would develop for the 2003 
control period, allowing sources to gain 
experience prior to 2003. Some 
commenters specifically favored a 
phase-in approach only if it does not 
interfere with the 2003 ozone season 
compliance schedule, whereas others 
supported a phase-in approach as a 
means of reducing the burdens of the 
2003 ozone season compliance 
schedule. 

Today’s final rule requires States to 
achieve the necessary emissions 
reductions by May 2003 and does not 


require States to phase-in controls prior 
to 2003. States that wish to phase-in 
controls prior to 2003 as a part of a State 
trading program may do this, but they 
are not required to do so to comply with 
the NOx SIP call. States that establish a 
phased-in trading program in order to 
allow sources to generate early 
reduction credits will be subject to the 
requirements for early reductions as 
described above, including the 
requirement that a State may not grant 
an amount of early reductions in excess 
of the State’s compliance supp!ement 
pool. For a discussion of how the Ozone 
Transport Commission’s trading 
program may be integrated with the 
compliance supplement pool and the 
early reduction provisions, see Section 
VIF, which describes the banking 
provisions of the NOx Budget Trading 
Program. 

G. Final Statewide Budgets 


1. EGU 


a. Description of Selected Approach. 
As described in Section III.B.3. of this 
notice, the EGU budget component is 
calculated based on applying a 0.15 Ib/ 
mimBtu emission limit to sources greater 
than 25 MWe. This limit is applied 
uniformly across all States that are 
covered by this SIP call. The higher of 
1995 or 1996 heat input, grown to 2007 
is used to calculate the budget 
component. 


b. Summary of Budget Component. 
Both the 2007 electricity generating 
Base Case and the electricity generating 
Budget component were revised from 
the levels in the SNPR based on the - 
changes described in Section III.B.3. of 
this notice. These revisions are shown 
in Tables IlI—4 and III-5. The difference 
between the revised 2007 Base Case and 
Budget emissions from the SNPR and 
the final Base Case and Budget 
emissions is shown in Table III-4. 
Negative changes indicate decreases. 
The final percent reduction from the 
2007 Base Case to the Budget is shown 
in Table II-5. 


TABLE III-4.—CHANGES TO REVISED SNPR BASE CASE AND BUDGET COMPONENTS FOR ELECTRICITY GENERATING 


UNITS 
[Tons NOx/season] 


Revised base Final base 


85,201 76,900 


7,048 5,600 


10,727 5,800 


236 *0 


84,890 86,500 


119,756 119,300 


159,917 136,800 


130,919 107,800 


-100 152 207 36 
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TABLE III-4.—CHANGES TO REVISED SNPR BASE CASE AND BUDGET COMPONENTS FOR ELECTRICITY GENERATING 
Units—Continued 


[Tons NOx/season] 


Revised base Final base 

37,575 
Massachusetts 24,998 16,500 -34 14,651 15,033 3 
Michigan 73,585 86,600 18 29,458 28,165 4 
Missouri 81,799 82,100 0 26,450 23,923 -10 
New Jersey 17,484 18,400 5 8,191 10,863 33 
New York 43,705 39,200 -10 31,222 30,273 3 
North Carolina 86,872 84,800 -2 32,691 31,394 -4 
Ohio 167,601 163,100 -3 51,493 48,468 ~§ 
Pennsylvania 120,979 123,100 2 45,971 52,000 13 
Rhode Island 1,351 1,100 -19 1,609 1,118 -31 
South Carolina 57,146 36,300 -36 19,842 16,290 -18 
Tennessee 83,844 70,900 -15 26,225 25,386 -3 
Virginia 51,113 40,900 -20 20,990 18,258 -13 
West Virginia 76,374 115,500 51 24,045 26,439 10 

i 45,538 

1,568,655 


“The base case for DC is actually projected to be 3 tons per season. The base case values in this table are rounded to the nearest 100 tons. 
TABLE liI-5.—FINAL NOx BUDGET COMPONENTS AND PERCENT REDUCTION FOR ELECTRICITY GENERATING UNITS 


[tons/season] 
State Final base | Final budget | Percent reduc- 
Alabama 76,900 29,051 62 
Connecticut 5,600 2,583 54 
Delaware 5,800 3,523 39 
District of Columbia *O|. 207 NA 
Georgia 86,500 30,255 65 
Iinois 119,300 32,045 73 
Indiana 136,800 49,020 64 
Kentucky 107,800 36,753 66 
Maryland 32,600 14,807 55 
Massachusetts 16,500 15,033 9 
Michigan 86,600 28,165 67 
Missouri 82,100 23,923 71 
New 18,400 10,863 41 
New York 39,200 30,273 23 
North Carolina 84,800 31,394 63 
Ohio 163,100 48,468 70 
123,100 52,000 58 
Rhode Island 1,100 1,118 -2 
South Carolina 36,300 16,290 55 
Tennessee 70,900 25,386 64 
Virginia 40,900 18,258 55 
West Virginia 115,500 26,439 77 
Wisconsin 52,000 17,972 65 
Total 1,501,800 543,825 64 


“The base case for DC is actually projected to be 3 tons per season. The base case values in this table are rounded to the nearest 100 tons. 


2. Non-EGU Point Sources 


As indicated in the proposal and 
discussed earlier in this notice, EPA 
continues to believe that technically 
feasible control measures costing 
between an average of $1,000 to $2,000 

r ozone season ton (1990 dollars) are 

ighly cost-effective and therefore 


the number of affected non-EGU sources 
for the purpose of establishing 
emissions budgets, yet still achieve the 
environmental objective of mitigating 
broad-scale ozone transport. The EPA 
examined alternatives that target 
reductions from the largest non-EGU 
source category groupings, and within 


reductions from small sources and 
sources that, as a group, are not efficient 
to control, or are already covered by 
other Federal measures (e.g., CAA § 112 
MACT). The description below 
summarizes the budget approach for 
non-EGU point sources. 


should be the basis for determining the 
significant amounts that must be 


eliminated by each covered jurisdiction. 


In the SNPR, EPA committed to 
examining alternatives that would limit 


each of the largest groupings applied the 
cost-effectiveness criteria. The resulting 
emissions budget covers the majority of 
emissions from large non-utility 
sources, and does not include 


a. Description of Selected Approach. 

(1) NOx Budget Sources. The 
following approach is used to determine 
if a unit’s emissions would be decreased 
as part of the budget calculation. 
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Industrial boilers, turbines, stationary 
internal combustion engines and cement 
manufacturing are the only non-EGU 
sources for which reductions are 
assumed in the budget calculation. 

1. Use heat input capacity data for 
each source if the data are in the 
updated inventory. 

2. If heat input capacity data are not 
available, use the default identification 
of small and large sources developed by 
EPA/Pechan for OTAG and also used to 
develop the NPR and SNPR budgets for 
source categories with heat input 
capacity fields (“default data”). 

3. Emission reductions would be 
assumed if specific source heat input 
capacity data or default data indicate 
that a source is greater than 250 mmBtu/ 
hr in the updated inventory. 

4. If specific or default heat input 
capacity data are not available in the 
updated inventory (or not appropriate 
for a particular source category), 
emission reductions would be assumed 
if the unit’s average summer day 
emissions are greater than one ton per 
day based on the updated inventory. 

5. All others are “small” and no 
emission reductions are assumed. 

It should be noted (as described 
earlier in this section) that no emissions 
reductions are assumed for point 
sources with capacities less than or 
equal to 250 mmBtu/hr but with 
emissions greater than 1 ton/day for 


purposes of calculating the budget. This 
is a change from the NPR which 
assumed RACT controls on units with 
capacities less than or equal to 250 
mmBtu/hr and emissions greater than 1 
ton/day. 

(2) Control Levels. For purposes of 
calculating the State NOx budgets for 
the relevant sources (described above), 
the following emissions decreases from 
uncontrolled levels were assumed: 

1. Non-EGU boilers and turbines— 
60% decrease. 

2. Stationary internal combustion 
engines-——-90% decrease. 

3. Cement manufacturing plants— 
30% decrease. 

These controls result in an overall 
reduction in emissions from all affected 
large non-EGU point sources of almost 
40 percent (187,800 tons per season 
decrease). 

Each State’s budget is based on 
application of these controls beginning 
on May 1, 2003. The EPA recognizes 
that if States include these source 
categories in a regionwide trading 
program, as EPA encourages States to 
do, each State will comply with its 
budget through compliance of its 
sources with the requirements of the 
regionwide trading program. Of course, 
under the trading program, sources in a 
State may acquire or sell allowances 
that will, in turn, allow for higher or 
lower emissions levels for that State 


than assumed in this action. Because 
EPA has determined that the ambient 
effect of such a trading program across 
the region is consistent with the basis 
for including States in the SIP call (see 
discussion below at Section IV), EPA 
has structured its rule to allow a State 
to meet its budget by including the 
amount of emissions for which sources 
in the State hold allowances from out- 
of-State sources. Overall, total NOx 
emissions in the region will be within 
the budget. 

b. Summary of Budget Component. 
Both the 2007 Base Case and Budget 
component for non-electricity 
generating point sources were revised 
based on the changes described above. 
Changes to the 2007 base reflect changes 
in the base year (1995) emissions and 
changes in growth factors. Changes to 
the budget components reflect these 
changes as well as the change in level 
of control. These resulting budget 
components are shown in Tables III-—5 
and IlI-6. The difference between the 
2007 Base Case and Budget emissions as 
revised in the SNPR and the final Base 
Case and Budget emissions for non- 
electricity generating point sources is 
shown in Table III-6. Negative changes 
inclicate decreases. The final percent 
recluction from the 2007 Base Case to 
the Budget is shown in Table II-7. 


TABLE lII-6.—CHANGES TO REVISED BASE CASE AND BUDGET COMPONENTS FOR NON-ELECTRICITY GENERATING POINT 


SOURCES 
[Tons NOx/season] 


Michigan 
Missouri 
New Jersey 
New York 
North Carolina 
Ohio 
Pennsylvania 
Rhode Island 
South Carolina 
Tennessee 
Virginia 
West Virginia 
Wisconsin 


+ 


Total 


| 
Percent Revised budg- Percent 
5,254 5,273 0 3,103 5,056 
District Of Columbia 311 310 0 259 292 
33,939 33,939 0 14,305 27,026 
51,839 71,270 37 29,187 44,881 
19,019 18,956 0 11,996 14,705 
61,656 79,034 28 35,957 48,627 
12,320 13,433 9 9,012 11,054 
22,228 22,228 0 12,786 19,804 
20,853 25,791 24 14,644 24,128 
34,412 34,027 -1 19,267 25,984 
53,329 53,241 0 30,923 35,145 
74,839 73,748 -1 41,824 65,510 
34,994 34,740 -1 18,671 25,469 
42,733 40,192 -6 21,066 31,286 
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SOURCES 
[Tons/season] 


TABLE Itl-7.—FINAL NOx BUDGET COMPONENTS AND PERCENT REDUCTION FOR NON-ELECTRICITY GENERATING POINT 


Nort 


3. Mobile and Area Sources: 


a. Description of Selected Budget 
Approach. As discussed in Section 
I11.D.3 of the notice, EPA proposed 
highway budget components based on 
projected highway vehicle emissions in 
2007 from a base year of 1990, assuming 
implementation of those measures 
incorporated i in existing SIPs, such as 

ion and maintenance programs 

’ and reformulated fuels, measures 

already implemented federally, and 
those additional measures e 
be implemented federally by 2007. As 
discussed in Section IIE of this notice, 
EPA proposed nonroad mobile source 
budget components based on projected 
nonroad mobile source emissions in 
2007 from a base year of 1990. These . 
projections were developed by 


estimating the emissions expected in 
2007 from all nonroad engines, 
assuming implementation of those 
measures incorporated in existing SIPs, 
measures already implemented 
federally, and those additional measures 
expected to be implemented federally. 
For area sources, no cost-effective 
control measures were identified in the 
NPR. Because no comments were 
received that demonstrate that 
additional controls for highway, 
nonroad, or area sources are both 
feasible and highly cost-effective, the 
final budgets are based on the same 
levels of controls that were proposed. 

b. Summary of Budget Component. 
Changes were made to the baseline 
stationary area, nonroad and highway 
mobile source budget data as discussed 
in Sections III.D. and ILE. of this notice. 


xpected to 


Budget components were calculated 
using the updated baseline and the 
controls discussed above. The resulting 
final budget components for these 
sectors are contained in Tables 
8, and II-9 below, along with the 
difference between the proposed Budget 
emissions and the final Budget 
emissions. The budget components are 
not compared to the 2007 base because 
no reductions were calculated beyond | 
the base case. In the NPR and SNPR, 
EPA used a 2007 CAA baseline for these 
source sectors. Because the measures 
that are assumed in the budgets for 
these sectors are measures that would 
occur in the absence of the SIP call, EPA 
believes that it is more appropriate to 
use the budget level for these source . 
sectors as the baseline and compare the 
total budgets to this revised baseline. 


TABLE III-8.—FiINAL NOx BUDGET COMPONENTS FOR STATIONARY AREA SOURCES 


[Tons/season] 


Final budget 


25,225 
4,588 
963 
741 
11,902 
7,822 
25,544 
38,773 
4,105 
10,090 


Percent 
. Proposed Percent 
budget change 
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TABLE III-8.—FINAL NOx BUDGET COMPONENTS FOR STATIONARY AREA SouRCES—Continued 
[Tons/season] 


Michigan 
Missouri 
New Jersey 


Pennsylvania 
Rhode Island 
South Carolina 
Tennessee 
Virginia 
West Virginia 
Wisconsin 


Total 


TABLE III-9.—FINAL NOx BUDGET COMPONENTS AND PERCENT REDUCTION FOR NONROAD SOURCES 
[Tons/season] 


Final budget 

Alabama 16,594 
Connecticut 9,584 
Delaware 4,261 
District of Columbia 3,470 
Georgia 
illinois 
Indiana 


Pennsylvania 
Rhode Island 
South Carolina 
Tennessee 
Virginia 
West Virginia 
Wisconsin 


Total 


TABLE III—-10. FINAL NOx BUDGET COMPONENTS AND PERCENT REDUCTION FOR HIGHWAY VEHICLES 
[Tons/season] 


Alabama 
Connecticut 
Delaware 
District of Columbia 


57437 
Percent 
change 
-11 
0 
0 
-3 
-5 
-17 
-17 
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TABLE III-10. FINAL NOx BUDGET COMPONENTS AND PERCENT REDUCTION FOR HIGHWAY VEHICLES—Continued 


[Tons/season] 


Percent 


Proposed 
budget change 


Final budget 


North Carolina 


Ohio 


Pennsylvania 


Rhode Island 


South Carolina 


Tennessee 


Virginia 


West Virginia 


Wisconsin 


Total 


66,019 

92,549 99,079 7 
73,176 92,280 26 

5,701 4,375 
49,503 47,404 -4 
67,662 64,965 
79,848 70,212 ~12 
21,641 20,185 -7 
41,651 49,470 19 


1,179,477 1,173,163 


4. Potential Alternatives to Meeting the 
Budget 


The EPA believes that there are 
additional control measures and 
alternative mixes of controls that a State 
could choose to implement by May 1, 
2003. Examples of such measures are 
described below and illustrate that 
options are potentially available in 
several source categories. 

The EPA believes that, with respect to 
EGUs, there is a large potential for 
energy efficiency and renewables in the 
NOx SIP call region that reduce demand 
and provide for more environmentally- 
friendly energy resources. For example, 
if a company replaces a turbine with a 
more efficient one, the unit supplying 
the turbine would reduce the amount of 
fuel (heat input) the unit combusts and 
would reduce NOx emissions 
proportionately, while the associated 
generator would produce the same 
amount of electricity. Renewable energy 
source generation includes 
hydroelectric, solar, wind, and 
geothermal generation. EPA recognizes 
that promotion of energy efficiency and 
renewables can contribute to a cost- 
effective NOx reduction strategy. As 
such, EPA encourages States in the NOx 
SIP call region to consider including 
energy efficiency and renewables as a 
strategy in meeting their NOx budgets. 
One way to achieve this goal is by 
including a provision within a State’s 
NOx Budget Trading Rule that allocates 
a portion of a State’s trading program 
budget to implementers of energy 
efficiency and renewables projects that 
reduce energy-related NOx emissions 
during the ozone season. Another is to 
include energy efficiency and 
renewables projects as part of a State’s 
implementation plan. 

The EPA is working to develop 
guidance on how States can integrate 
energy efficiency into their SIPs by both 
of these mechanisms. The guidance will 
present EPA’s current thinking on the 


important elements to include in a 
functional system that allocates a 
portion of a State’s trading program 
budget to implementers of energy 
efficiency and renewables projects 
within the context of the NOx Budget 
Trading Program. In addition, EPA will 
issue guidance outlining procedures for 
including energy efficiency and 


_ renewables projects in a State’s SIP as 


control strategies for achieving the 
State’s NOx budget, separate from the 
NOx Budget Trading Program. EPA 
plans to issue these guidance 
documents in the Fall of 1998 so that 
they will be available to States early in 
their SIP planning process. 

With respect to non-EGUs, individual 
States could choose to require emissions 
decreases from sources or source 
categories that EPA exempted from the 
budget calculations. For example, there 
are many large sources for which EPA 
lacked enough information to determine 
potential controls and emissions 
reductions; States may have access to 
such information and could choose to 
apply cost-effective controls. In 
addition, States could choose to regulate 
one or more of the non-EGU stationary 
sources or source categories which EPA 
had exempted because emissions were 
relatively low considering other source 
categories in the 23 jurisdictions. In 
individual States, emissions from such 
sources could be a high percentage of 
uncontrolled emissions and, thus, be 
subject to efficient, cost-effective control 
for that particular State. Further, States 
may take other approaches to 
developing their budgets, such as 
cutoffs based on horsepower rather than 
tons per day, since they might have 
access to data that EPA did not have for 
all 23 jurisdictions. 

With respect to mobile sources, States 
could implement other NOx control 
measures in lieu of the controls 
described earlier in this section. For 
example, vehicle inspection and 


maintenance programs can provide 
significant NOx reductions from 
highway vehicles. Additional NOx 
reductions can be obtained by opting 
into the reformulated gasoline program, 
by implementing measures to reduce the 
growth in VMT, and by implementing 
programs to accelerate retirement of 
older, higher-emitting highway vehicles 
and nonroad equipment. 


5. Statewide Budgets 


The revised Statewide budgets that 
reflect the changes to the base year 
inventory and growth factors for all 
sectors and the revised control levels for 
the non-EGU point source sector 
described above are shown in Table III— 
11. For the 23 jurisdictions combined, 
the budgets result in a 28 percent 
reduction from the base case. In the NPR 
and SNPR the percent reduction was 35 
percent. The difference in the percent 
reduction is due to several factors. First, 
in the NPR and SNPR reductions from 
certain highway and nonroad controls 
were assumed to occur as a result of 
measures implemented between 
promulgation of this rule and 2007. 
These measures include National Low 
Emission Vehicle Standards, the 2004 
Heavy-Duty Engine Standards, the 
Federal Small Engine Standards, Phase 
II, Federal Marine Engine Standards (for 
diesel engines of greater than 50 
horsepower), Federal Locomotive 
Standards, and the Nonroad Diesel 
Engine Standards. These controls were 
reflected in the budget but were not 
included in the base case. For the final 
rule, EPA determined that these 
measures should be included in the base 
case, rather than the budgets, because 
the measures would be implemented 
even in the absence of this rulemaking. 
Based on the emission levels that were 
used in the SNPR, the effect of using 
this approach to setting the base.case is 
to decrease the percent reduction from 
35 percent to approximately 31 percent. 


] 
| 
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The additional change in the percent 
reduction (from 31 percent to 28 
percent) is primarily due to EPA’s 
decision not to assume controls for 
several non-EGU source categories and 


to change the level of control for those 
non-EGU categories for which controls 
are assumed. Although the overall 
percent reduction went from 35 percent 
to 28 percent, the difference between 


the budget proposed in the SNPR and 
the final budgets in today’s notice is less 
than 3 percent. 


TABLE lil-11.—REvISED STATEWIDE NOx Budgets 


[Tons/season] 


State 


Base | Budget 


Alabama 


Connecticut 


Delaware 


District of Columbia 


Georgia 


Indiana 


Kentucky 


Maryland 


Massachusetts 


Pennsylvania 


Rhode Island 


South Carolina 


Tennessee 


Virginia 


West Virginia 


Wisconsin 


Total 


218,610 
43,807 
20,936 

6,603 

240,540 

311,174 

316,753 

230,997 
92,570 
79,815 

301,042 


158,677 
40,57 
18,523 
6,792 
177,381 
210,210 
202,584 
155,698 
71,388 


4,179,751 3,023,113 


IV. Air Quality Assessment 


A. Assessment of Proposed Statewide 
Budgets 


In the SNPR, EPA documented the 
estimated ozone benefits of the 
proposed Statewide NOx budgets based 
on an air quality modeling analysis. The 
major findings of that analysis are as 
follows: 

(1) The emissions reductions 
associated with the proposed Statewide 
budgets are predicted to produce large 
reductions in both 1-hour and 8-hour 
concentrations in areas which currently 
violate the NAAQS and which would 
likely continue to have violations in the 
future without the SIP call budget 
reductions. 

(2) Looking at individual ozone 
“problem areas” considered by OTAG 
shows similar results, based on the 
available metrics. 

(3) Any “disbenefits” due to the NOx 
reductions associated with the budgets 
are expected to be very limited 
compared to the extent of the benefits 
expected from these budgets. 

(4) Even though the budgets are 
expected to reduce 1-hour and 8-hour 
ozone concentrations across all 23 
jurisdictions, nonattainment problems 


requiring additional local control 
measures will likely continue in some 
areas currently violating the NAAQS. 
(63 FR 25903) 


B. Comments and Responses 


The EPA received numerous 
comments on the air quality modeling of 
the proposed NOx budgets. The 
following is a summary of the main 
comments and EPA’s responses. 

Comment: Commenters stated that the 
emissions inventories used for modeling 
were flawed because EPA’s projection of 
the base year emissions to 2007 
improperly treated growth for certain 
electric generation units by growing 
these units beyond their design 
capacity. 

Response: The EPA agrees with this 
comment and has revised the 2007 
emissions projections for modeling to 
take this factor into account. For the 
modeling described in the SNPR, EPA 
applied State-level growth factors 
uniformly to existing sources in each 
State. This did not account for 
maximum capacity and could have 
resulted in sources being modeled with 
emissions that were higher than their 
actual capacity would allow. For the 
modeling described in this notice, EPA 


has revised the projection procedures to 
use IPM to allocate growth to existing 
units considering their design capacity. 
As described below, EPA has remodeled 
the 2007 Base Case and the Statewide 
bucigets using this revised inventory and 
found that the conclusions from the 
revised runs do not differ from those 
based on the SNPR model runs of these 
budgets. 

Comment: Commenters stated that 
EPA’s modeling in the SNPR examined 
the impacts of the budgets applied 
regionwide (i.e., for each State for which 
a budget is required), rather than the 
impacts on downwind nonattainment of 
the budgets applied only in upwind 
States. Therefore, according to the 
commenters, this modeling is not useful 
for indicating the impact of the State 
budgets on downwind nonattainment or 
maintenance problems. 

Response: The EPA is well aware that 
many States in the SIP Call region are 
both upwind and downwind States, that 
is, they are upwind of certain 
nonattainment areas and downwind 
from other States. For example, 
Pennsylvania is upwind of New York 
City, and emissions from Pennsylvania 
sources significantly contribute to this 
nonattainment problem; and 


| 
Percent 
reduction 
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Pennsylvania is downwind of several 
States, emissions from which 
significantly contribute to 
Philadelphia’s nonattainment problem. 
The EPA is further aware that 
modeling analyses that evaluate 
emissions reductions in each State 
affected by today’s rulemaking do not 
isolate the precise impact of emissions 
reductions from each upwind State on 
nonattainment in a State that is itself 
both an upwind and downwind State. 
That is, the emissions reductions in that 
upwind/downwind area impact its own 
nonattainment problems. To return to 
the example noted above, because 
emissions reductions in Pennsylvania 
affect Philadelphia’s air quality, 
modeling Pennsylvania’s emissions 
reductions along with emissions 
reductions in all other affected States 
does not isolate the impact of emissions 
reductions from States upwind of 
Pennsylvania on Philadelphia’s air 
quality. As a result, EPA is aware that 
the regionwide modeling of different 
budget levels does not indicate the 
differential impact on downwind areas 
of higher budget levels as compared to 
lower budget levels in upwind areas. 
Nevertheless, EPA believes that 
regionwide modeling of the State 
budgets is a useful indication of the 
overall impacts of various budget levels. 
Today’s rulemaking requires regionwide 
emissions reductions, which will carry 
certain costs and will have certain 
impacts viewed on a State-by-State basis 
and on a regionwide basis. The multi- 
State budgets promulgated today mean 
that in a State that is both upwind and 
downwind of other States, such as 
Pennsylvania, the air quality will, in 
fact, be improved by the emissions 
reductions in upwind States and by the 
reductions within the States that are 
required to improve air quality further 
downwind. Thus, it is necessary to 
consider the upwind emissions 
reductions together with the downwind 
emissions reductions in order to fully 
evaluate the air quality impacts of the 
Statewide budgets. Regionwide 
modeling is the only available approach 
to indicate these “real world” impacts 
in individual States, as well as allow an 
assessment of those impacts in light of 
their costs. Accordingly, this modeling 
is useful in evaluating the overall 
impacts of the alternative budget levels 
considered in the course of the 
rulemaking. The EPA believes that a 
comparison of the overall impacts of 
alternative budget levels, in turn, serves 
as a means to confirm whether the 
budget levels promulgated in today’s 
rulemaking yield meaningful air quality 
benefits. Moreover, EPA has conducted 
other modeling which indicates the 


impact of budget-level emissions on air 
quality downwind, as discussed below. 
Comment: Commenters stated that 
EPA should have modeled the proposed 
budgets on a State-by-State basis in 
order to assess the downwind benefits 
of applying the budgets in each State. 
Response: The EPA performed a 
multi-factor analysis to determine the 
amount of a State’s emissions that 
significantly contribute to downwind 
nonattainment and what the resulting 
State budget should be. This is 
discussed in detail in Section IIL.C., 
Weight of Evidence Determination of 
Covered States. Specifically, EPA 
determined that emissions from all 
sources in certain States contribute to 
downwind problems, but that only a 
portion of those emissions—in some 
cases, a relatively small portion—may 
be reduced through highly cost-effective 
controls. The EPA established a budget 
for each State based on the elimination 
of these emissions. After EPA 
established the budgets, EPA performed 
air quality modeling to quantify the 
overall ozone benefits of the budgets 
applied in all upwind States on selected 
downwind areas. This modeling is 
described below. The EPA considered 
the results of this modeling as an 
additional piece of evidence in the 
analysis to confirm that the amount of 
emissions reductions from upwind 
States collectively provide meaningful 


reductions in nonattainment downwind. 


For the purposes of this modeling it 
is sufficient to model the budgets 
collectively, and not State-by-State, to 
demonstrate that the intended benefits 
of the budgets are achieved. 
Commenters who recommended State- 
by-State modeling generally argued that 
it would indicate that the reductions 
from a particular State would have a 
relatively small impact downwind, 
particularly compared to the impact of 
local reductions or reductions from 
other upwind States. In general, such a 
modeling result could stem from the 
relatively small amount of emissions 
reductions required of a particular 
upwind State under the SIP Call, due to 
EPA’s decision to base the budgets on 
cost-effective controls rather than, more 
expensive controls. However, EPA’s air 
quality modeling of the ambient impact 
of the required budgets in the upwind 
States on downwind nonattainment 
(discussed below) shows that even if the 
downwind ambient impact of the 
required reductions from a particular _ 
upwind State were small, that impact, 
when combined with the impact from 
the reductions required from other 
upwind States, provides meaningful 
downwind benefits. Ozone air quality 
problems are caused by the collective 


contribution from numerous sources 
over a large geographic area, so that it 
is appropriate to assess the impact of 
reductions from a particular upwind 
State in combination with reductions 
from other upwind States. The 
downwind air quality benefits from 
these upwind reductions confirm the 
appropriateness of the promulgated 
budgets. 

Comment: Commenters stated that 
EPA should have modeled alternative 
control options to determine if less 
stringent controls, either applied 
uniformly or on a subregional basis (i.e., 
multi-State subregional variations in 
control levels), would provide air 
quality benefits essentially equivalent to 
EPA’s proposal. In addition, 
commenters submitted a considerable 
number of new modeling analyses 
intended to show that (a) sufficient 
downwind ozone benefits can be 
achieved with control levels less 
stringent than those associated with 
EPA’s proposal; (b) controls applied in 
certain upwind States, when examined 
on a State-by-State basis, do not provide 
“significant” benefits in any downwind 
nonattainment area; and/or (c) NOx 
controls increase ozone locally in some 
areas and these increases are greater 
than the predicted decreases. In 
addition to new control strategy 
modeling, commenters submitted 
modeling that pertains to the finding of 
significant contribution. The EPA’s 
responses to this modeling are 
discussed in Section II.C., Weight of 
Evidence Determination of Covered 
States and in the Response to Comment 
document. 

Response: In response to the 
comments on the need to model 
alternative controls, EPA has modeled 
alternative budgets based on several 
EGU and non-EGU control options. For 
the most part, these alternative budgets 
were modeled regionwide in order to 
assess, as discussed above, the benefits 
considering both downwind and 
upwind emissions reductions, 
collectively. Further, as discussed 
below, EPA modeled several other types 
of scenarios including runs to assess the 
impacts of the proposal applied in 
upwind States on several downwind 
areas. The EPA’s modeling analyses are 
summarized below and described in 
detail in the Air Quality Modeling TSD. 

Regarding the new control strategy 
modeling submitted by commenters, 
EPA has reviewed this information in 
the same way it reviewed the new 
modeling on “significant contribution”, 
as described in Section II.C., Weight of 
Evidence Determination of Covered 
States. Specifically, EPA reviewed the 
commenters’ modeling to determine and 
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assess (a) the technical aspects of the 
models that were applied; (b) the 
treatment of emissions inventories; (c) 
the types of episodes modeled; (d) the 
methods for aggregating, analyzing, and 
presenting the results; (e) the 
completeness and applicability of the 
information provided; and (f) whether 
the technical evidence supports the 
arguments made by the commenters. A 
summary of this review is discussed 
next. For the most part, the commenters 
used either the UAM-V model and/or 
the CAMx model to assess the relative 
impacts of various NOx control 
strategies. As discussed in Section II.C. 
Weight of Evidence Determination of 
Covered States, modeling results from 
both models are viewed by EPA as 
technically acceptable. Concerning the 
emissions used for modeling, most 
commenters stated that they used the 
EPA SNPR or IPM-derived 2007 Base 
Case emissions as a starting point for 
developing emissions for the control 
scenarios. However, the commenters did 
not provide emissions data summaries 
in order for EPA to confirm which 
inventories were used in the modeling. 
Also, the commenters did not document 
in detail how they applied the controls 
to the emissions inventory. 

Most of the control strategy modeling 
submitted by commenters was 
performed for the July 1995 episode 
although a few commenters performed 
modeling for all four OTAG episodes 
and one commenter provided modeling 
for a non-OTAG episode in June of 
1991. As discussed in Section II.C., and 


in the Response to Comment document, 
EPA’s ability to fully evaluate and 
utilize the modeling submitted by 
commenters was hampered in some 
cases because only limited information 
on the results was provided. 

The EPA considered the strengths and 
limitations in the commenters’ 
modeling analyses in evaluating 
whether the technical evidence 
presented in the comments supports the 
arguments made by the commenters. A 
detailed review of the commenters’ 
modeling is contained in the Response 
to Comment document. In general, this 
review indicates that (a) downwind 
ozone benefits increase as greater NOx 
controls are applied to sources in 
upwind States, (b) emissions reductions 
at the level of the SIP Call, even when 
evaluated on an individual State-by- 
State basis, reduce ozone in downwind 
nonattainment areas, (c) the net benefits 
of NOx control at the level of the SIP 
Call outweigh any local disbenefits, and 
(d) upwind NOx reductions tend to 
mitigate local disbenefits in downwind 
areas. Thus, based on this evaluation, 
EPA generally found that the submitted 
modeling did not refute the overall 
conclusions EPA has drawn concerning 
the impacts of NOx emissions in the 
relevant geographic areas. However, 
because the extent and level of detail in 
the information presented by the 
commenters was, in many cases, limited 
and/or qualitative, the EPA decided to 
model a number of alternative control 
scenarios for all four OTAG episodes. 
The results of EPA’s modeling of the 


impacts of alternative NOx controls are 
described next. 


C. Assessment of Alternative Control 
Levels 


As indicated above, EPA has 
remodeled the Base Case and Statewide 
budgets using updated EGU emissions 
which do not exceed the capacity of 
individual units. In addition, EPA has 
performed modeling of various 
alternative EGU and non-EGU control 
options. Further, EPA has modeled the 
benefits in selected downwind areas of 


the budgets applied in upwind States. 


The results of EPA’s modeling analyses 
are summarized below and described in 
more detail in the Air Quality Modeling 
TSD. 


1. Scenarios Modeled 


As part of EPA’s assessment, a 2007 
SIF Call Base Case (hereafter referred to 
as the “Base Case’’) and eight emissions 
scenarios were modeled, as listed in 
Table IV—1. The first four scenarios (i.e. 
“0.25”, “0.20”, “0.15t’”, and “0.12”’) 
were designed to evaluate alternative 
EGU and non-EGU controls applied 
uniformly in all 23 jurisdictions. For~ 
each of these four scenarios, EGU 
emissions were determined assuming a 
cap-and-trade program across all 23 
jurisdictions. The 0.15t scenario reflects 
the SIP Call proposal for both non-EGU 
and EGU sources. Note that non-EGU 
controls were modeled at the level of 
the proposal for all scenarios except for 
the 0.25 scenario for which less 
stringent controls were assumed. 


TABLE IV—1.—EMISSIONS SCENARIOS MODELED 


Base Case: 
2007 SIP Call Base Case’ 
Point Sources: CAA Controls. 


Area Sources: OTAG “Level 1” Controls. 
Highway Vehicles: OTAG “Level 0” Controls. 


Control scenarios 


0.25 
0.20 


0.15t 
0.12 
0.15nt 


Downwind Scenarios for Analysis of “T 


0.15 Ib/mmBtu, interstate trading 
0.12 Ib/mmBtu, interstate trading 
0.15 Ib/mmBtu, intrastate trading 


Electricity generation units—EGUs 


0.25 Ib/mmBtu, interstate trading 
0.20 ib/mmBtu, interstate trading 


Non-EGU point sources? 


60% reduction for large sources. 
70% reduction for large sources, RACT for medium 
sources? 


70% reduction for large sources, RACT for medium 


sources. 


70% reduction for large sources, RACT for medium 


70% reduction for large sources, RACT for medium 


(1) 0.15nt EGU and non-EGU controls in the Northeast; 2007 Base Case emissions elsewhere. 
(2) 0.15nt EGU and non-EGU controls in Georgia; 2007 Base Case emissions elsewhere. 
(3) 0.15nt EGU and non-EGU controls in lilinois, indiana, and Wisconsin; 2007 Base Case emissions elsewhere. 


‘See Table IV-2 for a listi 
2 Reductions are from 200 


considered as “large”; 


é EGU >250mmBtu/hr are sources <250mmBtu/hr, 
but >tipd are considered as “medium”. The non-EGU point source controls assumed for purposes f his modeling do not match the levels as 


sumed for the purpose of calculating the final 
3 Northeast includes Connecticut, 


budgets. 


Delaware, District of Columbia, Maryland, Massachusetts, New Jersey, New York, Pennsylvania, and Rhode 


sources. 
| a Base Case control measures. 
Island. 
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The EPA also modeled a 0.15 
intrastate trading scenario, “‘0.15nt”, 
which was constructed with EGU 
emissions that meet each State’s budget 
without interstate trading. In developing 
the EGU emissions for this scenario, 
intrastate trading among sources in a 
State was allowed to occur. The benefits 
of the 0.15nt scenario compared to those 
from the 0.15t scenario were examined 
to determine whether an interstate 
trading program would affect the overall 
benefits of the proposal. 

The last three scenarios in Table IV— 

1 were designed to evaluate the 
downwind benefits resulting from 
reductions in transport due to the 
budgets in upwind States. Each of these 
scenarios constitutes a separate 
modeling run that applies the 0.15nt 
scenario in a different downwind area. 


For example, in the “‘nt15NE” scenario, 
the 0.15nt emissions budgets were 
applied only in those Northeast States 
subject to the SIP Call. The predictions 
from each of these three modeling runs 
for specific downwind areas were 
compared to the Base Case to estimate 
the impacts of the budgets applied only 
within the downwind area. The 
predictions from these three runs were 
then compared to the 0.15nt scenario 
across all 23 jurisdictions to estimate 
the additional benefits in each 
downwind area due to reductions in 


_ transport resulting from the budgets 


applied in both upwind and downwind 
States. 
2. Emissions for Model Runs 


As indicated in Table IV—1, Base Case 
emissions for area sources (including 


nonroad), highway vehicles, and non- 
EGU sources represent a combination of 
OTAG emissions data for various 
control levels. This includes CAA 
controls on non-EGU point sources, 
OTAG “level 1” controls on area 
sources, and “level 0” controls on 
highway vehicles. The control measures 
included in the Base Case for each 
source category are listed in Table IV— 
2. These modeling runs were performed 
before changes were made to the 
inventory in response to comments. For 
the 23 jurisdictions as a whole, the Base 
Case NOx emissions that were modeled 
are 2 percent higher than the final Base 
Case emissions that reflect changes 
made in response to comments. 


TABLE IV-2.—2007 SIP CALL BASE CASE CONTROLS 


EGus: 
Title IV Controls [ phase 1 and 2 J. 
—250 Ton PSD and NSPS. 
—RACT & NSR in non-waived NAAs. 
Non-EGU Point: 


—NOx RACT on major sources in non-waived NAAs. 


—250 Ton PSD and NSPS. 
—WNSR in non-waived NAAs. 


—CTG and Non-CTG VOC RACT at major sources in NAAs and OTR. 


—New Source LAER. 
Stationary Area: 


—Two Phases of VOC Consumer and Commercial Products and One Phase of Architectural Coatings controls. 
—VOC Stage 1 and 2 Petroleum Distribution Controls in NAAs. 
—VOC Autobody, Degreasing and Dry Cleaning controls in NAAs. 


Nonroad Mobile: 
Fed Phase I! Small Eng. Stds. 
—Fed Marine Eng. Stds. 


—Fed Nonroad Heavy-Duty (<=50 hp) Engine Stds—Phase 1. 


—Fed RFG Ii (statutory and opt-in areas). 


—9.0 RVP maximum elsewhere in OTAG domain. 
—Fed Locomotive Stds (not including rebuilds). 
—Fed Nonroad Diesel Engine Stds—Phases 2 and 3. 


Highway Vehicles: 
—National LEV. 
—Fed RFG Ii (statutory and opt-in areas). 


—9.0 RVP maximum elsewhere in OTAG domain. 
—High Enhanced I/M (serious and above NAAs). 


—Low Enhanced I/M for rest of OTR. 
—Basic (mandated NAAs). 
—Clean Fuel Fieets (mandated NAAs). 
—On-board vapor recovery. 
—HDV 2 gm std. 

Rate of Progress Requirements: 
—Effectively, ROP through 1999. 


Note that area and mobile source 
emissions were held constant at Base 
Case levels in all scenarios. The Base 
Case emissions for EGUs were obtained 
from simulations of IPM which 
projected 1996 electric generation to 
2007 based on economic assumptions, 
unit specific capacity, and the 


requirements in Title I and Title IV of 
the CAA. The Base Case emissions that 
were modeled for the EGU sector are 4 
percent higher than the final Base Case 
emissions for this sector. The EGU 
emissions estimates for each of the 
control scenarios in Table IV—1 were 
also derived using the IPM. Table IV-3 


summarizes the emissions reductions 
provided by the control scenarios 
compared to the Base Case. The 
development of emissions data for air 
quality modeling is further described in 
the Air Quality Modeling TSD. 
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TABLE IV-—3.—SUMMARY OF NOx EMISSIONS REDUCTIONS 


Region 


020 | 


0.15t | 0.12 


Percent Reduction in Point Source NOx Emissions From 2007 SIP Call Base Case 


51 


Virginia. 


3. Modeling Results 


The EPA applied UAM-V for each of 
the four OTAG episodes to simulate 
ozone concentrations for the Base Case 
and each scenario. The results for the 
uniform regionwide scenarios are 
presented first. This is followed by the 
results comparing interstate and 
intrastate trading. The results for the 


assessment of overall downwind 
benefits of the budgets applied in 
upwind States is presented last. 

The analysis of model predictions 
focused 1-hour daily maximum values 
and 8-hour daily maximum values 
predicted for all 4 episodes. The 
rationale for analyzing the model 
predictions in this way is discussed in 


TABLE IV—4.—AIR QUALITY METRICS 


Section II.C. Each of the control 
scenarios was evaluated using the four 
“metrics” listed in Table IV-4. Note that 
the model predictions used in 
calculating the metrics were restricted-- 
to those 1-hour values >=125 ppb and 8- 
hour values >=85. Model predictions 
less than these concentrations were not 
included in the analysis. 


Metric 1: Exceedances 


Metric 3: Total ppb Reduced 


Metric 4: Population-Weighted Total ppb Re- 
duced. 


occurs below the level of the NAAQS. 


grid ceil in which the reductions occur. 


The number of values above the concentration level of NAAQS." 
The magnitude and frequency of the “ppb” reductions in ozone. 
The total “ppb” reduced by a given scenario, not including that portion of the reduction that 


The same as Metric 3, except that the ozone reductions are weighted by the popuiation in the 


11-hour values >=125 ppb; 8-hour values >=85 ppb. 


A full description of these metrics and 


the procedures for selecting 
“nonattainment” receptors for 
calculating the metrics can be found in 
the Air Quality Modeling TSD. In brief, 
“nonattainment” receptors for the 1- 
hour analysis include those grid cells 
that (a) are associated with counties 
designated as nonattainment for the 1- 
hour NAAQS and (b) have 1-hour Base 
Case model predictions >=125 ppb. 
These grid cells are referred to as 
“designated plus modeled” 
nonattainment receptors. Using these 
receptors, the metrics were calculated 
for each 1-hour nonattainment area as 
well as for each State. To calculate the 
metrics by State, the “nonattainment” 
receptors in that State were pooled 
together. 


For the 8-hour analysis, 
“nonattainment” receptors include 
those grid cells that (a) are associated 
with counties currently violating the 8- 
hour NAAQS and (b) have 8-hour Base 
Case model predictions >=85 ppb. These 
grid cells are referred to as “violating 
plus modeled” nonattainment receptors. 


The metrics were calculated on a State- ~ 


by-State basis for the 8-hour analyses. 

In general, the four metrics lead to 
similar overall conclusions. The results 
for the full set of receptor areas (i.e., 
“designated plus modeled” for the 1- 
hour NAAQS and “violating plus 
modeled” for the 8-hour NAAQS) are 
provided in the Air Quality Modeling 
TSD for all four metrics. In this 
preamble, Metrics 1 and 3 are presented 
to illustrate the results. 


a. Impacts of Alternative Controls. 
The impacts on ozone concentrations of 
the 0.15t scenario and each of the 
alternative scenarios are provided by 
region (i.e., Midwest, Southeast, and 
Northeast) in Tables IV—5 and IV-6 for 
Metrics 1 and 3, respectively. The 
complete set of data for individual 
States and 1-hour nonattainment areas 
is provided in the Air Quality Modeling 
TS. Table IV-5 shows the percent 
reduction in the number of exceedances 
across all four episodes between each 
control scenario and the Base Case. 
Table IV-6 shows the percent reduction 
in total ozone above the NAAQS 
provided by each scenario, compared to 
the total ozone above the NAAQS in the 
Base Case. 
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Percent Reduction in Total NO, Emissions From 2007 SIP Call Base Case 
13 18 22 24 21 
‘The Northeast includes Connecticut, Delaware, District of Columbia, Maryland, Massachusetts, New Jersey, New York, Pennsylvania, and a 
— island; the Midwest includes Illinois, Indiana, — — n, Missouri Ohio, West — and Wisconsin; the Southeast includes 5 
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TABLE IV—5.—RESULTS FOR METRIC 1: NUMBER OF EXCEEDANCES 


| 


0.20 


0.15t 0.12 | 


Percent Reduction in the Number of Exceedances 1-Hour Daily Maximum >=125 ppb 


32 
23 33 
24 31 


31 


36 


38 38 
34 40 36 
36 39 36 

37 


Percent Reduction in the Number of Exceedances 8-Hour Daily Maximum >=85 ppb 


35 


30 
26 
30 


44 
40 
34 
39 


49 
46 51 48 
41 44 41 
45 49 45 


TABLE IV-6.—RESULTS FOR METRIC 3: TOTAL “PPB” REDUCED 


0.20 


0.15t 0.12 | 0.15nt 


Total “ppb” Reduced Compared to the Total ‘“ppb’”’ Above NAAQS in Base Case’ 1-Hour Daily Maximurn >=125 ppb 


Midwest 


31 


39 


Southeast 27 37 
Northeast 25 32 
SIP Call Total 27 35 


45 49 
39 44 41 
37 40 37 
40. 


Total “ppb” Reduced Compared to the Total “ppb” Above NAAQS in Base Case 8-Hour Daily 


i 35 42 
Southeast 33 44 
Northeast 28 37 


SIP Cali Total 


31 


40 


48 
49 53 50 
43 46 43 
46 


the Base Case. These values represent the 


The results indicate that the 0.15t 
scenario provides substantial reductions 
in both 1-hour and 8-hour ozone 
concentrations in all three regions. 

In the Midwest the 0.15t scenario 
a a 38 percent reduction in 1- 

our exceedances and a 45 percent 
reduction in “total ozone” >=125 ppb. 
The regionwide Midwest reductions in 
8-hour exceedances and “total ozone” 
>=85 ppb are 45 percent and 50 percent, 
respectively. Considering individual 1- 
hour nonattainment areas in this region, 
the reduction in exceedances due to the 
0.15t controls are 36 percent over Lake 
Michigan,®! 73 percent in Southwest 
Michigan, and 54 percent in Louisville. 
The corresponding reductions in “total 
ozone” >=125 ppb are 44 percent over 
Lake Michigan, 81 percent in southwest 
Michigan, and 64 percent in Louisville. 
The results for other areas are contained 
in the Air Quality Modeling TSD. 

In the Southeast, 1-hour exceedances 
are reduced by 39 percent and the “total 
ozone” >=125 ppb by 34 percent. 
Considering individual nonattainment. 
areas in the Southeast, the 0.15t 


61 The rationale for analyzing the impacts over 
Lake Michigan is discussed in Section II.C, Weight 
of Evidence Determination of Covered States. 


me tne en “ppb” Reduced in the control scenario by the Total “ 
total ozone above the NAAQS in the Base Case that is 


” above the NAAQS in 
the contro! scenario. 


scenario provides a 36 percent 
reduction in 1-hour exceedances in 
Atlanta and a 39 percent reduction in 
exceedances in Birmingham. The 
reduction in “total ozone” >=125 ppb is 
41 percent in Atlanta and 54 percent in 
Birmingham. The overall regionwide 
ozone benefits across the Southeast are 
also large for the 8-hour NAAQS. For 
example, the number of 8-hour 
exceedances in this region is reduced by 
46 percent with the 0.15t scenario. 


In the Northeast, 0.15t provides a 37 
percent reduction in 1-hour 
exceedances and a 34 percent reduction 
in “total ozone” >=125 pp. For 
individual nonattainment areas in the 
Northeast, the reductions in both 
Metrics 1 and 3 range from 
approximately 25 percent in 
Washington, DC up to 100 percent in 
Pittsburgh. For the serious and severe 1- 
hour nonattainment areas along the 
Northeast Corridor from Washington, 
DC to Boston, the 1-hour reductions 
vary from city to city, but are generally 
in the range of 25 percent to 55 percent. 
The regionwide reductions in 8-hour 
exceedances and “total ozone” >=85 
ppb in the Northeast are above 40 
percent. 


In general, results from the scenarios 
evaluated demonstrate that the larger 
the reduction in NOx emissions, the 
greater the overall ozone benefit. As 
indicated in Table IV-5 and IV-6, the 
0.25 and 0.20 scenarios generally do not 
provide the same level of reduction as 
the 0.15t scenario in any of the three 
regions, whereas the 0.12 scenario 
provides additional ozone benefits 
beyond 0.15t in all three regions. Also, 
the results indicate that even with the 
most stringent control option 
considered, nonattainment problems 
requiring additional local controls may 
continue in some areas currently 
violating the NAAQS. 

The impact on ozone reductions of a 
trading program versus meeting the 
budgets in each State can be seen by 
comparing the results for the 0.15t and 
0.15nt scenarios. The data in Tables IV— 
5 and IV-6 indicate that there is no 
overall loss of ozone benefits for either 
1-hour or 8-hour concentrations across 
the 23 jurisdictions due to trading. On 
a regional basis, the benefits of interstate 
and intrastate trading at the 0.15 control 
level are essentially the same in the 
Northeast and Midwest and slightly less 
with interstate trading in the Southeast. 


— 
4 
Maximum >=-85 ppb 
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As indicated in the summary of 
comments, several commenters stated 
that there would be local disbenefits 
due to the EPA proposal that would 
outweigh any benefits. The modeling 
runs discussed here shed light on the 
issue. Of the four metrics examined by 
EPA, Metrics 3 and 4 {i.e., “Total ppb 
Reduced” and “‘Population-Weighted 
Total ppb Reduced”) are most 
appropriate for identifying any net 
disbenefits because the ozone decreases 
and any increases (disbenefits) are 
considered in calculating each of these 
metrics. The metrics will have negative 
values for situations in which the total 
disbenefits are greater than the total 
benefits. The EPA examined the 1-hour 
estimates for these metrics for each 1- 
hour nonattainment area and the 8-hour 
estimates by State to identify any areas 
in which the modeling indicated a net 
disbenefit. The results indicate that the 
only net disbenefit predicted in any of 
the scenarios was in Cincinnati for the 
1-hour NAAQS. However, these 
disbenefits occurred only in the 0.25 
and 0.20 scenarios. In the 0.15t scenario, 
there is a net 32 percent benefit in 
Cincinnati with Metric 3 and a net 
benefit of 23 percent with Metric 4. 
There were no net Statewide 8-hour 
disbenefits in any of the scenarios 
examined by EPA. 

b. Impacts of Upwind Controls on 


Downwind Nonattainment. The impacts 


of the budgets applied in upwind States’ 
on downwind ozone in the (a) the 
Northeast, (b) Georgia, and {c) Illinois- 
Indiana-Wisconsin, were evaluated by 
comparing the 0.15nt scenario to the 
three downwind transport assessment 
scenarios listed in Table IV—1. In each 
of these three scenarios, EPA modeled 
the 0.15nt option in one of the 
downwind areas with the Base Case 
emissions applied in the rest of the 
OTAG region.® The results of each 


downwind control run were compared 
to the Base Case in order to assess the 
benefits of the controls applied within 
those areas {i.e., the downwind areas). 
Similarly, the predictions for the 0.15nt 
regionwide scenario were compared to 
the Base Case to estimate the benefits in 
each area of the downwind plus upwind 
controls. The benefits of the upwind 
controls were determined by calculating 
the difference between the benefits of 
the downwind controls compared to the 
benefits of the downwind plus upwind 
controls. The results are provided in 
Table IV—7. The following is an example 
of how the benefits of upwind controls 
were calculated for Metric 1 {i.e., 
number of exceedances). In the 
Northeast, there were 1052 grid-day 
exceedances of the 1-hour NAAQS 
predicted in the Base Case scenario. In 
the downwind control scenario {i.e., 
0.15nt applied in the Northeast only), 
the number of exceedances declined to 
827 grid-days which represents a 21 
percent reduction in exceedances from 
the Base Case due to controls in the 
Northeast. In the downwind plus 
upwind scenario, the number of 1-hour 
exceedances declined even further to 
670 grid-days which is a 36 percent 
reduction from the Base Case. Therefore, 
the upwind controls provide a 15 
percent reduction in 1-hour 
exceedances in the Northeast (i.e., 36 
percent versus 21 percent). 

For Metric 3 (i.e., Total “ppb” 
Reduced), the impact of upwind 
controls on downwind ozone was 
determined using two approaches. The 
first approach is similar to the 
procedures followed described above for 
exceedances. For example, in the 
Northeast the total ppb >=125 ppb 
(across all grids and days) in the Base 
Case was 14,724 ppb. In the downwind 
control scenario the total ppb reduced 
by these controls was 3289 ppb which 


represents a 22 percent reduction (i.e., 
3289 ppb divided by 14,724 ppb) in 
total ppb >=125 ppb. In the downwind 
plus upwind control scenario, the total 
ppb reduced was 5500 ppb which 
represents a 37 percent reduction in 
total ppb >=125 ppb in the Base Case. 
Therefore, the upwind controls provide 
a 15 percent reduction in total ppb 
>=125 ppb (i.e., 37 percent versus 22 
percent). The results for Metric 3 
calculated using this first approach are 
presented in Table IV-7. 


A second approach to analyze the 
benefits of upwind controls using 
Metric 3 is to determine the fraction or 
percentage of the total reduction from 
downwind plus upwind controls that 
comes from just the upwind controls. 
This is determined by first subtracting 
the ppb reduced by downwind controls 
frora the ppb reduced by downwind 
plus upwind controls. This difference 
provides an estimate of the portion of 
the reduction due to upwind controls. 
Then, the portion of the reduction due 
to upwind controls is divided by the 
reduction from downwind plus upwind 
controls to estimate the percent of 
reduction due to the upwind controls 
only. For example, in the Northeast the 
1-hour total ppb reduced by the 
downwind plus upwind controls is 
5500 ppb and the total ppb reduced by 
the downwind controls is 3289 ppb. The 
difference (2211 ppb) is the estimated 
amount of reduction due to upwind 
controls. Thus, in this example, the. 
upwind controls provide 40 percent 
(i.e., 2211 ppb divided by 5500 ppb) of 
the total ppb reduction in the 
downwind plus upwind regionwide 
scenario. The sens for Metric 3 using 
this second approach for estimating the 
impacts of upwind controls are 
provided in Table IV-8. 


1-hour daily max 


8-hour daily max 


Dw? | OW+uwt | UW? 


ow | DW+uw uw 


Percent Reduction. in Exceedances 


21 15 


15 


IL/IN/WI 
Atlanta 


15 
5 
16 
6 


17 


62 As described in the Air Quality Modeling TSD, _ than the interstate trading scenario were used for 
emissions from the intrastate trading scenario rather _ the analysis of upwind controls in order to avoid 


any potentially confounding effects of small 


changes in the downwind emissions between the 
downwind control scenario and the downwind plus 
upwind control scenario due to interstate trading. 


| 

22 

35 50 30 

30 39 9 NA 

30 39 9 12 
| Percent Reduction in Total “ppb” Above the NAAQS 
22 37 23 43 20 

39 a4 20 28 8 

33 32 62 30 

ekiiacaieentactecanieanancasantativebepaaaepepteiacs 37 43 NA NA NA 
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TABLE IV-7.—RESULTS FOR TRANSPORT RUNS COMPARED TO THE BASE CASE—Continued 


1-hour daily max 


8-hour daily max 


DW' DW + UW! 


DW + UW UW 


Georgia 


37 43 6 


25 35 10 


1“Dw” denotes the reductions due to the downwind controls; “DW + UW” denotes the reductions due to controls applied regionwide in upwind 
plus downwind areas; and “UW” denotes the incremental additional reduction in exceecances. 
2NA: The metrics for the 8-hour NAAQS were not calculated for individual 1-hour nonattainment areas. 


3The 1-hour results for Georgia are the same as for Atlanta because Atianta is the only 1-hour nonattainment area in that State. 


TABLE I1V-8.—PERCENT OF THE TOTAL PPB ABOVE THE NAAQS THAT IS REDUCED DUE TO UPWIND CONTROLS 


1-hour daily 


8-hour daily 
max (percent) 


max (percent) 


Northeast 40 48 
Lake MI 12 27 
IV/IN/WI 49 48 
Atlanta 14 NA 
Georgia 14 28 


In the following discussion of the 
impacts of upwind controls on ozone in 
the three downwind areas, the results 
for Metric 3 focus on the second 
approach for calculating upwind 
impacts using this metric since the 
results based on the first approach are 
similar to those for Metric 1, as 
indicated in Table IV-7. 

In the Northeast, the upwind controls 
provide a 15 percent reduction in 1- 
hour exceedances and a 22 percent 
reduction in 8-hour exceedances. The 
results in Table IV-8 indicate that 
upwind controls provide 40 percent or 
more of the total ppb reduction from the 
downwind plus upwind control 
scenario for both the 1-hour and 8-hour 
NAAQS. Considering the results for 
several 1-hour nonattainment areas in 
the Northeast, the upwind controls 
reduce the number of 1-hour 
exceedances by 21 percent in Baltimore, 
12 percent in Philadelphia, 12 percent 
in New York City, 19 percent in Greater 
Connecticut, and 3 percent in Boston. 
The percent of the total ppb reduction 
from the downwind plus upwind 
controls that is due to the upwind 
controls alone is 48 percent in 
Baltimore, 29 percent in Philadelphia, 
38 percent in New York City, 47 percent 
in Connecticut, and 25 percent in 
Boston. The results for all of the 
Northeast 1-hour nonattainment areas 
are provided in the Air Quality 
Modeling TSD. 

The impacts of upwind controls on 
nonattainment in Georgia were 
examined using the 0.15nt scenario in 
Georgia versus the Base Case scenario 
and the scenario with 0.15nt applied 
regionwide. The results, as shown in 
Table IV-7, indicate that the upwind 
controls are predicted to reduce the 
number of 1-hour exceedances in 


Atlanta by 9 percent. Also, in Atlanta, 
14 percent of the 1-hour total ppb above 
the NAAQS reduced by the downwind 
plus upwind regionwide scenario is due 
to the controls applied in upwind 
States. For the 8-hour NAAQS, the 
upwind controls provide a 12 percent 
reduction in 8-hour exceedances within 


~ the State of Georgia. The upwind 


controls provide 28 percent of the total 
ppb reduction in the downwind plus 
upwind regionwide control scenario. 

To assess the benefits in Illinois- 
Indiana-Wisconsin due to upwind 
controls, EPA examined the data for the 
Lake Michigan receptor area and for the 
three States, combined. The discussion 
of results focuses on the Lake Michigan 
receptor area. The data for this area and 
the three States are provided in Table 
IV-7. For the Lake Michigan receptor 
area, there is a 7 percent reduction in 1- 
hour exceedances and a 6 percent 
reduction in 8-hour exceedances due to 
upwind controls. The upwind controls 
provide 12 percent of the total 1-hour 
reduction and 27 percent of the total 8- 
hour reduction that results from the 
downwind plus upwind regionwide 
controls. In Illinois, Indiana, and 
Wisconsin, the reduction in 1-hour and 
8-hour exceedances due to upwind 
controls are larger than over Lake 
Michigan (i.e., 15 percent and 30 
percent for 1-hour and 8-hour 
exceedances, respectively). The upwind 
controls provide nearly 50 percent of 
the total ppb reductions associated with 


_ the downwind plus upwind regionwide 


control scenario for both the 1-hour and 
8-hour NAAQS. 

Based on the results discussed above, 
EPA believes that the controls in today’s 
rulemaking applied in upwind areas 
will reduce the number of 1-hour and 8- 
hour exceedances in downwind 


nonattainment areas. The analysis 
indicates that in downwind areas, a 
substantial portion of the 1-hour and 8- 
hour ozone reductions provided by the 
regionwide application of these controls 
are due to those controls in upwind 
areas. 

c. Summary of Findings. The EPA has 
performed an air quality assessment to 
estimate the ozone benefits of the 
proposal and several alternative uniform 
regionwide control levels. In addition, 
EPA examined the overall benefits in 
several major downwind nonattainment 
areas of the application of the proposal 
in upwind States. The results of EPA’s 
assessment corroborate and extend the 
findings presented in thesSNPR. The 
major findings are as follows: (1) The 
NOx emissions reductions associated 
with the proposed Statewide budgets 
are predicted to produce large 
reductions in (a) 1-hour concentrations 
>=125 ppb in areas which are currently 
nonattainment for the 1-hour NAAQS 
and which would likely continue to 
have a 1-hour nonattainment problem in 
the future without the SIP call budget 
reductions, and (b) 8-hour 
concentrations >=85 ppb in areas which 
currently violate the 8-hour NAAQS and 
which would likely continue to have an 
8-hour ozone problem in the future 
without the SIP call budget reductions. 

(2) The more NOx emissions are 
reduced, the greater the benefits in 
reducing ozone concentrations. There 
does not appear to be any “leveling off” 
of benefits within the range of NOx 
reductions associated with EPA’s 
proposal. That is, NOx reductions at 
control levels less than EPA’s proposal 
provide fewer air quality benefits than 
the proposal and NOx reduction greater 
than the proposal provide more air 
quality benefits. 
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(3) Any disbenefits due to the NOx 
reductions associated with the budgets 
are expected to be very limited 
compared to the extent of the benefits 
expected from these budgets. 

4) There are likely to be benefits in 
major nonattainment areas due to the 
downwind application of controls in the 
proposed budgets. Reductions in ozone 
transport associated with the collective 
application of the budgets in upwind | 
States are expected to-provide 
substantial ozone benefits in downwind 
areas, beyond what is provided by the 
budgets applied in the downwind areas 
alone. Together, the downwind | 
reductions and transport reductions 
from upwind.controls will provide 
significant progress toward attainment 
in major nonattainment areas within the 
OTAG region. However, even with the 
most stringent control option 
considered, nonattainment problems 
requiring additional local control 
measures may continue in some areas 
currently violating the NAAQS. 


V. NOx Control Implementation and 
Budget Achievement Dates. 


A. NOx Control Implementation Date 


In the NPR, the EPA proposed to 
mandate NOx emissions decreases in 
each affected State leading to a budget. 
based on reductions to be achieved from 
both Federal and State measures. The 
EPA further proposed that the required 
SIP revisions for achieving the portion 
of the NOx reduction from State 
measures be implemented by no later 
than September 2002. The EPA also 
requested comment on a range of 
compliance dates between September 
2002 and September 2004. 

The EPA stated that this range of 
compliance dates is consistent with the 
requirement for severe 1-hour 
nonattainment areas to attain the 
standard no later than 2005 (for severe- 
15 areas) or 2007 (for severe-17 areas). 
With respect to the 8-hour ozone 
standard, EPA stated that the CAA 
provides for attainment within 5 years 
of designation as nonattainment, which 
must occur no later than July 2000, with 
a possible extension of up to 10 years 
following designation as nonattainment. 
The EPA stated that the range of 
implementation dates—from September 
2002 to September 2004—is consistent 
with the attainment time frames for the 
8-hour standard (62 FR 60328-29). For 
the reasons described in Section III, 
below, the applicable attainment date 
for all affected downwind areas is “‘as 
expeditiously as practicable,” but no 
later than certain prescribed dates. In 
many cases, the date for achieving the 
upwind reductions will make the 


difference as to when downwind States 
will attain. Thus, it is appropriate for - 
EPA to require the upwind reductions to 
be achieved as expeditiously as 
practicable. Subsection 1., below, 
analyzes the earliest date feasible for 
achieving the upwind reductions. 

1. Practicability 

After reviewing the comments and 
analyzing the feasibility of 
implementing the NOx controls 
assumed for purposes of developing the 
State emissions budgets, as well as other 
measures which States may choose to. 
rely on to meet the rule, the EPA is 
today determining that the required 
implementation date must be by no later 
than May 1, 2003. The Agency received 
many comments on the feasibility of 
installing appropriate control 
technology by 2003, and the succeeding 
paragraphs address many of the 
significant comments submitted on this 
topic. 

wl commenters asserted that a 
compliance deadline of September 2002 
is infeasible for completing the 
installation of the assumed NOx 
controls. Some of these commenters 
argued that there are not enough trained 
workers, engineering services or 
materials and equipment to install NOx 
controls by the September 2002 
deadline. Other commenters expressed - 
concern that utilities will not have 
sufficient time to install NOx controls 
without causing electrical power 
outages; these commenters stated that 
such power outages would have adverse 
impacts on the reliability of the 
electricity supply. Commenters also 
expressed concern that retrofitting NOx 
controls would require increasing the 
operation of less efficient units, which 
would increase compliance costs. 

In response to these comments, the 
Agency has conducted a detailed 
examination of the feasibility of 
installing the NOx controls that EPA 
assumed in constructing the emissions 
budgets for the affected States 
(hereinafter, the ‘‘assumed control 
strategy’’). See the technical support 
document “Feasibility of Installing NOx 
Control Technologies By May 2003,” 
EPA, Office of Atmospheric Programs, 
September 1998. The Agency’s findings 
are summarized below. Based on these 
findings, the EPA believes that the 
compliance date of May 1, 2003 for NOx 
controls to be installed to comply with 
the NOx SIP call is a feasible and 
reasonable deadline. The Agency is also 
providing some compliance flexibility 
to States for the 2003 and 2004 ozone 
seasons by establishing State 
compliance supplement pools as 
described above in Section IILF.6. 


The EPA’s projections for the 
assumed control strategy include post- 
combustion controls (Selective Catalytic 
Reduction [SCR] and Selective 
Noncatalytic Reduction [SNCR]) and 
combustion controls (e.g., low NOx 
burners, overfire air, etc.) 


a. Combustion Controls. In general, 
the implementation of combustion 
controls should be readily accomplished 
by May 1, 2003 for the following 
reasons. First, there is considerable 
experience with implementing 
combustion controls. Combustion 
control retrofits on over 230 utility 
boilers, accounting for over 75 GWe of 
capacity under the title IV NOx 
program, took place within 4 years (i.e., 
from 1992 through 1995). Moreover, the 
combustion retrofits under Phase I of 
the Ozone Transport Commission’s 
Memorandum of Understanding were 
completed in the same time frame. As 
a result of this experience, the sources 
and permitting agencies are familiar 
with the installation of combustion 
controls. This familiarity should result 
in relatively short time frames for 
completing technology installations and 
obtaining relevant permits. 

Second, combustion controls are 
constructed of commonly available 
materials such as steel, piping, etc., and 
do not require reagent during operation. 
Therefore, the EPA does not expect 
delays due to material shortages to 
occur at sites implementing these 
controls. 


Third, there are many vendors of 
combustion control technology. These 
vendors should have ample capacity to 
meet the NOx SIP call needs because 
they were able to satisfy significant 
installation needs during the period 
1992 through 1995, as mentioned above. 
Since then these vendors have had 
relatively few installation needs to fill. 


Therefore, it is reasonable to expect 
that implementation of post-combustion 
controls, not combustion controls, 
would determine the schedule for 


-implementing all of the projected NOx 


controls. 


b. Post-Combustion Controls. Tables 
V-1 and V-2 present the Agency 
projections of how many electricity 
generating units and industrial sources, 
respectively, would need to be 
retrofitted with post-combustion NOx 
controls under the assumed control 
strategy. 
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TABLE. V—1.—ELECTRICITY 
GENERATING UNITS 


In addition, in comments to EPA’s 
proposed NOx reduction program, the 
Institute of Clean Air Companies (ICAC) 
stated that more than sufficient vendor 
capacity existed to supply retrofit SCR 
catalyst to the sources that would be 
controlled by SCR under the assumed 
control strategy. 

Implementation of a NOx control 
technology on a combustion unit 
involves conducting facility engineering 
review, developing control technology 
specifications, awarding a procurement 
contract, obtaining a construction 
permit, completing control technology 
design, installation, testing, and 
obtaining an operating permit. The EPA 
evaluated the amount of time 
potentially needed to complete these 
activities for a single unit retrofit and 
found that about 21 months would be 
needed to implement SCR while about 
19 months would be needed to 
implement SNCR. 

e EPA examined several 
particularly complicated 
implementation efforts to assure an 
accurate and realistic estimate of the 
time needed to install SCR and SNCR. 
The EPA examined the data and 
determined that the assumed control 
strategy might lead one plant to choose 
to install a maximum of 6 SCRs. In 
another instance, a different plant might 
choose to install a maximum of 10 
SNCRs under the assumed control 
strategy. The estimated total time 
needed to complete these installations is 
34 months for 6 SCR systems and 24 
months for 10 SNCR systems. 

Finally, the EPA examined the 
impact(s) that outages required for 
connecting NOx post-combustion 
controls to EGUs could potentially have 
on the supply of electricity and on the 
cost of this rule. The EPA has found 
that, generally, connections between a 
NOx control system and a boiler can be 
completed in 5. weeks or less. This 
connection period has been accounted 
for in both the single and multi-unit 
implementation times presented in the 
previous paragraph. On an EGU, the 
connection would have to be completed 
during an outage period in which the 

- unit is not operational. The EPA’s 
research reveals that currently, on 
average, about 5 weeks of planned 
outage hours are taken every year at an 
electricity generating unit. Therefore, 
the EPA expects that connection 
between a NOx control system and such 
a unit would be completed during one 
of these planned outages. 
Results of EPA’s analyses reflect that, 
even if all of the post-combustion 
controls projected in Table V—1 for the 
EGUs were to be connected to these 
units in one single year, no disruption 


TABLE. V-2.—NON-ELECTRICITY 
GENERATING UNITS 


SCR on coal-fired sources 
SCR on oil/gas-fired sources .... 
SCR on other sources 


SNCR on coal-fired sources 


SNCR on other sources 


There are three basic considerations 
‘related to implementation of post- 
combustion controls (SCR and SNCR) by 
the compliance date: (1) Availability of 
materials and labor, (2) the time needed 
to implement controls at plants with 
single or multiple retrofit requirements, 
and (3) the potential for interruptions in 
power supply resulting from outages 
needed to complete installations. 

The EPA examined each of these 
considerations. An adequate supply of 
off-the-shelf hardware (such as steel, 
piping, nozzles, pumps, soot blowers, 
fans, and related equipment), reagent 
(ammonia and urea), and labor would be 
available to complete implementation of 
post-combustion controls projected 
under the assumed control strat 

However, the catalyst used in 
process is not an off-the-shelf item and, 
therefore, requires additional 
consideration. Based on the projections 
shown in the tables above, the EPA 
estimates that about 54,000 to 90,000 m3 
of catalyst may be needed in SCR 
installations. The EPA has found that 
currently the catalyst suppliers can 
supply about 43,000 to 67,000 m3 of 
catalyst per year. However, of this 
supply about 5,000 to 8,000 m° of 
catalyst per year is needed to meet the 
requirements of the existing worldwide 
SCR installations. Based on these 
estimates, the EPA conservatively 
concludes that adequate catalyst supply 
should be available if SCR installations 
were to occur over a period of two years 


in the supply of electricity would occur. 
If each of these plants takes the five 
week outage in a single block of time, 
no cost increase is expected to occur. 
However, if a plant divides the five 
week outage into two or more periods, 

a cost increase of less than one-half of 
one percent may be expected. See the 
technical support document “Feasibility 
of Installing NOx Control technologies 
By May 2003,” EPA, Office of 
Atmospheric Programs, September 
1998. 

Based on the estimated timelines for 
implementing NOx controls at a plant 
and availability of materials and labor, 
the EPA estimates that the NOx controls 
in the assumed control strategy (which 
is one available method for achieving 
the required NOx reductions in each 
covered State) could be readily 
implemented by September 2002, 
without causing an adverse impact on 
the electricity supply or on the cost of 
compliance. The EPA bases this 
conclusion on its analysis that the most 
complex and time-consuming 
implementation effort—one involving 6 
SCR systems—would take 34 months, 
and that all of the controls could be 
installed within this period without 
causing any disruptions in the supply of 
electricity. 

Further, the EPA notes that the 
September 27, 1994 OTC NOx 
. Memorandum of Understanding (MOU) 
provides that large utility and nonutility 
NOx sources should comply with the 
Phase III controls by the year 2003. The 
levels of control in the MOU are 75 
percent or 0.15 lb/10® btu in the inner 
and outer zones of the Northeast OTR, 
levels comparable to the controls 
assumed in setting the budget for 
today’s rulemaking. Moreover, several 
States in the Northeast OTR have 
submitted SIP revisions implementing 
this level of emissions reductions from 
NOx sources in those States by May 1, 
2003. This further supports the 
feasibility of the May 1, 2003 
implementation date for these controls. 

he EPA has determined that States 
would have sufficient time to 
implement other NOx control measures 
in lieu of the boiler controls described 
above. For example, vehicle I/M 
programs have historically required no 
more than two years to implement, 
including the time needed to pass 
enabling State legislation and to 
construct the necessary emission testing 
facilities. The time required to 
implement measures to reduce VMT 
depends on the nature of the measure, 
but many VMT reduction measures 
require no more than one or two years 
to implement. State opt-ins to the RFG 
program have generally required less 
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than one year to implement. Even if the 
EPA were to determine that supply 
considerations warranted a delay in 
implementing the opt-in request, the 
delay cannot exceed two years. 

States can also take advantage of the 
NOx-reducing benefits that energy 
efficiency and renewables projects 
provide, many of which could be 
developed in less than three years and 
incorporated into a SIP. Examples of 
efficiency/renewables projects that have 
been accomplished within a 3-year time 
frame and have resulted in significant 
NOx reductions include reducing boiler 
fuel use by utilizing waste heat, 
implementing short-term steam trap 
maintenance and inspection om 
and undertaking building upgra 
using EPA’s Energy Star Buildings 
approach. 


2. Relationship to SIP Submittal Date 


Under this rule, as explained in 
Section B. below, States are required to 
submit revised SIPs by September 30, 
1999. Commenters have suggested that 
based on the requirements of this 

_Tulemaking, sources in these States 
would need to begin early planning of 
compliance strategies before the 
September 30, 1999 date. The EPA 
disagrees. The EPA’s technical analysis 
described above indicates that if these 
sources begin planning and 
specification of controls by even as late 
as April 2000, then they would be able 
to complete control technology 
implementation by May 1, 2003. 


3. Rationale 


To assure adequate lead-time for 
implementation of controls, the EPA has 
moved the compliance deadline from 
the proposed date of September 2002 in 
the NPR to May 1, 2003. Since the ozone 
seasons in areas in the eastern U.S. end 
in the fall and begin in the spring, 
setting the implementation date for May 
1, 2003 will provide sources 7-8 
additional months for implementing 
control requirements while not 
undermining the ability of areas to 
attain. The additional implementation 
time will occur during the cooler 
months of the year, a time when ozone 
exceedances generally do not occur. 
Thus, with either the September 2002 
implementation date or the May 1, 2003 
implementation date, the 2003 ozone 
season would be the first to benefit from 
full implementation of the SIP call 
reductions. 

Several commenters contend that EPA 
does not have the authority to establish 
the compliance date. Since section 
110(a)(2)(D)(i) is silent as to the 
implementation schedule for measures 
to prevent significant contribution, the 


EPA disagrees that the statute prohibits 
the EPA from establishing an 
implementation date for control 
measures that will achieve the 
reductions established by the SIP call. 
Thus, the EPA must look to the other 
provisions in the CAA, the legislative 
history, and the specific facts of today’s 
rule to determine whether it is 
reasonable for the Agency to set the 
implementation date for the control 
measures. Furthermore, for the reasons 
provided in this Section, the EPA 
believes it is necessary to use its general 
rulemaking authority under section 
301(a) to establish the latest date for 
implementation through a rule in order 
to ensure that downwind areas attain 
the standard as expeditiously as 
practicable and that areas continue to 
make progress toward attaining the 
NAAQS. See NRDC v. EPA, 22 F.3d 
1125, 1146-48 (D.C. Cir. 1994). 

With respect to the facts of this 
particular situation, this SIP call entails 
a complex analysis of the interstate 
transport of NO, and ozone and 
involves 23 jurisdictions. Although the 
States made significant progress through 
the OTAG process, they were unable to 
reach a final resolution on the emission 
reductions necessary or the schedule to 
achieve reductions to address upwind 
emissions. Thus, it would not be 
reasonable for EPA to leave open the 
issue of implementation in light of the 
need for downwind areas to rely on 
these reductions in order to demonstrate 
attainment by their attainment dates. 
See also the discussion in Section II.A. 

Furthermore, EPA believes that 
requiring implementation of the SIP- 
required upwind controls, and thereb 
mandating those upwind reductions, by 
no later than May 1, 2003, is consistent 
with the purpose and structure of title 
I of the CAA. Under both section 
172(a)(2), which establishes attainment 
dates for areas designated 
nonattainment for the 8-hour standard, 
and section 181({a), which establishes 
attainment dates for nonattainment 
areas for the 1-hour standard, areas are 
required to attain “‘as expeditiously as 
practicable” but no later than the 
statutorily-prescribed (for section 
181(a)) or EPA-prescribed (for section 
172(a)(2)) attainment dates. The 
implementation date of May 1, 2003 fits 
with both the more general requirement 
for areas to attain ‘‘as expeditiously as 
practicable” and the latest attainment 
dates that apply for purposes of the 1- 
hour standard and that EPA will 
establish for the 8-hour standard. 

The overarching requirement for 
attainment is that areas attain “as 
expeditiously as practicable.” This 
requirement was established in the CAA 


in the 1970 Amendments and has been 
carried through in both the 1977 and 
1990 Amendments. Thus, although 
Congress has provided outside 
attainment dates under the 1970, 1977, 
and 1990 Amendments, States have 
always been required to attain as 
expeditiously as practicable. Congress 
has furthered this concept of ensuring 
that emission reductions are achieved 
on an expeditious, yet practicable, 
schedule through its inclusion of other 
provisions in the CAA that rely on 
similar concepts. Most notably, under 
both subpart 1 and subpart 2 of part D 
of title I of the CAA, areas are required 
to make reasonable further progress 
toward attainment and thus are not 
allowed to delay implementation of all 
measures until the attainment year.®? 
While the ROP requirements directly 
apply only to emission reductions that 
designated nonattainment areas need to 
achieve to address local violations of the 
standard, these provisions highlight 
congressional intent that—at a 
minimum—reasonably available or 
practicable measures should not be 
delayed if such measures are needed to 
attain the standard by the applicable 
attainment date. Thus, it is consistent 
for EPA to require upwind areas to 
adopt practicable control measures on a 
schedule that will help to ensure timely 
attainment of the standard in downwind 
areas. 


In addition, the May 1, 2003 
implementation date is consistent with 
the statutorily-prescribed “‘outside”’ 1- 
hour attainment dates for many of the 
areas that will benefit from the SIP call 
reductions, 


Currently, areas designated 
nonattainment for the 1-hour standard 
have attainment dates ranging from 
1996 to 2010. For those with attainment 
dates in the years 1996-1999, EPA is 
analyzing whether such areas should 
receive an attainment date extension 
due to transported emissions or whether 
such areas should be reclassified, or 
“bumped up,” under section 181(b)(2), 
to the next higher classification and _ - 
therefore be subject to additional control 
requirements and a later attainment 


63 CAA sections 171{1) and 172(c)(2) (requiring 
that nonattainment area SIPs provide for reductions 
in emissions that may reasonably be required by the 
Administrator for the purpose of se 
attainment of the applicable national ambient 
quality standard by the applicable date; 1e2(bMa) 
ancl (c)(2)(B) (requiring, respectively, 15 percent 
reductions between 1990 and 1996 and additional 
3 percent average reductions per year until the 
attainment date, unless, among other things, the 
plan includes “all measures that can be feasibly 
implemented in the area, in light of technological 
achievability”). 
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date. To the extent that an attainment 
date extension is appropriate, consistent 
with the general requirement of the 
CAA, it should be no later than the date 
by which the necessary reductions can 
practicably be achieved. Thus, it is 
appropriate for EPA to require upwind 
reductions by May 1, 2003—a date that 
EPA has determined can be practicably 
achieved—in order to allow these areas 
to attain as expeditiously as practicable. 
Additionally, there are areas with 
attainment dates of 2005 ®5 and 2007 ® 
that will benefit from the reductions 
upwind States will require in response 
to the SIP call. The May 1, 2003 
compliance date is sensible in light of 
the requirement for these areas to make 
reasonable further p ss toward 
attainment under section 182(c)(2)(B) 
and to attain as expeditiously as 
practicable but no later than 2005 or 
2007. 

The implementation date of May 1, 
2003 is also consistent with the 
attainment date scheme for the 8-hour 
ozone NAAQS. The EPA is required to 
promulgate designations for areas under 
the 8-hour ozone NAAQS by July 2000. 
Pub. L. No. 105-178 section 6103 and 
CAA section 107(d)(1). In draft guidance 
EPA made available for comment in 
August 1998, the EPA indicated that 
most new areas that violate the 8-hour 
ozone NAAQS (but not the 1-hour ozone 
NAAQS) can.achieve sufficient 
emissions reductions to produce one 
ozone season’s clean air quality by the 
end of 2003 if EPA establishes May 1, 
2003 as the compliance date for this 
rule.®7 The EPA suggested that these 
areas would also be eligible for an ozone 
transitional classification, provided they 
submit a SIP by 2000 (see the August 
1998 proposed guidance). Therefore, in 
the proposed guidance, EPA has 
indicated that when the Agency reviews 
and approves ozone transitional area 
SIPs, the Agency anticipates 
establishing December 31, 2003 as the 


64 See Guidance on Extension of Attainment Dates 
for Downwind Transport Areas, Memorandum from 
Richard Wilson, dated July 17, 1998. 

85 Severe-15 areas; such as Baltimore and 
Philadelphia, as well as any Serious areas that do 
not receive an attainment date extension and are 
bumped up due to a failure to attain, will need to 
attain no later than 2005. 

88 Severe-17 areas, such as New York City, 
Philadelphia, Chicago and Milwaukee, need to 
attain the standard no later than 2007. 

67 “Proposed Implementation Guidance for the 
Revised Ozone and Particulate Matter (PM) 
National Ambient Air Quality Standards (NAAQS) 
and the Regional Haze Program,” John S. Seitz, 
Director, Office of Air Quality Planning and 
Standards, to Regional Office Air Division 
Directors, August 18, 1998. The guidance has been 
made available for 30-days public comment through 
a Federai Register Notice of Availability (63 FR 
45060, August 24, 1998). The date of the notice is 
the official start date for the comment period. 


attainment date, for planning purposes, 
for almost all of the transitional areas. 
The EPA believes that establishing 
December 31, 2003 as the attainment 
date for these areas is consistent with 
the requirement of CAA section 
172(a)(2)(A) that ‘‘the attainment date 
for an area designated nonattainment 
with respect to a [NAAQS] shall be the 
date by which attainment can be 
achieved as expeditiously as 

racticable, but-no later than 5 years 

m the date of designation.”” The EPA 

interprets this requirement to mandate 
that controls, either in the downwind 
nonattainment area or in upwind areas, 
should be implemented as expeditiously 
as practicable, when doing so would 
accelerate the date of attainment. For 
the reasons described elsewhere, the 
EPA believes it is practicable for States 
to implement the controls mandated 
under today’s rulemaking by May 1, 
2003, and that doing so would ensure 
that areas subject to the 8-hour NAAQS 
will attain the standard as expeditiously 
as practicable. Doing so will be 
consistent with the requirement that 
downwind nonattainment areas make 
reasonable further progress toward 
attainment. 


B. Budget Achievement Date 


In the NPR, the EPA stated that 
although it would mandate the full 
implementation of the required SIP 
controls by an earlier date, it would 
require the affected States to 
demonstrate that they will achieve their 
NOx budgets as of the year 2007. The 
NPR explained that the 2007 date would 
allow EPA to make use of the 
substantial technical information 
collected. by OTAG. The OTAG had 
selected the year 2007, had collected 
inventory data geared towards this date, 
and had generated air quality modeling 
information geared towards this date. 
The NPR further stated that the EPA had 
doubts that there would be significant 
differences in amounts of emissions and 
impact on ambient air quality between 
an earlier date and 2007, in light of the 
fact that during this period, emissions 
would generally increase somewhat as a 
result of growth in activities that 
generate emissions, but would also 
decrease due to continued application 
of federally mandated controls. 

The EPA continues to believe that 
2007 is an appropriate target date for the 
affected States to use in demonstrating 
whether their SIP will achieve the 
required emissions reductions, generally 
for the same reasons as expressed in the 
NPR. Based on the 2007 projections, 
States are expected to achieve their 
statewide emissions budgets (based on 
the required emissions reductions 


achieved by May 1, 2003) by September 
30, 2007 which is the-end of the ozone 
season. 

Throughout this rulemaking process, 
the EPA has relied on technical data 
generated by OTAG geared towards the 
2007 date, and it would be an ill- 
advised use of resources.if EPA did not 
incorporate the emissions inventories 
and modeling results generated by the 
multi-stakeholder OTAG process, and 
instead developed comparable © 
information for an earlier date. Such an 
effort would be time consuming and 
resource intensive. Furthermore, no 
State is disadvantaged by the. 
requirement to demonstrate compliance — 
with the budget later than the 
requirement to implement SIP controls 
because States may count both the 
growth in emissions and the reductions 
in emissions from Federal measures that 
would occur in the interim. Finally, the 
year 2007 is the latest attainment date 
under the 1-hour NAAQS for-areas in 
States affected by today’s rulemaking, 
i.e., the severe-17 areas of including 
Chicago, Milwaukee, and New York, so 
that this date is a sensible target date for 
affected States to use in projecting 
whether they will achieve the required 
emissions reductions. 


VI. SIP Criteria and Emissions 
A. SIP Criteria 


The NPR and SNPR discussed SIP 
revision approval criteria and the 
schedule for States’ submission plans 
for meeting statewide emission budgets 
in response to this SIP call under 
section 110(a)(2)(D). The EPA received a 
number of comments related to the 
proposed SIP approval criteria. This 
section summarizes these comments on 
key issues and presents EPA responses. 


1. Schedule for SIP Revision 


In the NPR, EPA proposed that each 
State must submit a demonstration that 
it will meet its assigned Statewide 
emission budget (including adopted 
rules needed to meet the emission 
budget) by September 30, 1999.°* The 
EPA received numerous comments 
concerning this proposed timeframe. 

’ Comments: The EPA received many 
comments on the practicality of 
allowing States 12 months to submit 
SIPs in response to this rulemaking. 
Some commenters articulated that some 
States anticipate administrative 
obstacles that could create problems in 


68 In the NPR, EPA proposed the SIP submittal 
date to be within 12 months of the date of final 
promulgation of this rulemaking. Promulgation 
means signature so long as the rulemaking is made 
available to the public on the same day. : 
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submitting their SIP revisions by 1999. _ entire package of recommended sources listed above as well as other 
On the other hand, many commenters strategies. large steam-producing units (units 
expressed concern about extending the Therefore, under section 110(k)(5) for above 250 mmBtu/hr) which would 
SIP submittal deadline to 18 months the 1-hour NAAQS and section 110{a)(1) include combustion turbines or 
based on the additional adverse impact _ for the 8-hour NAAQS, a demonstration combined cycle systems, as well as 
that NOx emissions from upwind areas __ that each State will meet the assigned _ boilers that do not serve electrical 
would have on downwind air quality if | Statewide emission budget (including _ generators. 
the schedule for reductions were adopted rules needed to meet the The EPA now believes that the SIP 
extended. Arguing that the States would emission budget) must be submitted to approvability criteria should cover all 
have ample time to formulate an __ EPA in its SIP revision. NOx sources serving electric generators 
approvable SIP, these commenters 15 ari with a nameplate capacity greater than 
caaema a 12-month SIP submission + ee th 25 Mwe and all boilers, combustion 
date. : e Nr, escri e turbines and combined cycle units with 
Response: After considering these a listed below that States must —_a maximum design heat input greater 
, iring that SIP inc ude in their ozone transport SIP than 250 mmBtu/hr. The Agency 
comments, EPA is requiring 
revisions be submitted within 12 revisions (62 FR 60365). believes this group is appropriate 
months after the date of signature of this The ae proposed ry the on because of the considerations set forth 
: : “soe approvability criteria for transport in the SNPR. For example, all of these 
final rule. This date is appropriate in submissions appear in 40 CFR 51.121 : 
light of the fact that States which are eae a sources can comply with a mass 
Most of the criteria are substantially emissions limit using reasonabl 
subject to today’s rulemaking will need gantical to those that alread 8 y 
identical to those that already apply to available technology and can accurately 
to achieve reductions in NOx emissions : 
by May 1, 2003. Requiring States to attainment SIPs, for example, a and consistently monitor mass 
Gil’ within the 12- description of control measures that the emissions. In addition, EPA believes 
: : State intends to use. ie that mass emissions limits remain 
month timeframe will ensure that The SNPR proposed additional SIP : : 
propos highly cost-effective for these sources, 
controls necessary to reduce these approvability criteria for control ‘ 
Pprov y cri even when future growth is 
emissions will be in place on time. th ll hel : =. RS 
: ; strategies that will help States meet accommodated within the limits. Based 
The Agency believes the health risks their NOx bud FR 
eir NOx budgets (63 FR 25912-25914). on the analyses in the RIA, EPA projects 
associated with ozone pollution require The legal authori iti uy - A ain 
gal authority for these additional _ that even if actual growth for this group 
the NOx SIP call to proceed approvability criteria was articulated in of sources exceeds EPA’s projected 
expeditiously. Delaying the SIP the SNPR (63 FR 25913, footnote 5). The growth by over one-third, mass emission 
submission date b oes Panis nd , . EPA received numerous comments limits would remain highly cost- 
months would hinder downwind areas’ "related to these additional criteria. effective according to the criteria used 
efforts to improve air quality in a timely a. Source Categories Subject to Sar Hale: 
manner. Additional Approvability Criteria. In the js requiring that the additional SIP 
Twelve months is adequate time to SNPR, EPA proposed that, if a State approvability criteria outlined below 
submit a NOx reduction SIP. States were should choose to meet this SIP call by apply to States that select regulatory 
involved in the OTAG for 2 years and, —_regulating NOx sources (boilers, requirements covering boilers, turbines 
during that time, developed lists of turbines and combined cycle units) and combined cycle units that are 
oe NOx control strategies and serving electric generators with a greater than 250 mmBtu/hr—regardless 
compli ed information about control nameplate capacity greater than 25 of whether they are connected to an 
strategy costs. This groundwork will MWe and boilers with a maximum electrical generator of any size—or to 
assist States in making decisions about _ design heat input greater than 250 boilers, turbines and combined cycle 
their NOx reduction strategies and mmBtu/hr, the State would need to units that serve electrical generators 
should expedite the SIP submittal frame these control measures and greater than 25 Mwe, regardless of the 
process. Further, States developed NOx monitoring requirements as either: (1) heat input capacity of the unit. 
emission inventories for modeling Mass emissions limits, (2) emissions 


> b. Pollution Abatement Requirements. 
purposes during the OTAG process. The rates assuming maximum utilization, or The EPA proposed requiring States that 


States, therefore, have the information (3) an alternative approach, as described choose to meet their budget through 
for the source categories on which to more fully in the next subsection. The _ control requirements for such large NOx 
focus. As a result, many elements EPA solicited comment on the sources to express the requirements in 
needed for putting together a NOx reasonableness of extending these one of three ways: (1) In terms of mass 
reduction strategy have already moved _approvability criteria to additional NOx _ emissions, which would limit total 
forward. sources. The EPA explained that the emissions from a source or group of 
Since OTAG concluded in June 1997, ability to comply with a mass emissions sources; (2) in terms of emissions rates 
the States have had time for internal limit using reasonably available that when multiplied by the affected 
review of data, and refinement oftheir —_ technology and to accurately and source’s maximum operating capacity 
emission inventories. This SIP call consistently monitor mass emissions would meet the tonnage component of 
rulemaking provides EPA’s view of a were key factors for coverage by the the emissions budget for this source or 
reasonable cost-effective strategy to additional approval criteria. for these sources; or (3) an alternative 
reduce NOx in the 23 jurisdictions. The In the S (63 FR 25923), EPA also approach for expressing regulatory 
EPA’s action provides a good starting outlined criteria for sources to requirements, provided the State 
point for State NOx reduction strategies; participate in the NOx Budget Trading demonstrates to EPA that its alternative 
States can embrace the Agency’s Program. The EPA explained that the provides assurance equivalent to or 
approach or use it as a basis for tailoring ability to accurately and consistently greater than option (1) or (2) that 
their own programs. If States elect to monitor NOx mass emissions wasa key _ seasonal emissions budgets will be 
_participate in EPA’s model trading rule, _ factor for participation in the trading attained and maintained. 
the SIP process will be further program. The EPA proposed that the Comments: Seven commenters 
simplified because States can adopt the _ trading program include the same generally support the approach of 


- ‘ 
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expressing regulatory requirements as 
mass emissions limitations. One of these 
commenters does not object to a mass 
limit provided that the limit covers a 
time period no shorter than the ozone 
season, and that sources should be 
allowed to maintain flexibility within 
the ozone season. Several commenters 
generally support a rate-based limit, one 
of which noted that EPA’s own rule- 
effectiveness studies show that rate- 
based limits can be very effective. 
Another commenter opposes the use of 
mass emission limits and urges EPA not 
to require monitoring procedures and 
data generation that are inconsistent 
with current requirements under the 
Acid Rain Program (namely the use of 
an emissions rate limit). Other 
commenters believe that States, not 
EPA, should decide the form of the 
limit. Finally, one commenter 
recommends both a cap on mass 
emissions and an emissions rate 
limitation. 

Response: As explained in the SNPR 
(63 FR 25912), EPA believes that 
regulatory requirements in the form of a 
maximum level of mass emissions for a 
source or group of sources have the 
greatest likelihood of achieving and 
maintaining the Statewide NOx 
emissions budget. As with the entire SIP 
call, the new approvability criteria are 
designed to apply to total emissions 
throughout the ozone season and are not 
intended to apply to shorter time 
periods within the ozone season. This, 
however, does not limit a State’s ability 
to require emissions limitations for a 
shorter time period if deemed necessary 
in a specific ozone attainment plan. 

Although several commenters 
supported using rate-based limits, they 
did not provide evidence to refute EPA’s 
belief that the proposed criteria would 
provide superior environmental results 
over rate-based limits alone. The EPA 
maintains that the proposed criteria 
provide the greatest assurance to 
downwind States that the air emissions 
from upwind States will be effectively 
managed over time. Regarding EPA’s 
rule effectiveness studies, they do 
confirm that rate-based limits can be 
effective in achieving a specific 
emissions rate. However, the studies do 
not address the emissions variations 
that may take place at the regulated 
sources due to changes in utilization 
under rate-based limits, including the 
potential for significant increases, 
particularly in light of utility 
restructuring. Under the proposed 
criteria, mass emissions from the 
regulated sources would stay within a 
fixed tonnage amount despite shifts in 
utilization of the sources. Finally, EPA 
does not believe that the rate-based NOx 


emissions limits prescribed under title 
IV of the CAA are relevant to this 
rulemaking. Since the time of the 1990 
CAA amendments, EPA, States, local 
governments, and the regulated 
community have all gained considerable 
experience with regulatory requirements 
expressed in terms of mass emissions 
limitations which demonstrates their 
feasibility and high degree of 
effectiveness. For these reasons and the 
reasons described in the SNPR, EPA is 
including these additional SIP 
approvability criteria in today’s action. 

c. Monitoring Requirements. The 
Agency proposed requiring these large 
combustion NOx sources to use 
continuous emissions monitoring 
systems (CEMS), and requested 
comment on requiring the use of the 
NOx mass monitoring provisions in 40 
CFR part 75 to demonstrate compliance 
with applicable emissions control 

uirements. 

‘omments: Some commenters 
generally support the use of CEMS for 
large combustion sources. One 
commenter noted that while the . 
preamble and the proposed revisions to 
part 51 would require CEMS on all 
sources, the requirements set forth in 
subpart H of part 75 allow for non- 
CEMS monitoring options for units that 
are infrequently operated or that have 
low mass emissions of NOx. 

Response: The EPA believes that 
programs like the Acid Rain Program 
and RECLAIM have shown that CEMS 
can be effectively used on boilers, 
turbines and combined cycle units to 
demonstrate compliance with a mass 
emissions limitation. The Agency also 
believes that, while CEMS provide more 
consistent and accurate data, allowing 
non-CEMS monitoring options for low- 
emitting or infrequently operated units 
greatly increases the cost effectiveness 
of these requirements without 
significantly jeopardizing the quality of 
the data used to ensure compliance with 
the requirements of the SIP call. 
Therefore, EPA agrees with the 
commenter that the part 75 provisions 
allowing non-CEMS monitoring options 
for low-emitting or infrequently 
operated units are reasonable. The EPA 
is requiring the use of the NOx mass 
monitoring provisions in 40 CFR part 75 
in the final SIP approval criteria. 

d. Approvability of Trading Program. 
In the SNPR, EPA expressed its intent 
to approve the portion of any State’s SIP 
submission that adopts the model rule, 
provided: (1) The State has the legal 
authority to adopt the model rule and 
implement its responsibilities under the 
model rule, and (2) the SIP submission 
accurately reflects the NOx emissions 
reductions to be expected from the 


State’s adoption of the model rule (63 
FR 25913). The EPA also stated that a 
State could develop State regulations in 
accordance with the model rule. In 
Section VII.C.3 of this preamble, the 
Agency clarifies the extent to which a 
State’s regulations may deviate from the 
model rule and still receive streamlined 
approval. Regulations providing for 
streamlined approval appear in 
paragraph (p) of 40 CFR 51.121. 


3. Sanctions 


In the preamble to the proposed rule, 
EPA explained the mandatory sanctions 
process that is established in section 
179(a) and (b) of the CAA (62 FR 60368). 
This process is triggered upon a finding 
by EPA that a State failed to submit a 
SIP in response to a SIP call. One 
sanction—either increased offsets for 
new or modified major stationary 
sources or restrictions on highway 
funding—is imposed 18 months after 
the finding is made and the second 
sanction 6 months later. The EPA 
requested comment on the order in 
which these two sanctions should be 
imposed in response to the SIP call. The 
EPA further requested comment on 
whether EPA should use its discretion 
under section 110(m) to expand the 
geographic scope of the highway 
funding sanction. 

Comment: One commenter 
specifically commented on the order in 
which the two sanctions should be 
imposed. The commenter recommended 
that the offset sanctions apply first—18 
months after the finding—and the 
restrictions on highway funding apply 
second—6 months after the offset 
sanction. 

Response: This is the approach that 
EPA took in its final rule addressing the 
sequence of mandatory sanctions for 
State failures to respond to submittals 
required under part D of title I of the 
CAA. For the reasons stated in the 
preamble to that final rule (59 FR 
39832), EPA is providing in the final SIP 
call rule that the offset sanction will 
apply 18 months after EPA makes a 
finding and the restrictions on highway 
funding will apply 6 months after the 
offset sanction applies. 

Comments: Several commenters 
generally commented that EPA should 
be fair and equitable in making findings 
and imposing sanctions. Other 
commenters suggested that to be fair 
and equitable—and because the 
sanctions are an important backstop to 
ensuring emission reduction are 
achieved—EPA should apply the same 
or similar sanctions to upwind 
attainment areas as to nonattainment 
areas that do not comply with the SIP 


call. Recognizing that the highway 


of 
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sanction can apply to attainment areas — 
only under section 110(m), one 
commenter encouraged EPA to develop 
a mandatory clock for the im cA agp, of 
discretionary sanctions. Finally, one 
commenter stated that the nature and 
timing of sanctions should reflect a 
State’s particular circumstances; 
however, this commenter also 
emphasized the need for parties to know 
the impact of sanctions ahead of time so 
that they can effectively react. 

Response: The EPA agrees that “ 
sanctions are an important backstop and 
plans to make timely findings where 
States fail to submit or submit an 
incomplete or disapprovable SIP in 
response to the SIP call. The EPA agrees 
that areas should be treated fairly and 
plans to ensure that areas with similar 
circumstances are not treated differently 
in making findings of failure to submit 
and incompleteness. However, at this 
time, EPA is not prepared to determine 
whether and when it is appropriate to 
use the discretion provided under 
section 110(m) in imposing sanctions. 
The EPA believes it is not appropriate 
to make a genera! determination 
regarding the application of sanctions 
under section 110(m); rather if 
circumstances warrant the use of 
sanctions under section 110(m), EPA 
may take future rulemaking action to 
use that authority. Before EPA uses the 
section 110(m) authority, EPA must go 
through notice-and-comment 
rulemaking, which should provide 
States adequate certainty about EPA’s 
intentions on the use of discretionary 
sanctions and time to respond to any 
action that EPA may take. 

Comment: One suggested 
that the timeframes for the imposition of 
sanctions are too short and will 
undermine States’ efforts to comply 
with the SIP call. In addition, the 
commenter states that the imposition of 
sanctions serves no useful purpose in 
light of EPA’s intent to promulgate a 
FIP. 

Response: The EPA did not propose 
imposing sanctions more expeditiously 
than the timeframes mandated by the 
CAA. If EPA makes a finding of failure 
to submit or incompleteness shortly 
after the SIP is due, the State will have 
18 months in which to make a 
submission that EPA determines is 
complete before the first sanction would 
be imposed. Thus, the statute provides 
sufficient additional time for the State to 
correct the problem before any sanction 
would apply. Under the statute, 
sanctions apply independently of EPA’s 
obligation to promulgate a FIP. Congress 
recognized that the most efficient and 
effective programs are those operated by 
the State; thus, the CAA provides for the 


continued imposition of sanctions as a 
means to encourage States to adopt a 
program to replace the FIP. 

Comment: One commenter opposes 
restrictions on highway funding 
imposed by any highway sanction in 
nonattainment areas and especially 
Statewide. 

Response: Under section 179(a) and 
(b), the highway funding sanction is one 
of two sanctions that must be imposed 
due to a continuing failure of a State to 
adopt a SIP program, including a SIP in 
response to a SIP call. Under section 
179(b), the highway funding sanction 
can only apply in a nonattainment area. 
However, under the discretionary 
sanctions provision in section 110(m), 
EPA may impose the highway fundin 
Statewide. (See 59 FR 1476, 1479-80 for 
a more detailed discussion.) The EPA 
would undertake notice-and-comment 
rulemaking before imposing sanctions 
beyond the nonattainment area pursuant 
to section 110{m). 

Comments: Finally, several 
commenters recommended that EPA not 
sanction serious areas for failing to 
demonstrate attainment by 1999 where 
those areas are affected by transported 
emissions that will not be controlled 

until after the 1999 attainment date. 

Response: The EPA is not addressing 
in this rulemaking the process for 
imposing sanctions for areas that fail to 
submit or submit incomplete or 
unapprovable attainment 
demonstrations. The EPA recently 
issued a policy memorandum 
explaining how it anticipates addressing 
transport for serious areas through 
rulemaking actions on submitted 
attainment demonstrations. See 
memorandum from Richard D. Wilson, 
EPA Acting Assistant Administrator, to 
EPA Regional Administrators, dated 
July 16, 1998, “Extension of Attainment 
Dates for Downwind Transport Areas.” 

In the preamble to the proposed rule, 
EPA indicated that if an area fails to 
implement an approved SIP, the Agency 
can make a finding that triggers the 
sanctions clock but does not trigger an 
obligation to promulgate a FIP. Com 
sections 179(a)(1) and 110(c)(1). One 
commenter noted that EPA should take 
a forceful role in assuring 
implementation. Implementation of 
control measures to achieve the 
reductions required under the NOx SIP 
call is crucial in moving all areas to 
attainment of the ozone standards. The 
EPA intends to make findings of failure 
to implement where the circumstances 
warrant such a finding. 


4. FIPs 


Comment: The EPA received several 
comments supporting the approach 


outlined in the NPR in which EPA 
would propose a FIP at the same time 
as taking final action on the SIP call. 
The comments noted that the FIPs may 
be necessary to enforce the SIP call 
budgets and to assure fair treatment of 
complying States and industry as 
compared to States that are not 
responsive to the SIP call. In addition, 
many comments were submitted urging 
EPA to delay proposal of FIPs until (1) 
after the States have had time to 
respond to the SIP call, (2) the need for 
the FIP is established, or (3) up to 2 
years after the final SIP call. 

Response: Also signed today is a 
separate notice titled “Federal 
Implementation Plans to Reduce the 
Regional Transport of Ozone,” EPA is 
proposing FIPs for each of the 
jurisdictions affected by the final SIP 
call rulemaking. While EPA will have a 
non-discretionary duty to promulgate a 
FIF within 2 years of a finding that a 
State has failed to submit a complete 
SIP, EPA agrees with certain 
commenters that the timing of the FIP 
proposal should allow for promulgation 
in time to require NOx emissions 
recluctions by sources at about the same 
time in States that comply with the SIP 
call and States that do not. Under a 
delayed FIP proposal approach, sources 
in the non-complying States might 
experience an unfair competitive 
advantage over sources in States which 
elected to reduce their NOx emissions 
and reduce interstate transport of ozone 
and ozone precursors in an earlier 
timeframe, consistent with the SIP call 
rulemaking. More importantly, delaying 
the FIP proposal would potentially 
delay reductions of ozone pollution and 
NOx emissions in any non-complying 
State which would unnecessarily 
jeopardize attainment and public health 
and welfare. Therefore, proposing a FIP 
today will ensure that EPA can 
promulgate a FIP very shortly after the 
time the SIPs are due, in the event of 
any State’s failure to comply with 
today’s final rule. 


B. Emissions Reporting Requirements 
for States 


As stated in the November 7, 1997 
NPR and the May 11, 1998 SNPR, the 
EPA believes it is essential that 
compliance with the regional control 
strategy be verified. Tracking emissions 
is the principal mechanism to ensure 
compliance with the SIP call and to 
assure the downwind affected States 
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and EPA that the ozone transport 
problem is being mitigated. 
1. Use of Inventory Data 

If tracking and periodic reports 
indicate that a State is not implementing 
all of its NOx contro] measures 
beginning on May 1, 2003 or is off track 
to meet its required reductions by 
September 30, 2007, EPA will work 
with the State to determine the reasons 
for noncompliance and what course of 
remedial action is needed. The EPA will 
expect the State to submit a plan 
showing what steps it will take to 
correct the problems. Noncompliance 
with the NOx transport SIP call may 
lead EPA to make a finding of failure to 
implement the SIP and potentially to 
implement sanctions, if the State does 
not take corrective action within a 
specified time period. 

The EPA will use 2007 data to assess 
how each State’s SIP actually performed 
in meeting the statewide NOx emissions 
budget. 


2. Response to Comments 

The EPA proposed reporting 
requirements in the May 11, 1998 SNPR. 
That proposal elicited several comments 
during the public comment period. 
Some of these comments resulted in 
changes to the final reporting 

uirements. 

omment: One commenter asked that 
the EPA review the need for triennial 
collection of annual (i.e for the full year) 
emissions data for uncontrolled sources, 
as compared to collection of only ozone 
season data for uncontrolled sources. 

Response: The EPA has reviewed the 
need for reporting of full year emissions 
(as opposed to only ozone season 
emissions), and has revised the final 
rule to remove a requirement that full 
year emissions be reported. In the final 
rule, only ozone season emissions must 
be reported in the annual, triennial and 
2007 reports. This NOx SIP call is aimed 
at controlling transport of emissions 
during the ozone season and reporting 
of full year emission for the purposes of 
this SIP call is not necessary. 

Comment: One commenter said that 
EPA should evaluate the reporting 
burden to entities other than the 22 
States and the District of Columbia. 
These entities are likely to include 
owners/operators of facilities that will 
be required to report emissions data to 
States as part of this information 
collection. Another commenter said - 
EPA should address the additional 
resource burden on States and facilities 
required to report. 


© Legal authority for the reporti 
was articulated in the supplemen' 
proposed 


requirements 
notice of 


rulemaking (63 FR 25915-6). 


Response: Since the emissions 
reporting rule does not place 
requirements directly on any sources © 
but only on the 23 jurisdictions which 
receive the SIP call, the EPA is under no 
legal obligation to evaluate the indirect 
burdens on sources that may result from 
the promulgation of this rule. However, 
based on EPA’s assumed control 
strategy, EPA has performed an analysis 
of costs which could be incurred by 
facilities if States require facilities 
analyzed in EPA’s assumed control 
strategy to report information to aid 
States in complying with the rule. This 
cost information includes both capital 
costs for monitoring equipment, such as 
continuous emission monitors, and 
labor costs for testing. These costs are 
included in the RIA for this rule which » 
is located in the docket for the 
rulemaking (docket no. A-96—56). 

Comment: One commenter is 
concerned that the definition of point 
and area sources does not coincide with 
the definition of smaller point sources . 
included in the inventory, nor with the 
definition of major sources in ozone 
nonattainment areas where the 
threshold is either 25 or 50 tons per 
year. Another commenter stated that the 
definition of ‘‘point source” should 
reach at least down to the 50 ton per 
year level, if not lower. This commenter 
also said that, for consistency, EPA 
should have a single definition of “point 
source” for the purpose of this rule. 

Response: All sources with NOx 
emissions equal to or greater than 100 
tons per year will remain point sources. 
However, the EPA has revised its 
definition of point source for this final 
rule’s reporting requirements to allow 
States the option of specifying a smaller 
threshold than 100 tons/year of NOx for 
defining point source. When a State 
chooses this option, non-mobile sources 
smaller than the State-defined threshold 
would be area sources in that State. This 
allows States to tailor their definition of 
point source to maintain consistency 
with their own current requirements. 

In the proposal, the EPA specifically 
solicited comments on whether the 
State reporting time for source 
emissions should be shortened to no 
later than 6 or 9 months after the end 
of the calendar year for which the data 
are collected. This would allow 
corrective actions, if needed, to be taken 
prior to the next ozone season. The EPA 
also solicited comments on whether 
different reporting schedules should be 
established for the different source 
categories, so that the data which can be 
obtained more readily would be 
submitted sooner. The EPA has received 
several comments on these topics, 
suggesting a variety of reporting times. 


Comment: A State recommended that. 
since the performance of electric 
generating facilities is known promptly, 
EPA should shorten the.reporting time 
to no later than 4 to 6 months after the 
end of the ozone season for which the 
data are collected. The comment did not 
specify whether this reporting period , 
which is shorter than the proposed 12 
months, would apply only to electric 
generating facilities or should apply to 
all NOx emitting sources. Another State 
said the point source emissions 
reporting period can be shortened to 9 
months. Other commenters favored.a 12 
month or more reporting period. Several 
commenters did not believe that 12 
months after the end of the calendar. 
year is a reasonable time to submit 
reports and suggested periods ranging 
from 18 to 24 months. Some 
commenters thought the reporting time 
for area and mobile sources must be 
longer than for point sources; one 
commenter thought the reporting time 
for all source types should be uniform. - 


Response: Many of the emissions from 
large electric generating facilities would 
be reported directly to EPA more 
rapidly than 12 months, if States elect 
to adopt the model trading program; 
however, the EPA continues to believe 
that 12 months from the end of the 
calendar year for which the data is 
collected is a reasonable time to require 
a State to report all emissions from all 
types of sources. This 12 month period 
is supported by the comments which 
say that 12 months, or even less in some 
situations, is a sufficient reporting time. 
The EPA believes that States can report 
emissions from area and mobile sources, 
as well as stationary sources, within the 
12 month period. The uniform 12 month 
reporting period for all source types was 
chosen to simplify reporting 
requirements. However, a State has the 
option of collecting emissions from 
particular sectors more rapidly if it 
wishes. Therefore in the final rule, the 
EPA is requiring that States submit the 
required annual and triennial emissions 
inventory reports no later than 12 
months after the end of the calendar 
year for which the data are collected. 
Because downwind nonattainment areas 
will be relying on the upwind NOx 
reductions to assist them in reaching 
attainment by the required dates, EPA 
believes it is important that data be 
submitted as soon as practicable to 
verify that the necessary emissions 
reductions are being achieved. Early 
reports will allow States to more quickly 
respond to implementation problems 
detected by the reports. States should 
formally notify the appropriate EPA 
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Regional Office when making the 
submittals. 


3. Final Rule 


After taking into account the 
comments submitted in response to the 
May 11, 1998 proposal, EPA today is 
promulgating emission inventory 


reporting requirements for States subject 
to the NOx SIP call. The regulatory text 
appears in 40 CFR 51.122, and the main 
emission reporting requirements are 
summarized in Table VI-1 below. 


TABLE VI-1.—SUMMARY OF NOx REPORTING REQUIREMENTS 


If you own or operate 


and 


then, your State must report to EPA the 
source’s 


A point source 


You are not subject to regulations 


'The EPA considers the State to rely on regulations to achieve the NOx reductions required if those regulations require reductions beyond 
those reflected in the base case 2007 inventory. 

2Ozone season is May 1 through September 30. 

3 Triennial reporting (which is every 3 years) starts with emissions occurring in 2002. 


4 Annual reporti 
5 Triennial and 2 


ennial and 2007 reports. However, the triennial reports start with emissions 


sions occurring in the year 2003. 


4. Data Elements to be Reported 


In addition to reporting the NOx 
emissions values shown in Table VI-1, 
the State must report other critical data 
necessary to generate and validate these 
values. This includes data used to 
identify source categories such as site 
name, location and (source 
classification code) SCC codes. It also 
includes data used to generate the NOx 
emissions values such as fuel heat 
content and activity level. The specific 
data elements required for each source 
category are further defined in 40 CFR 
51.122. 


starts with emissions occurring in 2003. 

®The data elements in the annual report for area and mobile sources satisfy the reporting requirements 
occurring 


5. 2007 Report 


The EPA is requiring that States 
submit to EPA for the year 2007 a 
special onetime statewide NOx 
emissions inventory from all NOx 
sources (point, area, and mobile) within 
the State. The data reporting 
requirements are identical to the 
reporting requirements for the triennial 
inventories, and this reporting 
requirement is being imposed to allow 
evaluation of whether the budget is met 
in 2007. This one-time special inventory 
is necessary because the ordinary 3-year 
reporting cycle does not fall in the year 
2007. 

States which must submit the 2007 
inventory may project incremental 


in the year 2002 and 


for these source 


source categories for the tri- 
the annual 


reports start with emis- 


in emissions from 2007 to 2008 
to allow the 2008 inventory requirement 
to be more easily met and to reduce the 
burden on States which must submit 
full NOx inventories for consecutive 
years, i.e., 2007 and 2008. 


The EPA received comments saying 
that EPA should not require the special 
report in 2007 due to increased 
resources required but rather should 
adjust the schedule of the triennial 
reports so that a triennial report year 
will fall on 2007. Alternatively, the EPA 
could eliminate the 2008 triennial 
report. The EPA has considered these 
alternatives, but believes that the 
schedule which was proposed is 
necessary to maintain consistency with 


x ired in this 
SIP call!. 
1. triennially 35. 
2. for 20075. 
A POINt SOUICE .........csecceseeseecsessesssseenseeeseeesseeeee | YOU are Subject to regulations relied on to | Ozone season emissions. 
achieve the NOx reductions required in this 
SIP call'. 
1. annually +. 
2. triennially >. 
3. for 2007 5. 
AM AFCA SOUPCE | YOU Are NOt Subject to regulations relied on to | Ozone season emissions. 
achieve the NOx reductions required in this : 
SIP cail!. 
4 1. triennially. 
2. for 2007. 
achieve the NOx reductions required in this 
SIP call!. 
1. annually ©. 
2. triennially. 
3. for 2007. 
A MODIIE SOUICE .........sececssersesssereseessesseseeeeee | YOU are NOt Subject to regulations relied on to | Ozone season emissions. 
achieve the NOx reductions required in this 
SIP call!. 
1. triennially. 
2. for 2007. 
achieve the NOx reductions required in this 
SIP call'. 
1. annually ©. 
2. triennially. 
3. for 2007. 
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other EPA reporting requirements and is 
not unnecessarily burdensome. 


6. Ozone Season Reporting 


The EPA is requiring that the States 
provide ozone-season (i.e., May 1 
through September 30) inventories for 
the sources for which the State reports 
annual, triennial and 2007 emissions. 
The ozone season emissions may be 
calculated from annual data by 
prorating emissions from the ozone 
season by utilization factors that must 
be reported and that are further defined 
in 40 CFR 51.122. For the triennial and 
2007 reports, ozone season emissions 
from all NOx source categories within 
the State, controlled or uncontrolled, 
must be reported. The EPA is requiring 
that each State provide its ozone season 
calculation method to EPA for approval. 


7. Data Reporting Procedures 


When submitting a formal NOx 
budget emissions report and associated 
data, the State should formally notify 
the appropriate EPA Regional Office of 
its activities. States are required to 
report emissions data in an electronic 
format to one of the locations given 
below. Several options are available for 
data reporting. The State may choose to 
continue reporting to the EPA 
Aerometric Information Retrieval 
System (AIRS) using the AIRS facility 
subsystem (AFS) format for point 
sources. (This option will continue for 
point sources for some period of time 
after AIRS is reengineered (before 2002), 
at which time this choice may be___ 
discontinued or modified.) A second 
option is for the State to convert its 
emissions data into the Emission 
Inventory Improvement 
Electronic Data Interchange (EIIP/EDI) 
format. This file can then be made 
available to any requestor, either using 
E-mail, floppy disk, or value added 
network, or can be placed on a file 
transfer protocol (FTP) site. As a third 
option, the State may submit its 
emissions data in a proprietary format 
based on the EIIP data model. For the 
last two options, the terms “submitting” 
and “reporting” data are defined as 
either providing the data in the EIIP/EDI 
format or the EIIP based data model 
proprietary format to EPA, Office of Air 
Quality Planning and Standards, 
Emission Factors and Inventory Group, 
directly or notifying that group that the 
data are available in the specified format 
and at a specific electronic location 
_ {e.g., FTP site). A fourth option for 
annual reporting (not for third year 
reports) is to have sources submit the 
data directly to EPA. This option will be 
available to any source in a State that is 
both participating in an approved 


trading program and that has agreed to 
submit data in this format. The EPA will 
make both the raw data submitted in 
this format and summary data available 
to any State that chooses this option. 
For the latest information on data 
reporting procedures, call the EPA Info 
Chief help desk at (919) 541-5285 or e- 
mail to info.chief@epamail.epa.gov. 


8. Confidential Data 


Emissions data being requested in 
today’s action are not considered 
confidential by the EPA (See 42 U.S.C. 
7414). However, some States may 
restrict the release of certain types of 
data, such as process throughput data. 
Where Federal and State requirements 
are inconsistent, the EPA Regional 
Office should be consulted for final 
reconciliation. ; 


C. Timeline 


The reporting requirements fit into 
the general time line summarized 
below: 

September 30, 1999—Deadline for SIP 
submissions in response to this SIP call. 
2002—The first triennial emissions 

inventory report must be submitted 

for ozone season emissions for this 
year. States must collect emissions 
inventory information for all NOx 
sources in the State. This report must 

be submitted by December 31, 2003 

(i.e., 12 months after the end of the 

calendar year for which the data are 

collected.) 

May 1, 2003—The SIP measures 
required to achieve the NOx 
reductions must be implemented by 
this date. 

2003—The first annual emissions 
inventory report must be submitted 
for certain ozone season NOx 
emissions for this year. Specifically, 

States must collect emissions 

information regarding all sources for 

which the State is relying on 
measures to meet its NOx budget 

(“SIP call sources”). This report is 

due December 31, 2004. 
2004—The second annual emissions 

inventory report must be submitted 

for ozone season emissions from SIP 
call sources for this year. This report 

is due December 31, 2005. 
2005—The second triennial report must 

be submitted for ozone season 

emissions from all NOx sources for 
this year. The report is due December 

31, 2006. 
2006—The third annual report must be 

submitted for ozone season emissions 

from SIP call sources in the State for 
this year. This report is due December 

31, 2007. 
2007—The special year 2007 emission 

inventory report for ozone season 


emissions from all NOx sources in the 

State must be submitted for this year. 

This report is due December 31, 2008. 

The EPA will assess whether States 

have met their budgets in the year 

2007. 
2008—The third triennial emissions 

inventory report must be submitted 

for ozone season emissions for this 

year. This report is due December 31, 

2009. 

Annual and triennial reports must 
continue to be submitted in future years 
beyond 2008 in order for the EPA to 
track compliance with the budget or any 
revisions to the budget that may occur 
after 2007. 


VII. NOx Budget Trading Program 


A. General Background 


In the November 7, 1997 proposed 
rulemaking, EPA offered to develop and 
administer a multi-state NOx trading 
program to assist States in the 
achievement of their budgets. Today’s 
notice sets forth a model program on 
which States may choose to base their 
SIP submittal. The trading program 
employs a cap on total emissions in 
order to ensure that emissions 
reductions under the transport 
rulemaking are achieved and 
maintained, while providing the cost 
effectiveness of a market-based system. 
States can voluntarily choose to 
participate in the NOx Budget Trading 
Program by adopting the final model 
tule, which is a fully approvable control 
strategy for achieving over 90 percent of 
the emissions reductions required under 
the transport rulemaking. 


B. NOx Budget Trading Program 
Rulemaking Overview 

Prior to publication of the proposed 
NOx Budget Trading Program, EPA held 
two public workshops to solicit 
comments and suggestions from States 
and other stakeholders on a NOx cap- 
and-trade program. Over 150 people 
participated in each of the workshops. 
To facilitate meaningful comments from 
these participants, EPA developed 
papers on critical issues that were made 
available for review prior to each 
workshop. These papers discussed 
major issues relevant to developing a 
NOx Budget Trading Rule, delineated 
options and, in some cases, offered 
recommendations. The issues associated 
with each working paper were 
presented at the workshops, followed by 
open discussion periods allowing 
workshop participants to comment and 
discuss each issue. Input from 
workshop participants was extremely 
helpful in drafting the proposed NOx 


Budget Trading Program. In addition to 
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input gained from the workshop 
process, the NOx Budget Trading 
Program builds directly upon the Ozone 
Transport Commission’s NOx Budget 
and recommendations from the 
OTAG’s Trading and Incentives 
Workgroup. On May 11, 1998, EPA 
published the proposed NOx Budget 
Trading as a part of the 
supplemental notice for the proposed 
ozone transport rulemaking. The final 
NOx Budget Trading Rule published in 
today’s notice reflects changes that have 
been made in response to comments 
received on the May 11, 1998 proposal. 


C. General Design of NOx Budget 
Trading Program 


1. Appropriateness of Trading Program 
The EPA proposed that a voluntary 
market-based program be established as 

one possible means for a State to meet 
its NOx emissions reduction obligations 
under the NOx SIP call. The vast 
majority of commenters, including 
States, industry, and environmental 
groups, supported a market approach 
over traditional “command and control” 
mechanisms to fulfill reduction 
requirements. However, many 
commenters argued that the proposed 
State budgets, based on the cost- 
effectiveness of an emission limit of 
0.15 Ib/mmBtu for large combustion 
sources, are too stringent to provide 
sufficient surplus allowances to support 
a market. These commenters argued that 
cost and technological constraints 
would prevent regulated sources from 
over-controlling, thus reducing the pool 
of allowances and the cost savings EPA 
predicts would accompany trading. 
However, several other commenters 
stated that the trading program was the 
most cost-effective means to reduce 
emissions and would in fact generate 
sufficient allowances for trading. These 
commenters noted that all but the 
highest emitting coal-fired units can 
achieve this rate, and that many sources 
are able to achieve emission limits 
significantly below 0.15 lb/mmBtu. 
They also argued that, at least in the 
early years of the trading program, the 
growth factors used to determine the 
budgets will lead to a less stringent 
emission reduction requirement than 
0.15 lb/mmBtu. 

The EPA notes that nothing requires 
a State to impose a 0.15 lb/mmBtu limit 
on its large combustion sources. The 
States will select in their SIPs which 
sources to regulate and the type of 
regulation to impose in order to achieve 
their NOx budgets. The EPA believes 
that trading for large combustion 
sources under a budget based on 0.15 
Ib/mmBtu is a feasible, highly cost- 


effective means of meeting a State’s 
budget. The Agency believes that 0.15 
lb/mmBtu can easily be achieved by gas 
and oil-fired boilers. In fact, more than 
50 percent of gas and oil-fired boilers 
already operate at NOx levels below 
0.15 Ib/mmBtu and should therefore 
easily be able to generate excess 
allowances if trading is allowed. The 
EPA recognizes that for coal-fired 
boilers to operate at or below a 0.15 Ib/ 
mmBtu emission limit, selective 
catalytic reduction (SCR) will generally 
be necessary. Under a trading scenario, 
however, if one coal-fired boiler is able 
to emit below 0.15 lb/mmBtu by 
installing SCR, it can provide excess 
allowance to another coal-fired boiler 
and obviate the need jor that boiler to 
install SCR. (For further technical 
justification for the feasibility of 0.15 Ib/ 
mmBtu, see Section III.B.2 of this 
preamble.) In summary, EPA concludes 
that, should a State elect to control large 
combustion sources with a budget based 
on an emission rate of 0.15 lb/mmBtu, 
ample allowances would exist to sustain 
a market under the NOx Budget Trading 
Program. 

Several of the commenters who did 
not support the trading program 
proposed by EPA were generally wary of 
the use of market approaches for 
environmental regulation, especially in 
the context of ozone attainment 
strategies, citing concerns that 
emissions in existing nonattainment 
areas may increase under such a 
program. The EPA, however, believes 
that a trading program is an appropriate 
mechanism to achieve the NOx 
reductions required under the SIP call. 
The EPA proposed the trading program 
in the SNPR based on recommendations 
from OTAG, experience from the Ozone 
Transport Commission, and EPA’s 
public workshops held in November 
and December 1997. This trading 
program was designed to mitigate 
transport of ozone and its precursors to 
facilitate attainment and maintenance of 
the ozone NAAQS. Analyses in 
conjunction with the SIP call show that 
implementation of a trading p 
with a uniform control level results in 
no significant changes in the location of 
emissions reductions than would result 
from a non-trading scenario 
(“Supplemental Ozone Transport 
Rulemaking Regulatory Analysis”, April 
1998, page 2-19). The NOx reductions 
required by the SIP call will 
significantly lower background levels of 
ozone and can be coupled with local 
measures to achieve further NOx 
reductions, as well as VOC reductions, 
where necessary to reach attainment. 
States concerned with contribution by 


local sources in the trading program are 
free to limit emissions from particular 
sources by imposing source-specific 
emission limits where deemed 
necessary. 

2. Alternative Market Mechanisms 


The SNPR proposed to establish a 
model cap-and-trade program for certain 
large combustion sources. This 
proposed program employs a cap on 
total emissions to ensure achievement 
and maintenance of the emissions 
reductions required under the NOx SIP 
call while providing the flexibility and 
cost effectiveness of a market-based 
system. Several commenters supported 
EPA's recommendation for a cap-and- 
trade program. Several others 
complained that EPA’s focus on a 
capped trading program was 
inappropriate, citing OTAG’s 
recognition that NOx market systems 
could also be implemented without an 
emissions cap. As a result, these 
commenters felt that EPA could not 
make a cap a prerequisite to approval of 
a State trading program. They suggested 
that EPA recognize that a rate-based 

program can be part of a viable SIP, 
perhaps by outlining _oawseca of an 
acceptable alternative program o 
working with OTAG States to aes a 
rate-based program that would better 
accommodate future growth. Another 
issue raised by a few commenters was 
that the trading program would either 
conflict with or would i eee existing 
local or State-based tradin 

The EPA first reiterates that e model 
program is voluntary (63 FR 25918). In 
providing a cap-and-trade program as a 
streamlined means by which to comply 
with the NOx SIP call, EPA does not 
preclude implementation of other 
solutions. The purpose of the trading 
program is to provide a compliance 
mechanism that capitalizes on a proven 
means of cost effectively meeting a 
specific emissions budget that the 
Agency will assist States in 
administering. 

As OTAG concluded, the procedures 
for a cap-and-trade pi have 
already been developed and used 
successfully, whereas procedures for 
other types of multi-state trading 
programs have not been developed and 
implemented to the same degree. 
Therefore, EPA does not have the same 
level of experience or established 
protocols to follow in the design and 
adrninistration of other types of trading 
programs. The OTAG did encourage 
development of provisions to 
implement other types of trading 
programs, and EPA recognizes that these 
alternative trading programs may be 
appropriate in some circumstances. 


57458 


Federal Register/Vol. 63, No. 207/Tuesday, October 27, 1998/Rules and Regulations 


However, EPA recommends a cap-and- 
trade program for purposes of the NOx 
SIP call because, by limiting total NOx 
emissions to the level determined to 
address the interstate transport problem, 
a cap better ensures achievement and 
maintenance of the environmental goal 
articulated in the NOx SIP call. In 
contrast, under a non-cap trading 

p , the addition of new sources to 
the regulated sector or increased 
utilization of existing sources could 
increase total emissions above the level 
determined to address transport, even 
though a NOx rate limit is met. 

States, however, have the flexibility to 
respond as they see fit to meet their 
emissions budgets established under the 
NOx SIP call. States are free to pursue 
other regulatory mechanisms or include 
other types of trading programs in their 
SIPs, whether newly created or already 
existing, on the condition that they meet 
EPA’s SIP approval criteria as 
delineated for the NOx SIP call. These 
criteria mandate that regulatory 
requirements for boilers, turbines and 
combined cycle units that are greater 
than 250 mmBtu or that serve electrical 
generators that are greater than 25 MWe 
be expressed in one of three ways: (1) 
In terms of mass emissions; (2) in terms 
of emissions rates that when multiplied 
by the affected sources’ maximum 
operating capacity would meet the 
tonnage component of the emissions 
budget for these sources; or (3) an 
alternative approach for expressing 
regulatory requirements, provided the 
State demonstrates, to EPA’s 
satisfaction, that its alternative provides 
equivalent or greater assurance than 
options (1) or (2) that seasonal 
emissions budgets will be attained and 
maintained. For further information 
regarding SIP approvability criteria, see 
Section VI.A.2.b of this preamble. 


3. State Adoption of Model Rule 


In the SNPR, EPA proposed that 
States electing to participate in the NOx 
Budget Trading Program could either 
adopt the model rule by reference or 
develop State regulations in accordance 
with the model rule. The few 
commenters on this issue were 
primarily concerned about lack of 
guidance by EPA in this area for State 
adoption of the model rule and the 
potential for deviation from the model 
rule in the State-adopted rules. This 
section clarifies EPA’s intent in issuing 
a model rule and distinguishes between 
sections of the model rule that State 
rules must mirror, and those that States 
may choose to alter or eliminate while 
maintaining a SIP that is approvable for 
purposes of joining the NOx Budget 
Trading Program. 


a. Process for Adoption. One 
commenter suggested that rather than 
adopting the NOx Budget Trading 
Program, it should be sufficient for each 
State to include a statement in its SIP 
declaring that the State will participate 
in the Federal program, along with a 
demonstration of the authority for the 
State to do so. This would leave the 
details in the Federal rule and avoid 
differences that could arise through 
each State adopting its own rule. 
However, EPA does not have the 
statutory authority under title I to 
promulgate a Federal cap-and-trade 
oo to achieve a State’s SIP call 

udget unless the State fails to respond 
adequately to the SIP call. The EPA 
understands the commenter’s concern 
regarding differences among State rules 
to implement the NOx Budget Trading 
Program, and intends to ensure 
consistency as explained in the 
following Section. 

The EPA’s intent in issuing a model 
rule for the NOx Budget Trading 
Program is to provide States with a 
model program that serves as an 
approvable strategy for achieving more 
than 90 percent of the required 
reductions under the NOx SIP call. 
States choosing to participate in the 
program will be responsible for 
adopting State regulations to support 
the NOx Budget Trading Program, and 
submitting those rules as part of the SIP. 
As articulated in the proposed 
rulemaking (63 FR 25920), there are two 
legal alternatives for a State to use in 
joining the NOx Budget Trading 
Program: incorporate 40 CFR 96 by 
reference into the State’s regulations, or 
adopt State regulations that mirror 40 
CFR part 96 but for the variations and 
omissions described below. 

b. Model Rule Variations. The EPA 
would like to clarify the variations and 
omissions from the model rule that are 
acceptable in a State rule, to provide 
States flexibility while still ensuring the 
environmental results and 
administrative feasibility of the 
program. More specifically, EPA will 
clarify those variations that maintain a 
State’s eligibility for the streamlined SIP 
approval associated with adoption of 
the model rule, those changes that will 
require more extensive review by EPA 
prior to approval, and those changes 
that are not acceptable for incorporation 
into the NOx Budget Trading Program. 

In order for a SIP revision to be 
approved for State participation in the 
NOx Budget Trading Program, on a 
streamlined basis or otherwise, the State 
rule should not deviate from the model 
rule except in the areas of applicability, 


_ NOx allowance allocation methodology, 


and early reduction credit methodology 


(all of which are described briefly in the 
following paragraphs and in more detail 
in subsequent Sections of today’s 
notice). Deviations from the model rule 
regarding allocation methodologies and 
early reduction credit methodologies as 
defined in this Section do not impact a 
State’s eligibility for streamlined 
approval of its SIP with respect to the 
NOx Budget Trading Program. However, 
some deviations regarding applicability 
will require more extensive EPA review, 
as explained below. Changes to program 
applicability may render a State’s rule 


_ ineligible for streamlined approval, 


though the rule would still be eligible 
for approval after a more thorough EPA 
review. 

State rules that deviate beyond the 
applicability, allocation, and early 
reduction credit flexibility provided in 
the model rule would not be approvable 
for inclusion in the NOx Budget Trading 
Program. SIPs incorporating a trading 
program that is not approved for 
inclusion in the broader NOx Budget 
Trading Program may still be acceptable 
for purposes of achieving some orallof — 
a State’s obligations under the NOx SIP 
call, provided the SIP criteria outlined 
in Section VI.A.2.b are met. However, 
only States participating in the NOx 
Budget Trading Program would be 
included in EPA’s tracking systems for 
NOx emissions and allowances used to 
administer the multi-state trading 

rogram. 
For States participating in the NOx 
Budget Trading Program, applicability is 
one of the three main areas in which the 
State may deviate from the model rule. 
State rules need to include an 
applicability section that at least covers 
the core sources defined in the model 
rule, but States may allow additional 
stationary sources to participate in the 
trading program. These sources must be 
able to monitor and report emissions in 
accordance with the model rule, and 
identify an individual responsible for 
fulfilling program requirements to be 
eligible for inclusion. States have three 
options to expand applicability and one 
to limit it, as explained in the following 
paragraphs. 

States may choose to expand 
applicability either by: (1) Including 
smaller sources in the core source 
categories, (2) including additional 
source categories, or (3) providing 
individual sources the ability to opt in. 
Expansion of applicability to smaller 
core sources will maintain the State’s 
eligibility for streamlined SIP approval 
with regard to the NOx Budget Trading 
Program. Including additional source 
categories beyond the core sources (e.g., 
municipal waste combustors), however, 
will require more careful review by EPA 
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in some cases to ensure that the trading 
program requirements can be met, and 
therefore preclude streamlined SIP 
approval otherwise associated with 
adoption of the model rule. Regarding 
individual source opt-ins, States have 
the discretion to determine whether or 
not to include this provision in their 
State rule. The opt-in provision is not a 
prerequisite to approval of a SIP 
incorporating the NOx Budget Trading 
. However, if a State does 
choose to include provisions for opt-in 
sources, these provisions must mirror 
those in the model rule. Providing the 
provisions do so, the SIP remains 
eligible for streamlined EPA approval. 
tates may also choose to limit 
applicability of the trading program by 
lowing units with a low federally 
enforceable NOx emission limit (e.g. 25 
tons per control period) to be exempt 
from trading program requirements. A 
State may include this exemption 
provision as it appears in the model rule 
to allow these sources not to participate 
in the trading program, or a State may 
omit the provision. Neither of these 
actions will interfere with streamlined 
SIP approval by EPA, provided the 
exemption provisions mirror the model 
rule if included in the State rule. 

In terms of allocations, States must 
include an allocation section in their 
rule, conform to the timing 
requirements for submission of 
allocations to EPA that are described in 
this preamble, and allocate an amount 
of allowances that does not exceed their 
State trading program budget. However, 
States may allocate NOx allowances to 
NOx budget sources according to 
whatever methodology they choose. The 
EPA has included an optional allocation 
methodology in 40 CFR part 96, but - 
States are free to allocate as they see fit 
within the bounds specified above, and 
still receive streamlined SIP approval 
for purposes of the NOx Budget Trading 


Today’s final rule also includes an 
optional methodology in § 96.55(c) that 
States may use for issuing early 
reduction credits from the State 
compliance supplement pools. 
However, States may distribute the State 
compliance supplement pool to sources 
as they wish in accordance with the 
requirements set forth in 40 CFR 
51.121(e)(3) and still receive 
streamlined SIP approval for purposes 
of the NOx Budget 

In summary, a State is eligible for 
streamlined approval of the portion of 
their SIP incorporating the NOx Budget 
Trading Program if the State adopts all 
the provisions of the model rule (e.g., 
banking and monitoring provisions) 
with variations incorporated only in the 


manner explained in this Section. 
Streamlined approval requires that 
applicability extends only to the core 
sources, or to core sources and smaller 
sources within the core source 
categories and that the opt-in provision 
and the exemption option for sources 
with a low federally permitted emission 
limit, if included, mirror those in the 
model rule. Regarding allocations, 
eligibility for streamlined approval 
extends to those State rules whose 
allocations do not exceed the State 
trading program budget and are 
determined in accordance with the 
timing requirements delineated in the 
model rule. A State rule is still eligible 
for approval, but not streamlined 
approval, if the applicability 
determination for the NOx Budget — 
Trading Program extends beyond the 
core sources to additional source 
categories, to allow for the additional 
review necessary to ensure such an 
extension of applicability is 
administratively feasible and 
environmentally sound. A State rule is 
also eligible for streamlined approval if 
it includes methodologies for issuing 
credit from the State compliance 
supplement pool in accordance with the 
provisions in 40 CFR 51.121(e)(3). 
Differences among States in these areas 
will provide flexibility while not 
detracting from the operation or 
implementation of the multi-state 
trading program. Therefore, variations 
as explained in this section are 
acceptable to EPA with assurance that 
State rules will be sufficiently 
consistent. In addition, joint 
implementation of the program with 
EPA will ensure that once these 
consistent rules are established, they 
will be implemented consistently as 
well. 

Several commenters expressed 
concern that the lack of prohibitions on 
State-imposed trading restrictions in 
conjunction with the model rule would 
lead to variation between States and 
cripple the trading p . The EPA 
agrees with commenters that additional 
restrictions imposed on the trading 
program by individual States could 
increase economic costs without 
providing significant environmental 
benefit. Therefore, EPA does not believe 
that any restrictions on trading are 
necessary, and does not foresee 
approving State rules that include 
trading restrictions in SIPs 
incorporating the NOx Budget Trading 
Program. However, to address local air 
quality problems, a State participating 
in the NOx Budget Trading Program 
may establish permit limitations for 
specific sources participating in the 


trading program. The EPA considers 
such a limitation appropriate given local 
air quality concerns and does not 
consider it a trading restriction, and 
therefore the incorporation of such 
limitations will not preclude 


_ streamlined SIP approval. These sources 


would still participate in the NOx 
Budget Trading Program and the 
unconstrained market operating in the 
program, but could not use allowances 
to exceed their permit limitation; the 
source would be held to the permitted 
limit, regardless of how many 
allowances it holds for the purposes of 
the trading program. This topic is 
discussed in more detail in the next 
Section. 


4. Unrestricted Trading Market 


a. Geographic Issues. For the NOx SIP 
call, EPA is basing the State budgets on 
the uniform application of reasonable, 
cost-effective NOx control measures for 
each State determined to contribute 
significantly to nonattainment in a 
downwind State. The EPA’s analyses 
show that the collective reductions 
across the region wil! produce 
significant air quality benefits across the 
region. The development of and 
justification for the State budgets under 
the NOx SIP call is described in Section 
Ill, Determination of Budgets. Although 
the analyses in today’s final action 
demonstrate that the collective 
emissions for the NOx SIP cal! region 
significantly contribute to 
nonattainment, the location of particular 
emissions does impact the effects that 
the emissions have on other areas 
within the region. Emissions in some 
locations may cause greater overall 
effects than emissions from other 
locations. 

In the SNPR, EPA proposed a single ~ 
trading program allowing all emissions 
to be traded on a one-for-one basis 
without restrictions on trading 
allowances within the SIP call region. 
The EPA also solicited comment on 
whether the trading program should 
attempt to factor in differential effects of 
NOx emissions based on the location of 
the emissions. Possible options for 
factoring in the differential effects 
include defining exchange ratios for 
trades between areas based on the 
differential effects of emissions between 
areas, establishing subregions for 
tracling, and/or prohibiting certain 
traces (63 FR 25902 at 25919). 

The Agency received more than fifty 
comments on this issue from the 
regulated community, States, and 
environmental organizations. A number 
of commenters did support limiting 
tracling by establishing smaller 
subregions within the SIP call region or 
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establishing trading ratios based on the 
idea that there are differential effects of 
NOx emissions based on the location of 
the emissions. However, none of these 
commenters included a complete 
proposal with a justification or 
description for the appropriate 
subregional boundaries or trading ratios. 
The majority of commenters on this 
subject favored unrestricted tradi 
within areas having a uniform level of 
control. Most commenters supporting 
unrestricted trading stated that 
restrictions would result in fewer cost- 
savings without achieving any 
additional environmental benefit and 

* would increase the administrative 
burden of implementing the program. 
They expressed concern that discounts 
or other adjustments or restrictions 
would unnecessarily complicate the 
trading program, and therefore reduce 
its effectiveness. 

Consistent with the proposal, the final 
model rule is designed to be a single 
jurisdiction trading program allowing 
all emissions to be traded on a one-for- 
one basis, without restrictions or 
limitations on trading allowances 
within the trading area. EPA has used 
the IPM to evaluate the emissions and 
cost impacts of alternative regulatory 

— under the SIP call for the 

ectric power sector. These analyses 
can be found in the RIA. The model has 
been used to show the level and 
location of emissions if the SIP call were 
implemented under a number of 
different alternatives including 
unrestricted trading and command-and- 
control approaches. The results indicate 
that significant shifts in the location of 
emissions reductions would not occur 
with unrestricted trading compared to 
where the reductions would occur 
under command-and-control and 
intrastate only trading scenarios. Based 
upon the IPM results and EPA’s air 
quality modeling, EPA has chosen a 
region-wide trading program allowing 
all emissions to be traded on a one-for- 
one basis without trading restrictions. 
EPA’s analyses suggest that the net 
effect of all the trades is that the net 
emissions will not significantly shift 
within the region compared to a 
command-and-control scenario. For this 
reason, EPA believes that the need for 
trading subregions or trading ratios that 
differ from one-for-one are 
unsubstantiated for the purposes of this 
SIP call and the NOx Budget Trading 


though the location of net 
emissions is not expected to 
significantly shift as a result of trading, 
it is possible that a State may identify 
a specific location (e.g., major NOx 
source adjacent to or within an urban 


center) where NOx reductions would be 
particularly beneficial for ozone 
mitigation. For these situations, a State 
may establish a specific permit 
limitation restricting the amount of NOx 
that may be emitted from the source. 
The source would still be included in 
the trading program but it would not be 
allowed to emit above the amount 
specified in the permit limitation 
regardless of the number of NOx 
allowances it may hold. The source 
would be allowed to trade the 
allowances it is unable to use. In this 
way, States will be able to tailor specific 
attainment strategies within the 
framework of the NOx Budget Trading 
Program without restricting the trading 
options for most sources included in the 


" b. Episodic Issues. The EPA also 
received several comments addressing 
the episodic nature of ozone formation 
and whether this should be factored into 
the design of the trading program. 
Commenters noted that under the NOx 
SIP call, which is designed to reduce 
total NOx emissions from May through 
September of each year, it is still 
possible that NOx emissions may be 
relatively higher during ozone episodes 
compared with NOx emissions on other 
days between May and September. In 
addition, the effect of a unit of 
emissions may be higher during ozone 
episodes. To address this concern, the 
commenters stated that the trading 
program should provide incentives or 
safeguards to ensure that NOx emissions 
reductions are achieved specifically 
during ozone episodes. One commenter 
asserted that emissions could either be 
capped during ozone episodes or that 
the trading program could place a 
premium on the use of NOx allowances 
during ozone episodes. The commenter 
recommended the latter option. The 
premium would require that sources 
surrender NOx allowances at rates 
greater than 1-to-1 for each ton of NOx 
emitted during the ozone episodes. 
Consistent with the NOx SIP call, the 
NOx Budget Trading Program focuses 
on reducing total NOx emissions from 
May to September for the jurisdictions 
that are identified in the NOx SIP call 
and that choose to participate in the 
trading program. Pro s to address 
NOx emissions during specific episodes 
and in specific nonattainment areas are 
more closely tied to issues affecting 
individual attainment plans rather than 
the goal of the NOx SIP call which is to 
reduce transport. It would be very 
difficult to apply the appropriate 
premium to the individual sources that 
contribute NOx emissions affecting 
specific ozone episodes. The 
meteorology and source contribution for 


each ozone episode is different. And in 
some cases, NOx emissions and the 
resulting ozone may be transported for 
several days before contributing to an 
ozone violation. 


Provisions designed to ensure that 
NOx emissions reductions are achieved 
specifically during ozone episodes are 
more likely to be effective in controlling 
NOx emissions that are released 
adjacent to or within locations 
frequently affected with elevated ozone 
levels. Where a State identifies such a 
source, EPA believes specific permit 
limitations are an appropriate and 
effective method for controlling the 
source’s emissions. As stated in the 
previous section, EPA believes that 
States may use permit limitations to 
tailor specific attainment strategies 
within the framework of the NOx 
Budget Trading Program without 
restricting the trading options for most 
sources included in the program. 
Furthermore, this provides each State 
more flexibility in establishing its 
attainment plan rather than applying 
one approach to address the episodic 
nature of ozone throughout the SIP call 
region. Therefore, EPA has not included 
additional trading restrictions to address 
ozone episodes in the design of the final 
NOx Budget Trading Program. 

D. Applicability 
1. Core Sources 


In the SNPR, EPA proposed that 
compliance with the emission limitation 
requirements of the NOx Budget 
Trading Rule, i.e., the requirement to 
hold sufficient NOx allowances to cover 
emissions, apply to a core group of large 
stationary sources that includes all 
fossil fuel-fired stationary boilers, 
combustion turbines, and combined 
cycle systems (i.e., units) that serve an 
electrical generator of capacity greater 
than 25 MWe and to any fossil fuel-fired 
stationary boilers, combustion turbines, 
and combined cycle systems not serving 
a generator that have a heat input 
capacity greater than 250 mmBtu/hr. A 
unit was considered fossil fuel-fired if 
fossil fuels accounted for more than 50 
percent of the unit’s heat input on an 
annual basis. The EPA solicited 
comment on the appropriateness of the 
categories included in the core group, 
whether the size cut-offs should be 
higher or lower for the source 
categories, and the appropriateness of 
including other source categories in the 
core group. Comments on the concept of 
a core group fell into three broad 
categories: 

e Those who agreed with the core 
group concept and who generally agreed 
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with EPA’s proposed core group 
definition; 

e Those who felt that the core group 
definition was too limiting; and 

* Those who felt that the core group 
definition was too inclusive. 

a. Commenters Who Felt the Core 
Group Should Not Be Changed. 
Commenters who supported the concept 
of a core group generally and the cut- 
offs proposed by EPA specifically 
explained that the cut-offs are consistent 
with the Acid Rain Program and that the 
use of a core group will minimize 
inconsistencies that could impede 
establishment of interstate trading. 
Commenters also added that the 
program should provide the flexibility 
to allow additional sources to opt-in on 
an individual basis or for States to bring 
in additional sources on a categorical 
basis. Some of these commenters added 
that the timing for bringing in these 
sources or source categories should be 
dependent upon the ability of the source 
or source category to accurately monitor 
emissions. For some source categories it 
might be appropriate to bring them in at 
the start of the program; for others, it 
might be necessary to wait until their 
ability to quantify emissions has 
improved. 

mmenters who generally supported 
the concept of a core group of sources 
as it was defined in the SNPR did have 
several specific concerns. One 
commenter noted that while the SNPR 
preamble clearly explained that the rule 
only included fossil-fuel-fired units, the 
rule itself was not clear on this issue. 
Another commenter suggested that 
because the proposed definition 
differentiated between electrical 
generating units and non-electrical 
generating units it excluded sources that 
should be in the trading program such 
as cogeneration facilities that consisted 
of boilers greater than 250 mmBtu/hr 
that served electric generating units 
with a rating of less than 25 MWe. 

The EPA agrees that the establishment 
of a core group will help facilitate 
interstate trading as well as compliance 
with the emissions budget. If there is 
not some minimum group of trading 
participants, sources that are in the 
program will have less of an 
opportunity to trade allowances and 
realize the economic benefits of trading. 
In addition, by ensuring that most of the 
emissions from industries covered by 
the trading program are included in a 
capped system, the trading program can 
be simplified because concerns about 
load shifting to uncapped sources is 
minimized. The EPA also agrees that 
making the cut-offs consistent with 
existing regulatory programs helps to 
minimize conflicts with existing 


regulatory programs. The EPA also 
agrees with both of the concerns raised 
by the commenters. Therefore the 
regulatory definition of unit has been 
clarified to make it clear that a unit 
must be fossil-fuel fired. The EPA has 
also added a clarification to the 
definition of fossil-fuel fired. This 
clarification is intended to define a 
baseline period for determining if a unit 
is fossil-fuel fired. The revised 
definition states that fossil-fuel fired 
means the combustion of fossil fuel, 
alone or in combination with any other 
fuel, where the fossil fuel comprises 
more than 50 percent of the annual heat 
input on a Btu basis. An existing unit is 
considered fossil-fuel fired if it meets 
this criterion for any year since 1990 (or 
if not operating since 1990 during the 
last year of operation). A new unit is 
considered fossil-fuel fired if it is 
projected to meet this criterion or, if 
after operation begins, it does meet this 
criterion. 

In addition, to address the concern 
about excluding cogeneration facilities 
that are greater than 250 mmBtu/hr that 
serve electric generating units with a 
rating of less than 25 MWe, the 
applicability has been changed to 
include all units greater than 250 
mmBtu/hr, regardless of how much 
electricity they generate. 

b. Commenters Who Felt the Core 
Group Should Be Expanded. 
Commenters who felt the trading 
program should be expanded focused on 
a number of areas. Several commenters 
argued generally that the program 
should allow any source to participate 
if the source can document that 
emissions reductions have been 
achieved. A number of commenters 
mentioned as examples the inclusion of 
medium-sized and smaller stationary 
sources in the RECLAIM program. A few 
commenters argued that the addition of 
certain sources is needed for 
consistency with the OTC NOx Budget 
Rule. Other commenters opposed the 
core group concept because they believe 
that regulation of low-level and local 
sources in the Northeast is an essential 
step in solving the ozone problem. 
Others argued that excluding non-utility 
sources from the trading program 
unfairly excludes these sources from 
least-cost compliance options. Some 
commenters suggested specific 
categories of units that should be 
allowed to, but not required to, 
participate in the trading program. 
These included: 

(1) Municipal waste combustors; 
(2) Internal combustion engines; 
(3) Process units; 


(4) Units for which the output product is not 
comparable to other units on which the 
allocations are based, such as process 
heaters, hazardous waste incinerators, 
process vents and nitric acid plants. 

The EPA believes that many of the 
concerns about the core source 
definition stem from a 
misunderstanding of its purpose. The 
core sources definition was intended to 
indicate the minimum applicability 
requirements that a Staie rule would 
have to include to participate in a larger 
multi-state program that EPA would 
help to administer. It was not intended 
to limit individual States from including 
more sources (as long as the sources 
meet certain criteria further explained 
below) in the larger multi-state program 
(63 FR 25924). Nor was it intended to 
prohibit a State (or group of States) from 
developing its own trading p 
with a more limited applicability. 

If, however, a State or group of States 
developed a trading program that did 
not meet the minimum requirements set 
forth in the model NOX Budget Trading 

, such as minimum core source 
applicability, EPA would not participate 
in the administration of such a trading 
program. This is because it would not be 
adininistratively cost-efficient for EPA 
to manage multiple trading programs 
with a variety of applicability and other 
requirements designed to address the 
same issue. 

‘The EPA is not expanding the core 
source group to include any additional 
sources because EPA believes that this 
decision is better left to the states. 
Therefore the model rule will allow a 
State to expand the applicability of the 
trading program to include additional 
stationary sources if the sources meet 
certain criteria. These criteria include 
the ability to accurately and consistently 
monitor and report emissions and the 
ability to identify a party responsible for 
ensuring that monitoring and reporting 
requirements are met, for authorizing 
allowance transfers and for ensuring 
compliance. The EPA’s rationale for 
setting these minimum criteria are set 
forth in the preamble to the SNPR (63 
FR 25923). Also, EPA addresses issues 
specifically related to the monitoring 
requirements for these sources in 
Section D.3 of today’s preamble. 

There are two mechanisms that can be 
used to include more sources in the 
program. One is for a State to expand 
the applicability criteria to include 
other source categories; the other is to 
give individual sources the ability to 
opt-in. 

States that choose to expand the 
applicability criteria can do so (1) by 
lowering the applicability threshold for 
source categories that are already part of 
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the core group in order to include 
smaller sources or (2) by including 
additional source categories that are not 
included in the core group. For instance 
a State in the OTC might choose to 
lower the applicability cut-off for 
electrical generating units to 15 MWe to 
make the program more consistent with 
the existing OTC NOx Budget Program. 
If a State chose to expand the 
applicability criteria for source 
categories already included in the core 
group this would not affect EPA’s 
streamlined approval of the NOx Budget 
Trading program component of the 
State’s SIP. 

A State might choose to lower the 
applicability cut-off for sources in the 
core group to create different 
applicability cut-offs for new and 
existing units. This could help to better 
facilitate integration with a State’s new 
source review program. The EPA took 
comment on this concept in the SNPR 
and received comments both for and 
against this proposal. Commenters who 
opposed it suggested that it would be a 
disincentive to replace old units with 
new cleaner units. Some of these 
commenters also noted that expanding 
the applicability cut-off for all units 
would provide an incentive to replace 
these older units. Commenters who 
favored it suggested that it would be an 
incentive to make new units as clean as 
possible. The EPA believes that it is 
appropriate for States to determine how 
best to handle the issue of small new 
units. 

Another reason to allow smaller 
sources to opt-in is to simplify 
monitoring for situations in which a 
common stack is shared by a number of 
units, some of which are affected and 
some which are not. In this situation the 
owner or operator would have to either 
install monitors at each of the affected 
units, or install monitors at the common 
stack and at all of the non-affected units, 
so that the emissions from these units 
could be deducted from the emissions 
from the affected units. If the owner or 
operator is allowed to opt-in the 
nonaffected unit, they will be able to 
install one set of monitors at the 
common stack accounting for the 
emissions from all of the units. 

If a State chose to include additional 
source categories, EPA would have to 
review the SIP submittal to ensure that 
those additional source categories met 
the minimum criteria for monitoring 
and reporting emissions and for having 
a responsible official. As further 
explained in the SNPR (63 FR 25924), 
EPA would also have to determine if it 
could successfully administer a regional 
trading program with the inclusion of 
these additional source categories. 


In the SNPR, EPA proposed 
developing a list of specific additional 
source categories beyond the core group 
which a State could bring into the 
trading program without affecting EPA’s 
streamlined approval of the trading 
component of the SIP. While this 
concept received general support, none 
of the commenters provided enough 
specific support to demonstrate that all 
of the sources in a given source category 
could meet the criteria to accurately and 
consistently monitor emissions. These 
comments are discussed in Section D.3. 

The EPA believes that the opportunity 
for States to expand the applicability to 
include additional sources addresses 
concerns about incompatibility with the 
applicability requirements of existing 
programs, such as the OTC Trading 
Program, as well as concerns that an 
individual State might want to expand 
the program to address local ozone 
problems. 

The other mechanism that can be 
used to broaden the applicability of the 
program is the individual opt-in 
procedures in subpart I of part 96. These 
provisions allow a source to opt-in, if it 
can meet the monitoring and reporting 
requirements of part 75. The EPA 
received a number of comments about 
the monitoring requirements of part 75 
as they related to opt-ins. These 
comments are addressed in Section D.3 
of today’s preamble. 

In the SNPR (62 FR 25940-25942 and 
62 FR 25991-25994), EPA proposed that 
the individual opt-in provisions would 
only be applicable to fossil-fuel-fired, 
stationary boilers, combustion turbines, 
and combined cycle systems smaller 
than the applicability cut-offs of 25 
MWe or 250 mmBtu/hr. The EPA agrees 
that the RECLAIM program has 
demonstrated that many combustion 
sources that are not included in the core 
applicability criteria can accurately and 
consistently monitor NOx mass 
emissions using CEM (or other 
alternative protocols for units with low 
mass emissions) that are very similar to 
the provisions in subpart H of part 75. 
Therefore, in today’s action EPA is 
allowing States to expand the opt-in 
provisions to include any stationary 
combustion source that emits to a stack 
and can meet the monitoring and 
reporting requirements of subpart H of 
part 75. 

States that choose to add other 
combustion sources that are not part of 
the core group would also have to 
address issues related to allocating 
allowances for those types of sources. 
Allocation methodologies that may be 
appropriate for source categories 
covered in the core group may not be as 
applicable for other source categories. 


For instance, as one commenter noted, 
an output based allocation methodology 
might not make as much sense for a 
municipal waste combustor, since the 
primary purpose of a municipal waste 
combustor is to combust waste, not to 
generate usable output. 


c. Commenters Who Felt the Core 
Group Is Overly Inclusive. A number of 
commenters argued that the burdens 
associated with including certain source 
categories would outweigh the benefits 
and that particular types of sources 
should therefore be excluded from the 
core group. Many of these commenters 
stated that individual sources in these 
groups should be allowed to opt in 
where there is a net economic benefit to 
them to participate rather than 
mandating inclusion of the source 
category. Specific categories include: 
non-utility boilers generally; generators 
of power for on-site use; combustion 
turbines exempt from Title IV; small 
cyclone boilers; combustion turbines 
below 100 MWe; small, particularly 
municipal, electric generating units 
(e.g., those under 25 MWe); and units 
with low potential to emit as defined by 
enforceable limits (e.g., peaking units 
with potential to emit less than 100 tons 
per year). 

e EPA does not believe there is a 
great distinction between similarly sized 
utility and non-utility boilers. Both 
categories of boilers are similar in 
design, have similar control options and 
have similar control costs. Therefore, 
EPA is not excluding large non-utility 
boilers from the trading program. The 
EPA believes the same arguments that 
apply to utility and non-utility boilers 
also apply to generators of power for on- 
site use and generators of power for 
resale. In light of the fact that utility 
restructuring will provide more 
opportunities for generators of power for 
on-site use to resell the power they 
produce in the future, EPA believes that 
this distinction is even harder to make. 
Therefore, EPA is not excluding large _ 
generators of power for on-site use from 
the trading program. 

In accordance with title IV of the 
CAA, the Acid Rain Program exempts 
simple combustion turbines that 
commenced commercial operation 
before November 15, 1990. These units 
were exempted from the Acid Rain 
Program because the SO2 emissions 
from these units were extremely low. 
The NOx emissions from these units are 
potentially higher; therefore, EPA is not 
adding a specific exemption for these 
types of units. However, many of these 
units are small and/or infrequently 
operated, so their actual NOx emissions 
may be quite low; therefore, some of 
these units may qualify for the 
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alternative compliance options for units 
with low NOx mass emissions, 
explained below. Combustion turbines 
smaller than 100 MWe are also likely 
candidates to qualify for the alternative 
compliance option explained below. 

The Acid Rain Program exempts 
cyclone boilers with a maximum 
continuous steam flow at 100 percent 
load of greater than 1060 thousand lb/ 
hr from NOx control requirements 
under part 76. These units were 
exempted because one of the primary 
criteria in title IV of the CAA for setting 
emissions limitations under part 76 was 
comparability of cost with low NOx 
emission controls on boilers categorized 
as group 1 boilers under Title iV (large 
tangentially fired and dry bottom, wall 
fired). There is no such criterion in the 
CAA applicable to this rulemaking. 
Also, since the emission reductions 
required by this rulemaking are more 
substantial than the emission reductions 
required under part 76”, the cost per 
ton of reducing NOx emission 
reductions is correspondingly higher. 
Therefore, applicability cutoffs that 
were relevant in the part 76 rulemaking 
are not relevant in this rulemaking. 

In response to the comment that small 
electrical generators less than 25 MWe 
should be exempt from the NOx Budget 
Trading Program, they were proposed to 
be exempt and will be exempt under the 
final model rule. They do still have the 
option of opting into the program if they 
choose to do so. 

In the SNPR (63 FR 25926), EPA took 
comment on allowing units with a low 
federally enforceable NOx emission 
limit (e.g. 25 tons per ozone season), 
that because of their size would be 
included in the trading program, to be 
exempt from the requirements of the 
trading program. In general commenters 
supported this concept. One commenter 
who supported the concept also added 
that it would be important to ensure that 
there were adequate requirements to 
assure that the individual sources who 
took advantage of this option 
demonstrated compliance with their 
unit-specific caps. The commenters who 
disagreed with this option expressed 
concern that a State’s budget could be 
exceeded if emissions from these units 
were not accounted for. 

Based on the comments received EPA 
continues to believe that it is 
appropriate to offer States the option of 
providing units that are above the 
applicability threshold but that have a 
very low potential to emit an alternative 
compliance option. This option would 
allow units that meet the requirements 


70The lowest emission rate required under part 
76 is 0.40 lbs/mmBtu. ~ 


described below to be exempt from the 
requirements to hold allowances, and to 
comply with quarterly reporting 
requirements. In order to address the 
concern that sources must demonstrate 
compliance with their individual cap, 
EPA has added specific requirements 
that sources must meet in order to use 
this alternative compliance option. 

Units that use this option would be 
required to: 

(1) have a federally enforceable permit 
restricting ozone season emissions to 
less than 25 tons; 

(2) keep on site records demonstrating 
that the conditions of the permit were 
met, including restrictions on operating 
time; 

(3) report hours of operation during 
the ozone season to the permitting 
authority on an annual basis. 

A unit choosing to use this 
compliance option would be required to 
determine the appropriate restrictions 
on its operating time by dividing 25 tons 
by the unit’s maximum potential hourly 
NOx mass emissions. The unit’s 
maximum potential hourly NOx mass 
emissions would be determined by 
multiplying the highest default emission 
rate for any fuel that the unit burned 
(using the default emission rates, in part 
75.19 of this chapter) by the maximum 
rated hourly heat input of the unit (as 
defined in part 72 of this chapter). 

States would be allowed, but not 
required, to incorporate this alternative 
compliance option into their SIPs. The 
EPA does agree that if a State does 
incorporate this option into the SIP, it 
would have to account for the emissions 
under its budget. Thus a State that chose 
to use this option would have to either: 

(1) Subtract the total amount of 
potential emissions permitted to be 
emitted using this approach from the 
trading portion of the budget before the 
remaining portion of the trading budget 
is allocated to the trading participants; 
or (2) Offset the difference between total 
amount of potential emissions permitted 
to be emitted using this approach and 
the 2007 base year inventory emissions 
for these same sources with additional 
reductions outside of the trading portion 
of the budget. ‘ 

If States choose not to incorporate this 
alternative compliance option into their 
SIPs, or if they choose to incorporate it 
exactly as it is set forth in the model 
rule, it will not affect the streamlined 
approval of the trading rule portion of 
the SIP. A State may choose to require 
an alternative means of ensuring that 
the potential to emit for units utilizing 
the alternative means of compliance is 
limited to less than 25 tons, however if 
a State deviates from the model rule in 


this way, the SIP will no longer receive 
streamlined approval. 


2. Mobile/Area Sources 


The proposed rule did not include 
mobile or area sources in the trading 
program, but solicited comment on 
expanding applicability to include these 
sources, or to include credits generated 
by these sources, in the trading program. 
Mobile and area sources were not 
included in the proposed trading rule 
due to EPA’s concerns related to 
ensuring that reductions were real, 
developing and implementing 
procedures for monitoring emissions, 
and identifying responsible parties for 
the implementation of the program and 
associated emissions reductions. 

The EPA received comment from 
State and local government, industry 
and coalitions of industry, and 
environmental groups regarding the 
inclusion of mobile and area sources in 
the program. Comments focused on the 
following main areas: inclusion or 
exclusion of mobile and area sources, 
subcategories of mobile sources for 
inclusion, and the use of pilot programs 
to foster innovation. 

Some commenters urged EPA to 
include mobile and area sources with as 
few restrictions as possible in the 
trading program, primarily on an opt-in 
or voluntary basis. These commenters 
argued that excluding mobile sources 
would reduce the potential scope and 
benefits of the trading by placing a large 
portion of States’ NOx inventory outside 
the scope of the trading program. They 
noted that the existence of RECLAIM 
protocols for mobile and area source 
credit generation demonstrated that 
EPA's quantification, verification, and 
administration concerns were 
misplaced. 

The majority of commenters, 
however, indicated that mobile sources 
should not be included at this time and 
that the model rule should not be 
delayed to address concerns related to 
inclusion of these sources. Some 
commenters argued against ever 
including mobile and area sources in 
the p . One State argued that 
inclusion of mobile and area sources 
would destroy the integrity of the 
program since mobile and area source 
reductions are not necessarily real, 
verifiable and quantifiable, failing to 
display a level of certainty comparable 
to those sources included in the trading 

. A few commenters indicated 
that mobile sources were inherently 
unsuited to a capped system, since the 
difficulties of measuring emissions from 
these sources precludes their inclusion 


in a budget. 
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Several commenters suggested that 
some categories of mobile sources 
should be included while other 
categories should not. Commenters 
indicated, for example, that it is not 
feasible to have individual motorists 
participate in the cap-and-trade program 
due to the burdens and administrative 
complexity associated with such a vast 
number of sources and responsible 
parties in a trading system. 
Alternatively, commenters argued that 
manufacturers, fuel distributors, and 
fleet owners could be included if they 
were able to generate surplus emission 
reductions by going beyond the 
requirements established by some 
Federal measures. These commenters 
specifically cited the low-RVP 
regulations, the vehicle scrappage 
guidance, and the locomotive 
regulations as examples of such Federal 
measures. 

Several commenters who 
recommended that mobile sources not 
be included in the program at this time 
also recommended that EPA sponsor 
pilot programs in States to study the 
feasibility of inter-sector trading and to 
develop mechanisms to address the 
specific concerns mentioned regarding 
the inclusion of mobile and area 
sources. Along similar lines, one 
industry commenter stated that mobile 
sources may be appropriate candidates 
for participation in the trading program 
only if adequate emission reduction 
measurement protocols can be 
developed. Foreseeing this occurrence, 
some commenters felt that EPA should 
leave a placeholder in the rule or add a 
provision that would include mobile 
and area sources once the mechanisms 
to address the specific concerns of EPA 
and others have been developed. 

The model trading program that EPA 
is finalizing today will not include 
mobile and area sources for the reasons 
outlined in the SNPR. The EPA concurs 
with the concerns raised by commenters 
against the inclusion of mobile and area 
sources, regarding program integrity, 
emissions monitoring, and 
accountability. Most of the proponents 
of including mobile or area sources 
listed general reasons for including 
them such as increasing market 
efficiency, lowering costs, or simply the 
existence of RECLAIM protocols to do 
so. However, these commenters did not 
provide sufficient information or 
documentation to support the validity of 
these assertions, and several 
acknowledged that the potential for 
improvement in market efficiency or 
lower compliance costs was difficult to 
ascertain. Further, one proponent 
acknowledged that the RECLAIM 


protocols are new and not yet 
extensively utilized. 

In fact, a recent audit of the RECLAIM 
program indicates that the volume of 
mobile source credits used under the 

rogram is very small (only 99 NOx tons 

ave been converted from mobile source 
reductions in the last five years). Only 
5 requests for conversion of mobile 
source emission reduction credits to 
RECLAIM trading credits were approved 
in 1994, and no further requests had 
been received as of May 1998. The small 
amount of credits relative to the 
significant resource expenditure for the 
conversion of mobile source credits 
under the RECLAIM program {i.e., the 
need for case-by-case review given the 
variability and complexity of the 
petitions) suggests that the RECLAIM 
mobile source protocols and strategy are 
not yet a cost-effective option for the 
trading program. 

The EPA remains willing to consider 
adding mobile or area sources to the 
trading program in the future. Most 
commenters recommended that the 
program be opened to mobile or area 
sources once adequate mechanisms are 
developed for addressing related 
concerns. In response to these 
comments, and those recommending 
that EPA support pilot programs in 
States in order to facilitate resolution of 
the areas of concern for mobile and area 
sources, EPA will investigate how grant 
funding may be used for such pilots. 
Additionally, EPA is pursuing possible 
ways to incorporate mobile and area 
source strategies into other trading and 
incentive programs. Through these 
efforts, EPA will work with States in 
finding solutions to adequately address 
concerns such as emissions variability, 
difficulty in controlling emissions 
growth, difficulty in monitoring 
emissions levels, and difficulty in 
establishing emissions baselines. 
Through this process, EPA and States 
will explore and develop the necessary 
protocols that could eventually allow 
the inclusion of mobile and area sources 
in some capacity in the NOx Budget 
Trading Program. Anticipating that the 
quantification, verification, and 
administration concerns regarding 
expansion of the trading program to 
include mobile and area sources may be 
sufficiently resolved in the future, EPA 
is reserving in this rulemaking a section 
in part 96 for future inclusion of mobile 
or area sources in the NOx Budget 
Trading Program. 

The EPA is aware of other concerns 
on which the Agency did not receive 
comment, including the adequacy of 
some of the existing mobile source 
protocols and the enforcement of mobile 
source credit generation strategies. 


These emerging issues, coupled with 
past experience, and the issues raised by 
commenters lead EPA to conclude that 
it is not appropriate to include mobile 
and area sources in the NOx Budget 
Trading Program at this time. 


3. Monitoring 


For the reasons set forth in the SNPR 
(63 FR 25938-40), EPA proposed that 
sources in the NOx Budget Trading 
Program use the monitoring 
methodologies in proposed subpart H of 
part 75 to quantify their NOx mass 
emissions (63 FR 28032). The comments 
that EPA has received can be classified 
into three main categories: 

e Support for requiring the use of part 
75 to demonstrate compliance with the 
trading program, 

e Support for using CEMS on large 
units, but concerns about using part 75 
as the monitoring protocol, and 

e Concerns about requiring CEMS. 

Some of the commenters concerned 
about requiring CEMS focused on units 
of any size that are not subject to the 
provisions of the Acid Rain Program. 
Others focused on smaller units. 

The EPA proposed revisions to part 
75 (63 FR 28032) for a number of 
reasons, one of which was to add 
procedures for monitoring NOx mass 
emissions (subpart H). These procedures 
could be used by sources to comply 
with any State or Federal program 
requiring measurement and reporting of 
NOx mass emissions. In particular, 
subpart H would be used by sources to 
meet the monitoring and reporting 
requirements of the NOx Budget 
Trading Rule (part 96) and the 
monitoring and reporting requirements 
of the SIP call for (1) combustion units 
(boilers, turbines and combined cycle 
units) which serve electric generators 
greater than 25 MWe and (2) 
combustion units greater than 250 
mmBtu/hr, regardless of whether they 
serve a generator. 

The part 75 revisions also proposed to 
make a number of other changes that 
would affect units using part 75 to 
comply either with the requirements of 
title IV or the requirements of a NOx 
mass emissions program that 
incorporated or adopted the 
requirements of part 75. These included 
a number of minor changes to simplify 
and streamline the rule to make it more 
efficient for both affected facilities and 
EPA, a new excepted monitoring 
methodology that would reduce 
monitoring burdens for affected facility 
units with low mass emissions, new 
quality assurance requirements based on 
gaps identified by EPA during 

evaluation of the initial implementation 
of part 75, and several minor technical 
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changes to maintain uniformity within 
part 75 and to clarify various provisions. 

The following discussion a ses 
comments received in the SNPR docket 
(A-—96—56) that are related to the general 
requirement to monitor emissions, the 
requirement to monitor emissions using 
CEMS, and the requirement to monitor 
using part 75. Although EPA had 
requested that all comments related to 
the use of part 75 for monitoring NOx 
mass be submitted to the part 75 docket 
(A-97-—35), some comments also dealt 
with the specific requirements set forth 
in part 75. 

today’s rulemaking, EPA is 

’ finalizing sections of part 75 related to 
monitoring NOx mass emissions as well 
as those which address the excepted 
monitoring methodology for units with 
low mass emissions of NOx and SOQ 
that combust oil or natural gas. Units 
using this methodology to comply with 
the requirements of part 96 would be 
subject only to the NOx mass emission 
requirements and net to the SO2 mass 
emission requirements. For a more 
complete discussion of the NOx mass 
monitoring and reporting provisions in 
part 75, see the Amendments to Part 75 
Section below and Appendix A of this 
preamble. These Sections discuss both 
the comments received in the part 75 
docket as well as the comments received 
in the SNPR docket that address the 


specific requirements of 75. 
a. Use of Part 75 to eee 


Compliance with the NOx Budget 
Trading Program. Several commenters 
supported the idea of requiring all 
sources in the trading program to meet 
the monitoring provisions of part 75. 
Some of these commenters noted that 
part 75 provides the consistent and 
accurate monitoring requirements 
necessary to ensure the integrity of a cap 
and trade program. They also noted that 
the proposed revisions offered the 
flexibility needed for sources to be able 
to reasonably comply. 

Several commenters supported the 
concept of trying to consolidate the 
monitoring and reporting requirements 
for units in the NOx Budget Trading 

already subject to part 75 under 
the Acid Rain . 

Response: The EPA agrees that 
accurate and consistent data are 
important to ensure the integrity of a 
trading program and that the protocols 
in part 75 provide for such accurate and 
consistent data from stationary 
combustion sources. Today’s final 
model rule would require all sources in 
the trading program (including sources 
currently subject to part 75) to use the 
monitoring and reporting procedures set 
forth in subpart H of 75. 

b. Use of CEMS on e Units. A 
number of commenters expressed 


support for the requirement that large 
units should use CEMS to quantify NOx 
mass emissions. Many of these 
commenters did, however, have 
concerns about using part 75 as the 
basis for this monitoring. Some of these 
commenters elaborated that part 75 was 
specifically developed for utility units 
and that it might not be applicable to 
other types of units. Commenters also 
expressed concerns about costs 
associated with upgrading existing CEM 
systems to meet the part 75 
requirements. The main alternatives 
they suggested were either using 
existing State monitoring and reporting 
requirements or allowing States the 
discretion to create or approve new 
monitoring and reporting requirements. 

Response: For reasons set forth in the 
preamble to the SNPR, EPA believes 
that the use of CEMS, in general, and 
the protocols in part 75, more 
specifically, are the most effective way 
to ensure that NOx mass emissions from 
large combustion sources are quantified 
in an accurate and consistent manner 
from source to source and are reported 
in a consistent and cost-efficient way. 
This is important to maintain the 
integrity and efficiency of the trading 
syste 


part 75 can appropriately be applied to 
all of the core sources (fossil fuel-fired 
electric generating units and industrial 
boilers). The issues associated with 
monitoring NOx mass emissions from a 
stack attached to a boiler, turbine, or 
combined cycle unit are the same 
regardless of whether that boiler, 
turbine, or combined cycle unit is 
owned or operated by a utility, by an 
independent power producer, or bya . 
manufacturer. The EPA does 
acknowledge that there may be 
additional issues associated with 
monitoring NOx mass from units such 
as poaicees heaters or cement kilns. 

e RECLAIM program uses very 
similar protocols to the ones in part 75 
to quantify NOx mass emissions. Both 
RECLAIM and 75 require the use of 
NOx CEMS and flow CEMS to quantify 
NOx mass emissions from large sources 
combusting solid fuel. Both RECLAIM 
and part 75 also offer large oil and gas 
units an additional option for 
monitoring. This option involves the 
use of a fuel flowmeter and fuel 
sampling and analysis. The RECLAIM 
program requires monitoring of source 
categories that are in the NOx Budget 
Trading Program core group, such as 
boilers and turbines, but also requires 
monitoring of source categories that are 
not in the core group, such as process 
heaters and cement kilns. 

RECLAIM needed to establish a 


standing working group to resolve 


m. 
The EPA believes that the protocols in 


issues related to monitoring NOx mass 
from such a wide range of source 
categories (See South Coast Air Quality 
Management District, RECLAIM 
Program Three Year Audit and Progress 
Report, May 8, 1998). EPA does not 
believe that the problems that RECLAIM 
has had with monitoring are related to 
the protocols that program uses. Rather, 
EPA believes these problems are due to 
the limited experience that both States 
and sources have with monitoring such 
a wide range of source categories. 

The EPA believes that regardless of 
what protocols are used, if States opt to 
bring additional source categories into 
the trading program, issues related to 
monitoring at specific source categories 
will arise. These issues will need to be 
resolved, thus improving State and EPA 
experience with those source categories. 
If a State wants to include additional 
sources beyond those included in the 
core group, then EPA would resolve 
issues through the initial certification 
process for opt-in units. The EPA will 
also provide additional guidance on 
specific source categories, sharing the 
experiences gained with individual opt- 
in units. 

Using one basic set of protocols will 
make it easier for states, sources and 
EPA to work together while gaining 
more experience with these sources and 
resolving the issues in a cooperative and 
consistent manner. 

The EPA believes that the most 
significant costs associated with 
upgrading from an existing NOx 
emission rate monitoring system to a 
part 75 NOx mass monitoring system are 
associated with the need to monitor 
NOx mass and would be incurred 
regardless of the specific monitoring 
protocol that was required. Many 
existing CEM rules other than part 75 
require sources to monitor NOx 
emission rate (in Ibs/mmBtu) or NOx 
concentration corrected for oxygen (in 
ppm)(e.g. monitoring requirements 
under Subpart D, Da, Db of part S50). In 
order to meet these requirements, a NOx 
monitoring system must consist of a 


’ NOx concentzation CEM, a diluent CEM 


and a data acquisition and handling 
system (DAHS). The DAHS is the part 
of the system that collects raw monitor 
data, performs calculations, and 
generates reports. 

In order to upgrade an existing system 
so that it can monitor NOx mass, a 
source must instal] a flow CEMS, if it 
burns solid fuels, or must install either 
a flow CEMS or a fuel flow meter if it 
burns a homogeneous oil or gas. In 
addition, the source would have to 
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upgrade its DAHS to reflect the 
reporting of NOx mass rather than NOx 
emission rate or NOx concentration. 
These costs must be incurred, regardless 
of the protocol that a source used to 

monitor NOx mass. 

The EPA believes that a single 
monitoring and reporting protocol for 
the NOx Budget Trading Program will 
keep the costs of upgrading systems to 
a minimum. This is because equipment 
vendors will be able to create 
standardized systems that will be 
applicable to all sources in the program, 
rather than having to create many 
different State- and source-specific 
systems. A single monitoring and 
reporting protocol will also help ensure 
a level playing field for all affected 
sources. 

For these reasons, part 96 requires all 
large units to monitor NOx mass 
emissions using CEMS in accordance 
with part 75. However, as explained 
below, part 75 does offer various 
monitoring options for low-emitting or 
infrequently operated oil- and gas-fired 
units, in addition to CEMS. 

c. Commenters Who Do Not Believe 
That CEMS Are Necessary. Some 
commenters expressed concerns about 
requiring CEMS on any unit that does 
not currently have a CEMS monitoring 
requirement. Suggested alternatives 
included the use of stack test data and 
emission factors. Some commenters also 
suggested the testing and monitoring 
provisions of a source’s title V permit. 

Response: For large sources, EPA does 
not believe that stack test data and 
emission factors provide the consistent 
and accurate data needed to facilitate a 
trading program. Stack test data provide 
a one-time assessment of a source’s 
emission rate. Emission factors at best 
are based on a series of stack tests at 
similar units. A unit’s actual emission 
rate may fluctuate greatly over time due 
to factors such as the way the unit and/ 
or its associated control equipment is 
operated and maintained and the 
quality of fuel that the unit burns. An 
emission factor or stack test will often 
not be representative of that unit’s 
actual normal emissions. Continuous 
monitoring of actual emissions will 
ensure that fluctuations in emission 
rates are accounted for. Because CEMS 
provide continuous monitoring, they 
can also indicate when emission control 
equipment is malfunctioning, thus, 
helping to ensure that the owners of 
units continue to properly operate and 
maintain any installed emission control 

uipment. 

itle V permits incorporate all of the 
monitoring requirements to which a 
source is subject in order to demonstrate 
compliance with its current regulatory 


requirements. In addition, where a 
source is not subject to any other 
monitoring requirements, it sets forth 
minimum monitoring requirements. In 
many cases the current regulatory 
requirements do not require compliance 
with a mass emissions limitation. 
Therefore, the monitoring requirements 
are not designed to demonstrate 
compliance with a mass emission 
limitation. 

Even when a source may have 
monitoring requirements designed to 
demonstrate compliance with a mass 
emissions limitation, the stringency of 
these requirements often varies from 
source to source and from State to State. 
These variations in turn lead to 
inconsistencies in sources’ accounting 
of mass emissions. This both creates an 
uneven playing field for sources and 
undermines the integrity of the trading 


" The EPA believes that it is necessary 
for all sources in the trading program to 
be subject to accurate and consistent 
monitoring requirements designed to 
demonstrate compliance with a mass 
emission limitation. This will ensure 
compliance with the requirements of the 
SIP Call and will ensure the integrity of 
the trading p 

The EPA does believe that it is 
appropriate to provide lower cost 
monitoring options for units with low 
NOx mass emissions. Part 75 allows 
non-CEMS alternatives to quantify NOx 
mass emissions for gas and oil fired 
units that have low NOx mass emissions 
and/or that operate infrequently. 

In contrast, EPA does not believe that 
the types of protocols set forth in the 
Compliance Assurance Monitoring 
(CAM) rule, part 64, are appropriate for 
a trading program because they were not 
designed to quantify mass emissions. 
The preamble to the CAM rule further 
elaborates why these protocols are not 
appropriate for a trading program (62 FR 
54915, 54916, 54922). 

The EPA believes that the types of 
protocols in RECLAIM and the Ozone 
Transport Commission’s NOx Budget 
Trading Program (““OTC Program”) are 
more appropriate for a trading program 
because they were specifically designed 
to quantify NOx mass emissions. The 
EPA also believes that the flexible 
monitoring options offered by part 75 
are consistent with the type of 
flexibilities offered in RECLAIM and the 
OTC . RECLAIM requires CEMS 
on all units that burn solid fuels and all 
units that emit more than 10 tons per 
year, regardless of the type of fuel they 
burn.. The OTC requires CEMS 
on all units that burn solid fuels and all 
units that do not qualify as peaking 
units, that are larger than 250 mmBtu/ 


hr or that serve generators greater than 
25 MW. Like RECLAIM and the OTC _ 
Program, part 75 requires CEMS on all 
units that burn solid fuel. Part 75 also 
requires the use of CEMS on oil and gas 
fired units that emit more than 50 tons 
of NOx annually (or for units that only 
report during the ozone season, 25 tons 
of NOx during the ozone season), or that 
don’t qualify as peaking units. In both 
the OTC Program and part 75, a peaking 
unit is defined as a unit that has a 
capacity factor of no more than 10 
percent per year averaged over a three 
year period and no more than 20 
percent in any one year. 

The EPA believes that these 
exceptions in part 75 provide cost- 
effective monitoring alternatives to 
CEMs for small, low mass emitting, or 
infrequently used units, and therefore, it 
is appropriate that part 96 require all 
units to use part 75. 

d. Issues Related to Monitoring and 
Reporting Needed to Support a Heat 
Input Allocation Methodology. For 
monitoring and reporting NOx mass 
emissions, subpart H of part 75 requires 
the use a NOx concentration CEM and 
a flow CEM. Since the methodology 
does not require the use of heat input, 
EPA would not require sources to 
monitor or report heat input or NOx 
emission rate for a NOx mass emission 
reduction program. If a State elects to 
use a periodically updating allocation 
methodology that utilizes heat input, it 
may need to require sources using this 
methodology to monitor and report heat 
input also. 


e. Amendments to Part 75 (1) Summary 
of Part 75 Rulemaking. Title IV of the 
CAA requires the EPA to promulgate 
regulations for continuous emissions 
monitoring (CEM). On January 11, 1993, 
final rules (40 CFR part 75) were 
published (58 FR 3590). Technical 
corrections were published on June 23, 
1993 (58 FR 34126) and July 30, 1993 
(58 FR 40746). A notice of direct final 
rulemaking and a notice of interim final 
rulemaking making further changes to 
the regulations were published on May 
17, 1995 (60 FR 26510 and 60 FR 26560, 
respectively). Subsequently, on 
November 20, 1996, a final rule was 
published in response to public 
comments received on the direct final 
and interim rules (61 FR 59142). 


The EPA proposed further revisions to 

part 75 on May 21, 1998 (63 FR 28032). 
ese revisions included a new subpart 

H which sets forth procedures for 
monitoring NOx mass emissions, which 
could be used by sources to comply 
with any State or Federal program 
requiring measurement of NOx mass 
emissions, including the requirements 
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of the NOx Budget Trading Rule (part 
96). The May 21, 1998 proposed 
revisions also proposed to make a 
number of other changes that would 
affect units that were using part 75 to 
comply either with the requirements of 
title IV or the requirements of a NOx 
mass trading program under title I that 
incorporated or adopted the 
requirements of part 75. These included 
a number of minor changes to simplify 
and streamline the rule to make it more 
efficient for both affected facilities and 
EPA; a new excepted monitoring 
methodology that would reduce 
monitoring burdens for affected facility 
units with low mass emissions; and new 
quality assurance requirements to fill in 
gaps identified by EPA during 
evaluation of the initial implementation 
of Part 75. 

(2) Schedule For Part 75 Final 
Rulemaking. The comment period for 
the proposed revisions to part 75 ended 
on July 20, 1998. EPA anticipates 
completing rulemaking on all of 
proposed revisions to part 75 by the end 
of the year. However, because the 
revisions to subpart H of part 75 relating 
to the monitoring and reporting of NOx 
mass emissions are int 
requirements of the SIP Call, EPA is 
finalizing most of the requirements of 
subpart H of part 75 with today’s action. 

e EPA is also finalizing a new 
excepted monitoring methodology for 
units that combust natural gas and or 
fuel oil with low mass emissions of NOx 
and SQ2. These provisions are being 
finalized because they are one of the 
methodologies that certain gas and oil 
units can use to quantify NOx mass 
under the new sub H of 75. 

The EPA is not finalizing the rest of 
the proposed revisions to Part 75 at this 
time because EPA is still evaluating the 
comments received on the proposed 
rulemaking. Many of these remaining 
provisions will be applicable to any unit 
that must use the requirements of part 
75 in order to meet the requirements of 
title IV or to meet the requirements of 
a State or Federal NOx reduction 
program that adopts the part 75 
requirements. For example, the 
proposed revisions would allow a unit 
with CEMS to be exempt from the 
requirement to perform a linearity test 
in any quarter that the combustion unit 
for which the CEMs is installed operates 
for less than 168 hours. If EPA 
ultimately finalizes this proposed 
flexibility, it will become available both 
to units using part 75 to comply with 
title IV and to units using it to comply 
with the part 96 model trading rule. As 
another example, EPA proposed quality 
assurance requirements for moisture 
monitors that would be needed if 


pollutant concentration (NOx, SO2 or 
CO2) were measured on a dry basis and 
needed to be converted to a wet basis so 
that mass emissions could be 
determined using a stack flow meter. If 
EPA ultimately finalizes this proposed 
requirement it will affect both units 
using part 75 to comply with title IV 
and units using it to comply with part 
a State or mass 
reduction program that adopts part 75). 

The EPA is also not yet finalizing the 
recordkeeping and reporting 
requirements associated with either the 
NOx mass monitoring provisions in 
subpart H or the low mass emitter 
monitoring methodology because EPA 
believes that these reporting 
requirements should be coordinated 
with any changes in the reporting 
requirements that result from the 
finalization of the rest of proposed 
revisions to part 75. 

Therefore, EPA has closed the part 75 
docket (A—97-—35, with respect to the 
provisions that are being finalized in 
today’s rulemaking: section 75.19, a new 
excepted methodology for estimating 
emissions for units with low mass 
emissions; and subpart H, a new subpart 
setting forth provisions for monitoring, 
recording and reporting NOx mass 
emissions, except where EPA has 
reserved final action on related aspects 
of these provisions. EPA has not closed 
the docket with respect to the other 
provisions that were the subject of 
EPA’s, May 21, 1998 proposal (63 FR 
28032). 

(3) Summary of Major Differences 
Between Proposed and Final Revisions 
to Part 75. The final rule contains two 
main differences to the NOx mass 
monitoring and reporting provisions 
from what was proposed. The first is 
that a new methodology for calculating 
NOx mass emissions is included. This 
methodology utilizes a NOx 
concentration CEM and a flow CEM to 
calculate NOx mass emissions. The 
second is that sources that are not 
subject to title IV are not required to 
monitor and report data outside of the 
ozone season unless otherwise required 
to do so by the Administrator or the 
permitting authority administering the 
NOx mass trading program. 

The final rule oa contains two main 
differences from the proposal with 
regard to the new excepted monitoring 
methodology for low mass emitters. The 
first is that the methodology is 
applicable to units with calculated NOx 
mass emissions of up to 50 tons, rather 
than 25 tons as proposed. The second is 
that in lieu of using default rates for 
NOx set forth in the rule, the owner or 
operator of a unit using this 
methodology may instead elect to 


determine a unit specific rate by 
conducting stack testing. Ali of these 
changes are discussed in greater detail 
in Appendix A of this notice. At this 
time EPA is only addressing the 
comments dealing with the two main 
issues for which EPA is finalizing 
revisions to part 75, the reporting of 
NOx Mass (subpart H) and a new 
excepted monitoring methodology for 
low emitters (§ 75.19). The EPA intends 
to address the rest of the comments on 
the part 75 rulemaking in a separate, 
future rulemaking. The discussions in 
Appendix A also address comments 
received in the SNPR docket (A—96—56) 
that related specifically to the 
monitoring requirements set forth in 


75. 


E. Emission Limitations/Allowance 
Allocations 


Each State has the ultimate 
responsibility for determining the size 
of its trading program budget and its 
individual source allocations as long as 
the trading budget plus emissions from 
all other sources do not exceed the 
State’s SIP Call budget. The proposed 
rule published on May 11, 1998 set 
timing requirements identifying when 
the allocations should be completed by 
each State and submitted to EPA for 
inclusion in the NOx Allowance 
Tracking System (NATS) and provided 
an option specifying how a State might 
allocate NOx allowances to the NOx 
budget units. Today’s final model rule 
clarifies the timing requirements for 
submission of allowance allocations to 
EPA and provides an optional allocation 
approach. Each State remains free to 
adopt the Model Rule’s allocation 
approach or adopt an allocation scheme 
of its own provided it meets the 
specified timing requirements, requires 
new sources to hold allowances, and 
does not allocate more allowances than 
are available in the State trading budget. 
1. Timing Requirements 

In the SNPR, EPA set timing 
requirements identifying when a State 
would finalize NOx allowance 
allocations for each control period in 
the NOx Budget Trading Program and 
submit them to EPA for inclusion into 
the NATS. In developing the proposal, 
the Agency reasoned that uniform 
timing requirements would be 
important to ensure that all NOx budget 
units in the trading program would have 
sufficient time and the same amount of 
time to plan for compliance for each 
control period, and sufficient time and 
the same amount of time to trade NOx 
allowances. After considering a range of 
timing requirements, EPA proposed 
options that allocated NOx allowances 5 
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to 10 years in advance of the applicable 
control period. The proposal attempted 
to strike a balance between systems that 
change the allocations on an annual 
basis and systems that establish a single, 
permanent allocation. 

The proposed rule included the 
following timing requirements for the 
allocation of NOx allowances: by 
September 30, 1999, each participating 
State would submit NOx allowance 
allocations to EPA for the control 
periods in the years 2003, 2004, 2005, 
2006, and 2007. After the initial 
allocation, two timing requirements 
were proposed for allocations following 
the year 2007. The option set forth in 
the proposed Model Rule would require 
a State to submit allocations to EPA for 
the control period in the year that is 5 
years after the applicable submission 
deadline. For example, by January 1, 
2003 each State participating in the 
trading program would issue its 
allocations for the control period in 
2008. The State would issue allocations 
for the 2009 summer season by January 
1, 2004. The second option, discussed 
in the preamble of the supplemental 
notice, would require the State to 
submit five years’ worth of allowance 
allocations at a time, every five years, 
starting in 2003. For example, by 
January 1 , 2003, each State 
participating in the trading program 
would issue allocations for the control 
periods in the years 2008 through 2012. 
The supplemental notice solicited 
comment on these timing options as 
well as the full range of possible timing 
requirements (including a single, 
permanent allocation system and an 
annually changing allocation system). 
The supplemental notice also solicited 
comment on a provision requiring EPA 
to allocate NOx allowances to NOx 
budget units if a State were to fail to 
meet the timing requirements. 

Comments: Although comments 
covered the entire range of possible 
timing requirements, commenters 
generally supported striving for 
administrative simplicity and ensuring 
sufficient planning horizons for affected 
sources, while still addressing the needs 
of a changing marketplace. Most 
comments fell into one of five 
categories. 

First, a few commenters favored the 
option set forth in the proposed Model 
Rule that would update the allocations 
each year, five years in advance of the 
applicable control period. However, 
most of these commenters also 
supported a system which would 
update the allocations less than five 
i. to the applicable control 

period as that would allow more recent 
data to be used in the allocations. One 


commenter advocated allocating for the 
previous season based on current year 
data (i.e., allocations would be issued at 
the end of the season for the preceding 
control period). 

Approximately ten commenters 
favored the approach which would 
issue allowances five to ten years in 
advance. This group found that five to 
ten years of allocations satisfies the 
desire to have a sufficient planning 
horizon while still ensuring 
responsiveness to changing market 
conditions. Utilities generally opposed 
allocating single year allowances as it 
might be disruptive to utility planning. 

e third category of commenters 
advocated longer term or permanent 
allocations. Most utility and business 
commenters favored allocations that 
were issued in ten year blocks at a 
minimum to provide sufficient time to 
plan future activities and amortize 
investments. A report submitted by a 
State proposed that allocations extend 
over the capital life of equipment, 
which was at least ten years. 

A fourth set of commenters, which 
included three States, favored shorter 
term allocations. These States 
commented that they may want to base 
their allocations on more recent data 
than that proposed by the Model Rule 
and suggested that three years would 
provide sufficient planning time for 
sources. One State suggested tying 
allocations to the submission of 
triennial inventories. 

A final group of commenters 
suggested that no timing requirement 
was necessary. They suggested that just 
as sources may participate in an 
interstate trading program with 
allocations based upon different 
methodologies, those same sources may 
participate in such a program even if 
they receive their allowances at 
different times or for different periods. 

Several State commenters asserted 
that September 1999 was too early to 
have allocations set. These States 
suggested that the allocation process is 
difficult and takes longer than one year. 
One State suggested that the early 
allocation deadline would effectively 
prevent States from issuing allowances 
based upon output for the first period 
because an output approach could not 
be developed in time. 

Response: Most commenters 
supported issuing allowances at least a 
couple of years prior to the season in 
which they would be used. The 
commenters generally cited the goal of 
balancing changing market conditions 
with providing sufficient planning 
horizons, as had the Agency in the 
proposal. The EPA agrees that the 
certainty in having allowances at least a 


couple of years into the future would 
provide some predictability for sources 
in their control planning and build 
confidence in the market. Most of the 
State commenters suggested three years 
prior to the control season as an 
adequate length of time for sources to 
know their allocations. The Agency 
agrees that a trading system could work 
with sources knowing their allocations 
three years prior to the control season. 
Therefore, EPA has modified its original 
proposal to ensure that sources would 
always have allowances at least three 
years in advance of the use date. 

In addition to addressing how many 
years in advance the allocations are 
determined, the Agency has also 
considered whether allocations should 
be issued one control period at a time 
or for multiple control periods at a time 
(e.g., five to ten control periods). In 
response to the comments received, the 
Agency has determined that it would be 
appropriate to set minimum timing 
requirements rather than prescribing a 
set length of time for all States. 
Therefore, the Agency is now requiring 
States choosing to participate in the 
NOx Budget Trading Program to allocate 
a minimum of one summer season of 
allowances at a time (at least three years 
in advance of the applicable control 
period). 

Moving from requiring five summer 
seasons of allocations (three years in 
advance of the first season) to one 
summer season of allocations (three 
years in advance) has the advantage of 
allowing the allocation system to be 
updated sooner with more recent data. 

is would provide those States that 
want to use updating systems to more 
fully avail themselves of an updating 
system. The system could also 
incorporate new sources more quickly, 
thus reducing the need for larger new 
source set-asides. 

However, the Agency has determined 
that a State may decide to issue 
allowances further into the future than 
the one-season minimum period 
required by this final rule and still 
receive streamlined EPA review of its 
trading program. The NOx Allowance 
Tracking System will be able to handle 
allocations for longer periods. 
Therefore, this Final Rule sets out 
minimum timing requirements of one 
season (three years in advance), but 
States may issue allocations in larger 

blocks for as many as 30 seasons into 
the future and still receive streamlined 
EPA review. However, in determining 
the length of time for which a State 
issues allocations, a State should 
consider any potential adjustments that 
may occur to its future State budgets. 
For example, as stated in Section III.B.5. 


q 
q 
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of this preamble, the Agency may 
establish new budget levels for the post- 
2007 timeframe. States issuing long- 
term allocations should address how the 
allocations would be adjusted if new 
budget levels are established in the 
future. The Agency does believe that 
having allocations three years prior to 
the relevant control period would be the 
minimum needed to support an active 
multi-state trading market intended to 
reduce compliance costs for all States 
involved. 

The three-year minimum timing 
requirement also is compatible with 
beginning the program in 2003, with at 
least the first year’s allocations 
submitted to EPA by September 30, 
1999. Sources will know their first 
year’s allocations three years prior to the 
start of the program, and by April 1, 
2003, all sources will have allocations 
for at least four seasons—2003, 2004, 
2005 and 2006. The Agency maintains 
that the first year’s allowances should 
be issued by September 30, 1999 to 
provide some predictability for sources 
in their control planning and build 
confidence in the market. It also ties in 
with the State’s SIP submittal deadlines. 
For States participating in the trading 
program, the allowances are an integral 
part of the State’s plan to satisfy the 
requirements of this SIP call. For 
sources in the Trading Program, the 
allowances are the mechanism by which 
State budget requirements are translated 
into source-specific limitations, and 
therefore the allocations should be 
submitted with the SIP submittals. In 
response to States who are worried 
about completing allocations in this 
time frame, EPA notes that one State in 
the OTC resolved its allocations in six 
weeks, demonstrating that it is possible 
to establish allocations in less than one 


ear. 

Requiring only one year’s worth of 
allowances at a time has the added 
benefit of being able to more quickly 
accommodate States that want to switch 
allocation methodologies after the start 
of the program. For example, a State 
may decide to issue its initial 
allocations based on heat input data 
because it has not yet finalized an 
approach to issuing output-based 

locations. The State could take a few 
additional years to refine the alternative 
approach to issuing allowances. When 
the State is ready to adopt the output 
approach, the State would be able to 
start using the new approach much 
sooner than it would be able to under 
a system that issued allocations in larger 
blocks. 

Therefore, this preamble sets the 
following timing requirements for the 
allocation of NOx allowances which 


will be able to accommodate States that 
want to issue allocations one year at a 
time as well as States that would like to 
issue allocations in larger blocks: by 
September 30, 1999, the State would 
submit NOx allowance allocations to 
EPA for at least the control period of 
2003. After this initial allocation, by 
April 1 of every year starting in 2001, 
the State must, at a minimum, submit 
allowance allocations to EPA for the 
control period in the year that is three 
years after the applicable submission 
deadline. For example, by April 1, 2001, 
a State would submit allocations for the 
control period in 2004. By April 1, 2002, 
a State would submit allocations for the 
control period in 2005. This minimum 
requirement would allow a State to 
submit blocks of allowances that 
represent any number of years should 
the State prefer to do so. For example, 
by the September 30, 1999 deadline, a 
State could submit allocations for only 
the 2003 control period or for multiple 
control periods (e.g., the five control 
periods of 2003-2007}. The SIP would 
provide that if the State fails to submit 
allocations by the required date, EPA 
would allocate allowances based on the 
previous year’s allocation within 60 
days of the applicable deadline. This 
approach would ensure that starting in 
2003, all sources would always have at 
least three years of allowances in their 
accounts. 

Today’s Model Rule presents an 
allocation approach that satisfies the 
minimum timing requirements. 
However, the initial allocation is for 
three control periods (2003-2005) 
because this would avoid updating 
allocations on an input basis. Any 
variation on the following approach 
would be acceptable providing it 
satisfies the minimum requirements 
specified in the previous paragraph. 
After this initial allocation, the model 
rule would have the State submit 
allowance allocations to EPA for the 
control period in the year that is three 
years after the applicable submission 
deadline. By April 1, 2003, a State 
would submit allocations for the control 
period in 2006. By April 1, 2004, a State 
would submit allocations for the control 
period in 2007, and so forth. 


2. Options for NOx Allowance 
Allocation Methodology 


The Agency proposed that the NOx 
Budget Trading Rule include a 
recommended NOx allowance 
allocation methodology. The proposed 
Model Rule laid out an example of an 
allocation methodology using heat input 
data for source allocations. The 
preamble to the proposed Model Rule 
solicited comment on this methodology 


as well as two additional options using 
either input or output data for 
determining allocations. The first 
alternative to using heat input would 
base the allocation recommendation on 
heat input data for the first five control 
periods of the trading program and then 
convert the allocations to an output 
basis for the control periods after 2007. 
The final option would base the 
allocation recommendation on output 
data for ali NOx Budget units from the 
start of the trading program. The Agency 
also solicited comment on a suggested 
schedule for establishing a method for 
output-based allocations, and on any 
technical or data issues relevant to 
output-based allocations, as well as on 
the use of a fuel-neutral or output- 
neuitral calculation to determine 
allocations for NOx Budget units. 
Comments: The Agency received 
numerous comments on the issue of 
whether to suggest an allocation 
recommendation to States. 
Approximately 25 commenters 
suggested that no recommendation is 
nec . Many of these commenters 
emphasized that EPA had no authority 
to prescribe an allowance allocation 
methodology and a recommendation 
could be misinterpreted as a 
requirement for SIP approval. Several 
coramenters requested that EPA clarify 
that the SIP approval process will be 
consistently applied to all States 
regardless of the allocation method 
chosen by a State, as long as the total 
allocation does not exceed a State’s 
trading budget. Approximately half of 
the commenters who stated that no 
recommendation was ni 
suggested that if EPA were going to 
make a recommendation, the 
recommendation should be a heat input 
approach. 

‘lose to fifty commenters suggested 
that an Agency recommendation was a 
good idea, but they were divided on the 
appropriate methodology. This group 
included all the State commenters who 
suggested that a recommended approach 
was appropriate for use as a default 
allocation mechanism by States that did 
not determine their own allocations. 

Many commenters supported the heat 


_ input approach used in the example in 


the supplemental notice. Two State 
commenters said that the proposed 
example approach was a useful default 
for States that did not come up with 
their own allocations. Other 
commenters suggested that heat input is 
an easily understood metric for all 
sources and the data is readily available. 
However, many suggested that EPA 
should recommend an output method 
because they believe output-based 
allocations tend to reward more efficient 
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fuels over fuels that require a higher 
heat input to generate the same amount 
of electricity. Other reasons cited for 
output-based allocations include the 
incentive that updating output 
allocations provides for reducing 
emissions of pollutants such as CO2 and 
mercury. Several commenters suggested 
that output-based allocations would 
allow the environmental goals of the 
program to be achieved more cost- 
effectively; their arguments rested upon 
assertions that issuing allowances to 
non-NOx emitting units in an output- 
based system would reduce the need for 
NOx controls over time. One State 
commenter said that an output approach 
was the consensus of participants at 
EPA Workshops held prior to drafting of 
the Supplemental Notice and therefore 
should be the recommended approach 
suggested by EPA. 

e commenter had a specific 
recommendation for an updating 
output-based allocation system which 
would issue allowances each year for 
the current control period. 
Administrative simplicity, economic 
efficiency, incentives for innovation, 
and lower consumer impact were cited 
as reasons supporting that position. 

Additional commenters favored the 
output-based approach but only for 
fossil-fuel fired sources and renewables. 
Several commenters submitted letters 
opposing a ‘‘fuel-neutral”’ policy and 
objected to including nuclear sources in 
an output allocation to sources. They 
stated that a fuel neutral policy would 
provide incentives for nuclear 
generation which has the potential to 
release small amounts of radiation to the 
environment as well as the potential for 
generation of high-and low-level 
radioactive waste. 

Response: As was stated in the SNPR, 
EPA believes that it is important for as 
many States as possible to participate in 
the NOx Budget Trading Program. The 
Agency recognizes that States have 
unanimously favored flexibility in 
developing their own allocation 
methodologies. Further, the comments 
that EPA received in response to the 
SNPR (as well as in response to the 
workshops held prior to publication of 
the SNPR) provided no clear consensus 
for one methodology over another. 

However, the Agency believes it is 
important to provide a model allocation 
methodology that States may choose to 
use as a guide for their own allocation 
process. Several States have commented 
that including an example method in 
the Model Rule would be useful as a 
backup for States who do not come up 
with an alternative method of 
allocation. An outlined approach in the 
Model Rule may also facilitate the 


regulatory process within a State that 
wants to quickly adopt the Model Rule. 

Therefore, today’s Model Rule 
includes an optional allocation 
methodology. The Agency has carefully 
considered arguments for alternative 
allocation methods. The EPA would 
support a decision by a State to use 
either heat input or output data as a 
basis for source allocations or for the 
State to auction some or all of its 
allocation. In determining the basis for 
the methodology presented in today’s 
Model Rule, EPA has decided to use the 
heat input approach because it is 


concerned that an output-based 


approach has not been fully developed 
or made available for public comment. 
Further, before issuing a model output- 
based allocation approach, the Agency 
would need to make several revisions to 
current reporting and monitoring 
provisions. EPA would have to revise 
part 75 to monitor and report 
temperature, pressure, and steam heat 
output (mmBtu) for units with some or 
all of their output as heated steam. EPA 
would also need to put in place 
procedures which take advantage of the 
most accurate data possible. For 
example, the Energy Information 
Administration (EIA) solicited comment 
in a July 17, 1998 Federal Register 
Notice on a proposal to make electricity 
generating data non-confidential and 
publicly available from non-utility 
electricity generators (63 FR 38620). 
EPA will not know if this information 
is available to the Agency or to States 
through EIA for some time. If ELA were 
to decide that this information should 
remain confidential in the future, then 
EPA and States would need to collect 
their own data from sources. 
Additionally, the Agency is currently 
unaware of any public databases of 
output information besides those for 
electrical generation output for certain 
electrical generating units. Output 
information would only become 
available if sources report it directly to 
the Agency or to States. 

While today’s final Model Rule 
includes a heat input approach, the 
Agency is continuing to work on 
developing an updating output 
approach to source allocations. For 
States that wish to use output in 
developing their source allocations and 
are willing to wait for EPA to finalize 
such an approach, EPA plans to issue a 
proposed system for output-based 
allocations in 1999 and finalize an 
output-based option in 2000. However, 
the Agency’s ability to issue an output- 
based approach on this schedule is 
contingent upon resolving the issues 
and promulgating the necessary rule 


changes mentioned in the previous 
paragraph. 

Assuming EPA finalizes an output- 
based option in early 2000, States 
wishing to use this output-based system 
could adopt the necessary rules, and 
output data could be measured and 
collected at NOx budget units during 
the control periods in the years 2001 
and 2002. Output data could then be 
available for States to calculate 
allocations for the control periods 
starting in 2006. Heat-input-based 
allocations could be used for the 2003 
through 2005 control seasons. 

However, this does not prohibit a 
State from developing its own output- 
based system on a faster timeline. For 
example, if a State has developed an 
output-based approach for use in its 
initial allocations, it may use that 
approach. Or, the State may issue its 
initial allocation for 2003 using heat 
input data and then by April 1, 2001 
issue output allocations for the control 
periods starting in 2004. 

The Agency recognizes that a State’s 
choice of when and for what blocks of 
time it issues allocations is intertwined 
with the choice of allocation 
methodology. Several commenters 
suggested that more incentives for 
generation efficiency and therefore 
ancillary environmental benefits (CO2 
and mercury reductions) are provided in 
an output system with periodic updates, 
and those incentives are lost in an heat 
input system that is periodically 
updated. These commenters suggested 
that with a heat-input-based system, 
States should issue permanent 
allocations rather than updating the 
allocations. An allocation system that 
issues permanent streams of allowances 
(using either a heat input or an output 
methodology) would still provide an 
incentive for generation efficiency 
although perhaps not to the extent that 
an updating output system might. 
However, if a State issues a permanent 
stream of allowances to existing sources, 
that State would have to decide how to 
address new sources (options include 
establishing an allocation set aside or an 
auction, or requiring new sources to 
obtain allowances from existing 
sources). 


3. New Source Set-Aside 


The Agency proposed an allocation 
set-aside account equaling 2 percent of 
the State trading program budget for 
each control period for new NO, Budget 
units as part of its recommended 
allocation approach. The concept and 
size of the set-aside is included only as 
an optional feature of the Model Rule; 
however, the Model Rule requires new 
sources to hold allowances to cover 
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their emissions. The supplemental 
notice proposed that allowances from 
the set-aside be given out on a first- 
come, first-served basis at an emission 
rate of 0.15 lb/mmBtu multiplied by a 
budget unit’s maximum design heat 
input. The source would then be subject 
to a reduced utilization calculation so 
that a reduction in the emission rate 
below 0.15 lb/mmBtu would be 
rewarded, but a reduction in utilization 
would not. In other words, EPA would 
deduct NO, allowances following each 
control period based on the unit’s actual 
utilization for the control period. After 
the deduction, the allocation that had 
been granted to the new unit from the 
set-aside would equal the product of 
0.15 lb/mmBtu and the budget unit’s 
actual heat input for the season. EPA 
solicited comments on the use of a set- 
aside as part of the recommended 
allocation methodology as well as the 
proposed size and operation of the set- 
aside. 

Comments: The Agency received 
many comments regarding the proposal 
for a new source set-aside. While several 
commenters were opposed to a new 
source set-aside because it might bias 
control decisions in favor of adding new 
sources relative to controlling existing 
sources, numerous other commenters 
expressed general support for 
accommodating new sources with 
allowances. 

Several of these commenters offered 
suggestions for how the set-aside should 
be designed. A few commenters stated 
that the size of the set-aside should be 
related to the timing requirements and 
noted that shorter timing requirements 
make it easier to accommodate new 
growth. One commenter who advocated 
annually updating the allocation system 
noted that its proposal would eliminate 


ide concept but asserted that States 
should be able to decide the correct size. 
Other commenters agreed with the set- 
aside concept in theory but did not 
think the allowances should come from 
existing sources. 

Additional commenters had specific 
proposals for the size of the set-aside. 
One commenter suggested that the size 
of the set-aside should reflect the actual . 
growth projected in budget calculations 
and that the unused portion of the set- 
aside should be retired. A few 
commenters agreed with the proposed 2 
percent size. 

Several commenters offered 
suggestions on how to issue the set- 
aside allowances to new sources. One 
commenter suggested that the 
allowances should be given to new 
sources at the actual emission rate if it 


the proposed 0.15 Ib/mmBtu 
vel. 

Finally, several commenters suggested 
that the concept of a set-aside was an 
issue that should be left completely up 
to the States. 

Response: The Agency believes that a 
new source set-aside should be large 
enough to provide all new units 
entering the trading program with 
allocations. The Agency maintains that 
as much as possible within the context 
of the overall trading budget, allocations 
should be provided to new sources on 
the same basis as that used for existing 
units until the time when the new 
sources receive an allocation as part of 
an updating allocation system. 
Therefore, the Agency continues to 
include a new source set-aside as part 
of its optional allocation methodology 
described in the Model Rule. The EPA 
proposed the 2 percent set-aside in the 
SNPR after looking at the amount of 
growth from new sources projected by 
the Integrated Planning Model (and 
used in the budget determinations) and 
estimating how much growth could be 
expected over the five year period that 
new sources might have to wait before 
receiving an allocation. In light of the 
allocation methodology and timing 
specified in today’s Model Rule as well 
as revisions made to the growth factors 
used in State budget determinations 
since the SNPR, the Agency has re- 
evaluated the size of the new source set- 
aside proposal. The revised Integrated 
Planning Model projects approximately 
¥% percent annual growth in capacity 
utilization for new sources. Given the 
timing and optional allocation 
methodology specified in today’s Model 
Rule, the 2003, 2004, and 2005 set-aside 
would need to accommodate any source 
that started operating after May 1, 1995. 
Assuming the ¥2 percent growth rate 


- projected by IPM, the Agency finds that 


a 5 percent set-aside should be large 
enough to accommodate ail new sources 
for the 2003, 2004, and 2005 control 
seasons. 

After 2005, the new source set-aside 
would need to accommodate any source 
that commenced operation after May 1 
of the control period three years prior to 
the control period in which the set-aside 
would be available. For example, in 
2006, the set-aside should be large 
enough to accommodate any source that 
commenced operation after May 1, 
2003. Assuming the growth rates 
predicted by the IPM, the Agency finds 
that a 2 percent set-aside should be large 
enough to accommodate new source 
growth after May 1, 2003. 

A 5 percent set-aside provision for the 
first three control seasons and 2 percent 
for the control periods starting in 2006 


is incorporated into today’s Model Rule 
as ar option States may adopt. However, 
States may choose to handle new 
sources in any way as long as the 
emissions from new sources are subject 
to the overall State budget. For example, 
some States may choose to issue 
allowances for longer periods of time 
than that outlined as the minimum 
requirement in today’s Model Rule. 
These States may find that a 5 percent 
set-aside is not sufficient to 
accommodate all their new source 
sib and may want to consider a 

arger set-aside or alternative means to 
accommodate new sources. Or, States 
may decide to allocate allowances based 
on a new source’s permitted or actual 
emissions, which may be lower than 
0.15 lb/mmBtu. This would require a 
smaller set-aside. 

In the model rule set-aside provision, 
allowances will be issued to new 
sources on a first-come, first-served 
basis. Allowances that are not issued to 
new sources in the applicable control 
period will be returned to the existing 
sources in the State on a pro-rata basis 
to guard against the possibility of a 
— ortionately | set-aside. 

1e EPA maintains its position that 
new sources should receive allowances 
at the same rate as that applied to 
existing sources (i.e., large electric 
generating units would receive 
allowances at a 0.15 Ib/mmBtu rate, 
large non-electric generating units 
would receive allowances at the average 
emission rate for existing large non- 
electric generating units after controls 
are in place, as explained in section 4 
below). However, to reinforce the 
flexibility available on these issues, as 
long as a State requires new sources to 
hold allowances, the Agency reiterates 
that States may have any size set-aside 
(including zero), may allocate the set- 
aside in whatever manner they choose, 
and may carry over from one year to the 
next: any amount of allowances (subject 
to the banking provisions on this SIP 
call). If a State decides to return unused ~ 
allowances from a new source set-aside 
to existing sources, the State would 
indicate to EPA (as the administrator of 
the allowance tracking system) what 
number of allowances should be 
returned to which existing units. 


4. Optional NOx Allocation 
Methodology in Model Rule 


While specific source allocations are 
required for States participating in the 
NOx Budget Trading , the 
allocation methodology presented here 
is an optional approach that may be 
adopted by States. As long as a State (1) 
does not allocate more allowances than 
are available in the State NOx trading 


the need for a new source set-aside. 
commenters-supported the set-__ 
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budget, (2) requires new sources to hold 
allowances, and (3) issues allocations on 
a schedule that meets the minimum 
timing requirements, the State may 
adopt whatever methodology it finds the 
most appropriate and still qualify for 
inclusion in the NOx Budget Trading 


The Model Rule contains the 
following optional allocation 
methodology. It differs from the 
approach presented in the proposed rule 
on the timing provisions, the allocation 
methodology for non-electric generating 
units, and the size of the optional new 
source set-aside. As proposed in the 
SNPR, initial unadjusted allocations to 
existing NOx Budget units serving 
electric generators would be based on 
actual heat input data (in mmBtu) for 
the units multiplied by an emission rate 
of 0.15 lb/mmBtu. For the control 
periods in 2003, 2004, and 2005, the 
heat input used in the allocation 
calculation for large electric generating 
units equals the average of the heat 
input for the two highest control periods 
for the years 1995, 1996, and 1997. Once 
the State completes the initial allocation 
calculation for all the existing NOx 
budget units serving electric generators 
for 2003, 2004, and 2005, the State 
would adjust the allocation for each unit 
upward or downward so that the total 
allocations match the aggregate 
emission levels apportioned by an 
approved SIP to the State’s NOx Budget 
units serving electric generators. Then, 
the State would adjust the allocation for 
each unit proportionately so that the 
total allocation equals 95 percent of the 
aggregate emission levels apportioned to 
the State’s NOx Budget units serving 
electric generators (to provide for the 5 
percent new source set-aside). A State 
would submit the 2003, 2004, and 2005 
allocations to EPA by September 30, 
1999. 

For the control periods starting in 
2006, the heat input used in the 
allocation calculation for large electric 
generating units equals the heat input 
measured during the control period of 
the year that is four years before the year 
for which the allocations are being 
calculated. Once the State completes the | 
initial allocation calculation for all 
existing budget units, and the State 
adjusts the allocations to match the 
aggregate emission levels apportioned to 
NOx Budget units serving electric 
generators, the State would adjust the 
allocation for each unit proportionately 
so that the total allocation equals 98 
percent of the aggregate emission levels 
apportioned to NOx Budget units 
serving electric generators (to provide 
for the 2 percent new source set-aside). 


For reasons explained elsewhere in 

today’s rulemaking, EPA determined the 
aggregate emission levels for large non- 
electric generating units in each State 
budget based upon a 60 percent 
reduction rather than the 70 percent 
proposed in the SNPR. The 60 percent 
reduction results in an average emission 
rate across the region of 0.17 Ibs/mmBtu 
for large non-electric generating units. 
Therefore, initial unadjusted allocations 
to existing large non-electric generating 
units would be based on actual heat 
input data (in mmBtu) for the units 
multiplied by an emission rate of 0.17 
lb/mmBtu. For non-electric generating 
units subject to the trading program, 
1995 heat input data is used in the 
allocation calculation for the control 
periods 2003, 2004, and 2005 (1995 is 
the most recent data the Agency knows 
is currently available for non-electric 
generating units). Once the State 
completes the initial allocation 
calculation for all the existing large non- 
electric generating units for 2003, 2004, 
and 2005, the State would adjust the 
allocation for each unit upward or 
downward so that the total allocations 
match the aggregate emission levels 
apportioned by an approved SIP to the 
State’s large non-electric generating 
units. Then, the State would adjust the 
allocation for each unit proportionately 
so that the total allocation equals 95 
percent of the aggregate emission levels 
apportioned to the State’s large non- 
electric generating units (to provide for 
the 5% new source set-aside). A State 
would submit the 2003, 2004, and 2005 
allocations to EPA by September 30, 
1999. 

For the control periods starting in 
2006, the heat input used in the 
allocation calculation equals the heat 
input measured during the control 

eriod of the year that is four years 

fore the year for which the allocations 
are being calculated. Once the State 
completes the initial allocation 
calculation for all existing budget units, 
and the State adjusts the allocations to 
match the aggregate emission levels 
apportioned to large non-electric 
generating units, the State would adjust 
the allocation for each unit 
propcrtionately so that the total 
allocation equals 98 percent of the 
aggregate emission levels apportioned to 
large non-electric generating units (to 
provide for the 2% new source set- 
aside). 

A State would establish a separate 
allocation set-aside for new units each 
control poe Five percent of the 
seasonal trading budget will be held in 
a set-aside account for the control 
periods in 2003, 2004, and 2005. At the 
end of the relevant control period, the 


State would submit a NOx allowance 
transfer request to EPA to return any 
allowances remaining in the account to 
the existing sources in the State on a 
pro-rata basis. 

The allowances would be issued to 
new sources on a first-come first-served 
basis at a rate of 0.15 lb/mmBtu for NOx 
Budget units serving electric generators 
and 0.17 lb/mmBtu for large non- 
electric generating units multiplied by 
the budget unit’s maximum design heat 
input. Following each control period, 
the source would be subject to a 
reduced utilization calculation, in 
which EPA would deduct NOx 
allowances based on the unit’s actual 
utilization. Because the allocation for a 
new unit from the set-aside is based on 
maximum design heat input, this 
procedure adjusts the allocation by 
actual heat input for the control period 
of the allocation. This adjustment is a 
surrogate for the use of actual utilization 
in a prior baseline period which is the 
approach used for allocating NOx 
allowances to existing units. 


F. Banking Provisions 


As explained in Section III.F.7., EPA 
requested comment in the SNPR on 
whether and how banking should be 
incorporated into the design of the NOx 
Budget Trading Program. Banking may 
generally be defined as allowing sources 
that make emissions reductions beyond 
current requirements to save and use 
these excess reductions to exceed 
requirements in a later time period. 
Options ranged from a program without 
banking to several variations of a 
program with banking, prior to and/or 
following the start of the program. The 
EPA also requested comment on options 
for managing the use of banked 
allowances in order to limit the 
emissions variability associated with 
banking. The EPA specifically proposed 
using a “flow control” mechanism in 
cases where the potential exists for a 
large amount of banked allowances to be 
available. 

This section addresses how banking 
has been incorporated into the NOx 
Budget Trading Program based on the 
criteria set forth in the NOx SIP call. 

1. Banking Starting in 2003 

In accordance with the provisions 
discussed in III.F.7.a., trading programs 
used to comply with the NOx SIP call 
may allow banking to start in the first 
control period of the program, the 2003 
ozone season. The majority of 
commenters supported banking in the 
context of the NOx Budget Trading 
Program. Based on the advantages that 
banking can provide, as discussed in the 
SNPR and the comments, the NOx 


| 

— 
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Budget Trading Program has been 
designed to allow banking starting in 
the first control period of the trading 
program. NOx Budget units that hold 
additional NOx allowances beyond 
what is required to demonstrate 
compliance for a given control period 
may carry-over those allowances to the 
next control period. These banked 
allowances may be used or sold for 
compliance in future control periods. 


2. Management of Banked Allowances 


The NOx SIP call establishes that a 
flow control mechanism be paired with 
any banking provisions to limit the 
potential for emissions to be 
significantly higher than budgeted 
levels because of banking. This 
mechanism allows unlimited banking of 
allowances saved through emissions 
reductions by sources, but discourages 
the “excessive use” of banked 
allowances by establishing either an 
absolute limit on the number of banked 
allowances that can be used each season 
or a rate discounting the use of banked 
allowances over a given level. In the 
SNPR, EPA solicited comment on the 
application of flow control in the NOx 
Budget Trading Program. Although 
many commenters were opposed to any 
resirictions on the use of banked 
allowances, several commenters stated 
that if restrictions were to be imposed, 
they would favor flow control as the 
most cost-effective, least rigid means of 
management. A few commenters added 
that, if implemented, flow control 
should be applied on a source-by-source 
basis so as to avoid penalizing all of the 
participants in the trading program for 
the excess banking of individual 
participants. One commenter stated that 
if EPA concludes that there is an 
adequate basis for imposing some type 
of restriction, it should avoid placing 
any absolute limit on the amount of 
banked allowances that can be used in 
a given season. 

The NOx SIP call established that 
flow control should be set at the 10 
percent level. The effect of setting flow 
control at 10 percent of the trading 
program budget is that on a season-by- 
season basis, sources may use banked 
allowances or credits for compliance 
without restrictions in an amount up to 
10 percent of the NOx budget for those 
sources in the trading program. Banked 
allowances or credits that are used in an 
amount greater than 10 percent of the 
NOx budget for those sources will have 
restrictions on their use. 

The following provides a brief 
description of exactly how the flow 
control mechanism will operate in the 
NOx Budget Trading . The 
number of banked allowances held by 


all participants in the multi-state trading 
program will be tabulated each year 
following the compliance certification 
process to determine what percentage 
banked allowances are of the overall 
multi-state trading budget for the next 
year. If this percentage is equal to or 
below 10 percent, all banked allowances 
may be used in the upcoming control 
season on a one allowance for one ton 
basis. If this percentage is greater than 
10 percent, flow control will be 
triggered. In years when flow control is 
triggered, a withdrawal ratio will be 
established prior to the control period 
for which it would apply. The 
withdrawal ratio will be calculated by 
dividing 10 percent of the total trading 
program budget by the total number of 
banked allowances. This ratio will be 
applied to each compliance or overdraft 
account (only accounts used for 
compliance) holding banked allowances 
as of the allowance transfer deadline at 
the end of the control period for which 
it applies. Banked allowances in each 
account may be used for compliance on 
a one-for-one basis in an amount not 
exceeding the amount established by the 
withdrawal ratio. Banked allowances 
used in an amount exceeding that 
established by the withdrawal ratio 
must be used on a two-for-one basis. By 
setting the withdrawal ratio prior to the 
applicable control period (in years flow 
control is triggered) and applying it at 
the time of compliance certification at 
the end of the applicable control period, 
sources have one full control period to 
incorporate the value of using banked 
allowances into their operations. 

As described above, the NOx Budget 
Trading Program applies the flow 
control mechanism on a regional basis 
and establishes a 2-for-1 discount for 
banked allowances that are used in an 
amount greater than the flow control 
limit. The regional approach for 
applying flow control was selected over 
the source-by-source approach for the 

e EPA believes this option provides 
more flexibility to individual sources 
than the source-by-source approach. If 
the 10 percent limit were placed on 
each source based on the source’s 
allocation, the limit would be in effect 
every year for every source, even when 
the amount of banked allowances 
throughout the entire trading region was 
below 10 percent of the regional trading 
budget. In contrast, the regional 
approach only applies flow control 
when the amount of banked allowances 
throughout the region (entire multi-state 
trading area) exceeds the 10 percent 
limit. In response to the commenter 
suggesting that the regional approach 
penalizes all participants in the trading 


program for the excess banking of 
individual participants, EPA notes that 
it would be difficult for a few sources 
to cause the entire regional bank to 
exceed 10 percent of the budget. In 
acidition, based on the analyses 
presented in the RIA, EPA does not 
ariticipate that flow control is likely to 
be triggered. Consequently, flow control 
is more of an insurance policy, rather 
than a provision that is routinely 
expected to be operational. 

e The regional approach also 
provides flexibility to sources if and 
when it is triggered. Because the 
withdrawal ratio is set before the 
applicable control period but not 
applied until the control period’s 
allowance transfer deadline, sources 
have over seven months to manage the 
amount of banked allowances they use 
on a 1-for-1 basis versus a 2-for-1 basis. 

e EPA believes the regional approach 
is also a more universal approach than 
the source-by-source approach under a 
variety of allocation programs that 
States may use in the NOx Budget 
Trading Program. To apply the flow 
control mechanism on a source-by- 
source basis, the 10 percent limit would 
be applied to each source’s allocation. 
In this way, a source could use an 
amount of banked allowances up to 10 
percent of it’s allocation without 
restrictions. Restrictions would be 
placed on banked allowances that the 
source uses in an amount greater than 
10 percent of its allocation. Under 
certain allocation programs, States may 
choose not to allocate NOx allowances 
to new sources and require that these 
sources obtain the necessary amount of 
NOx allowances for compliance from 
the market. By not having an allocation 
of NOx allowances, new sources would 
be prevented from using banked 
allowances under the source-by-source 
approach. EPA believes that approaches 
to accommodate sources without a fixed 
allocation under the source-by-source 
flow control approach would overly 
complicate the system. 

e The regional approach for applying 
flow control is also the approach used 
in the Ozone Transport Commission’s 
(OTC) trading program. Because the 
NOx Budget Trading Program is 
clesigned to include States currently 
ciperating in the OTC program, using the 
same approach for flow control will 
rainimize the disruption for these 
sources to convert to the NOx Budget 
Trading 

The other issue for flow control is the 
type of restriction to place on banked 
allowances used in an amount greater 
than the 10 percent limit. The NOx 
Budget Trading Program includes the 2- 
for-1 discount as the applicable 
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restriction. EPA agrees with the EPA is including optional provisions in _III.F.7.c. and to provide incentives for a 
commenters that favored this approach __ the trading program that States may use State’s NOx budget units to generate 
over using an absolute limit. The EPA for issuing credits. States participating early credits in an amount no greater 
believes the 2-for-1 discount provides in the NOx Budget Trading Program that than the size of the State’s compliance 
more flexibility for sources to achieve choose to issue early reduction credits supplement pool. The State may choose 
compliance than is offered by the may follow the methodology included to issue the entire compliance 
absolute limit. The discount is also in part 96 or may develop their own supplement pool as early reduction 
beneficial to the environment, when methodology, provided the State’s credits through this methodology, or the 
triggered, by allowing only one ton of program meets the following State may choose to reserve some of the 
NOx emissions for every two tons requirements. The State program must compliance supplement pool to be 
removed. Additionally, the OTC ensure that early reduction credits will issued to sources according to the direct 
Pp uses the 2-for-1 discount. not be issued in an amount exceeding distribution criteria as described above. 
The following example illustrates the State’s compliance supplement pool. § This methodology is applicable for 
how flow control will be used. Forthe = The State program must also meet the —- reductions made during the 2001 and 
year 2006, assume the total trading criteria for early reduction credits 2002 ozone seasons. NOx budget units 
program budget across all Statesequals _ discussed in section III.F.7.c. Finally, that request early reduction credits will 
300,000 allowances and 35,000 the State should notify EPA of the be required to monitor ozone season 
allowances are banked from control amount of credits issued to particular NOx emissions according to the 
periods prior to the 2006 control period. NOx Budget units by no laterthan May monitoring provisions of part 75, 
Since more than 10 percent (35,000/ 1, 2003. Early reduction credits shall be subpart H by the 2000 ozone season. 
300,000 = 11.7%) of the total trading issued to units as allowances for the The information from the 2000 ozone 
program budget is banked, a withdrawal 2003 control period. For purposes of the season shall be used to establish a 
ratio will be established prior to the banking provisions, the allowances will baseline emission rate for the NOx 
2006 control period and will apply to all not be considered banked in the 2003 budget unit. To be eligible for early 
compliance and overdraft accounts control period. However, any unused reduction credits, a NOx budget unit 
(only accounts that may be used for allowances carried from the 2003 shall reduce its emissions rate in the 
compliance) holding banked allowances contro! period to the 2004 control 2001 and/or 2002 control period(s) no 
at the end of the 2006 control period. in _ period shall be considered banked as less than 20 percent below its baseline 
this case, the withdrawal ratio would be __ will be the case for all unused emissions rate established for the 2000 
0.86 (determined by dividing 10 percent allowances carried over to the next ozone season. The size of the early 
of the total trading program budget by control period. Per the requirements reduction credit request shall equal the 
the total number of banked allowances, _ discussed in section III.F.7.c., difference between 0.25 lb/mmBtu and 
or 30,000/35,000). Thus if a source allowances issued for early reduction the unit’s actual emissions rate 
holds 1,000 banked allowances at the credits may be used forcompliance by = multiplied by the unit’s actual heat 
end of the 2006 control period, it will sources in the 2003 and 2004 control input for the applicable control period. 


be able to use 860 on a 1-for-1 basis, but _ periods. Any of these allowances that NOx Budget units requesting early 
will have to use the remaining 140, if are not used for compliance in the 2003 _ reduction credits should submit the 
necessary, on a 2-for-1 basis. As aresult, or 2004 control periods shall be retired request to the State by no later than 
if the source used all its banked by EPA from the account in which they October 30 of the year for which the 
allowances for compliance in the 2006 __are held. = reductions were generated. 


control period, the 1,000 banked As discussed in Section III.F.6.b.ii., e methodology conforms with the 
allowances could be used to cover only _ States also have the option of issuing NOx SIP call’s criteria for early 
930 tons of NOx emissions (860+ 140/ some or all of the State’s compliance reduction credits. By requiring that the 
2). Of course, a source could buy supplement pool directly to sources reductions be measured using 
additional current year allowances to according to the criteria for direct provisions in part 75, the reductions 
cover emissions on a 1-for-1 basis or buy distribution. Consequently, States . _— will be verified as having actually 
additional banked allowances participating in the NOx Budget Trading occurred and will be quantified 
(allowances not needed by other sources Program may also use the direct according to the same procedures as 
for compliance) to increase the amount _ distribution option for issuing the required for compliance with the 
of banked allowances it may useonai- compliance supplement pool. In this general requirements of the NOx Budget 
for-1 basis. case, the — must notify EPA by May oe sa _ procedure for 
‘ : 1, 2003 of the specific NOx Budget units calculating the credit request is 

3. Early Reduction Credits that will be natal the ea intended to ensure that the reductions 

As pe ee in section ame a the distribution. are surplus. Phase II of the title IV NOx 
majority of commenters generally , : emissions limits are required to be 
supported the option of awarding early + a eebedeiony for Issuing installed at specific coal-fired boilers by 
reduction credits. EPA is allowing, but  ©@tly Reduction Credits January 1, 2000. By requiring that an 
not requiring, States to grant early The methodology described below is __ early reduction credit must be generated 
reduction credits to sources for an optional methodology included in by no less than a 20 percent reduction 
reductions in ozone season NOx part 96 that States participating in the below the 2000 baseline emission rate, 
emissions prior to the 2003 ozone NOx budget Trading Program and credits will only be issued for 
season. States may issue early reduction choosing to issue early reduction credits reductions that go below emissions 
credits in an amount not exceedingthe may follow. States participating in the levels achieved for compliance-with 
State’s compliance supplement pool. NOx Budget Trading Program may also title IV requirements. This provision 
The compliance supplement pool is choose to develop their own ensures that the early reduction credits 
further explained in section IILF.6. methodology as discussed above. The are only issued for reductions below 

Based on the support the commenters _ following methodology is designed to existing requirements (i.e., surplus). 
on the NOx Budget Trading Program meet the criteria for issuing early Calculating the early credit based on 
expressed for early reduction credits, reduction credits discussed in section the difference between 0.25 lb/mmBtu 
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and the unit’s actual emissions rate 
establishes a standard emissions rate 
from which all early reduction credits 
are calculated. This approach ensures 
that sources with higher NOx emissions 
rates prior to the 2001 ozone season are 
not provided an opportunity to generate 
more early reduction credits than 
relatively cleaner sources. In this way, 
all sources have an equal opportunity to 
generate early reduction credits below a 
standard emissions rate. 

According to the requirements in the 
NOx SIP call, States may not issue early 
reduction credits in an amount greater 
than the State’s compliance supplement 
pool. To ensure this provision is met, 
the optional methodology is designed 
for States to issue all early reduction 
credits following the 2002 ozone season. 
By October 30, 2002, a State will have 
received all early reduction requests for 
both the 2001 and 2002 ozone seasons. 
After review of the requests, the State 
would issue credit to all valid requests 
according to the following procedure. If 
the amount of valid requests is less than 
the size of the State’s compliance 
supplement pool, the State would issue 
one allowance for each ton of early 
reduction credit requested. If the 
amount of valid requests is more than 
the size of the State’s pool, the State 
would reduce the amount in the credit 
requests on a pro-rata basis so that the 
requests equal the size of the State’s 
pool. After the requests have been 
reduced, the State would then issue 
allowances based on the remaining size 
of each credit request. States would 
complete the issuance of allowances for 
the early reduction credit requests as 
soon as possible following October 30, 
2002, but no later than May 1, 2003. 


5. Integrating the OTC Program With the 
NOx Budget Trading Program’s Banking 
Provisions 

The OTC NOx Budget Program is a 
multi-state, capped NOx trading 
program that begins in 1999 and 
includes many States subject to today’s 
action. By the start of the NOx Budget 
Trading Program under the NOx SIP 
call, sources in the OTC program will 
potentially hold banked NOx - 
allowances resulting from early 
reductions and/or overcontrol with 
program requirements. At issue is the 
ability of OTC sources to use these 
banked allowances in the NOx Budget 
Trading Program. 

Commenters have supported allowing 
OTC sources to use banked allowances 
(i.e., early reductions from the 1997 and 
1998 ozone seasons and unused 
allowances from the 1999 through 2002 
ozone seasons) from the OTC program 
for compliance in the NOx Budget 


Trading Program. Commenters have 
stated that because OTC sources will be 
subject to a market-based cap-and-trade 
program prior to the 2003 ozone season, 
it is important to create a smooth 
transition from the OTC program to the 
NOx Budget Trading Program. They 
have suggested discounting OTC Phase 
II allowances to make them equivalent 
to those achieved under the NOx SIP 
call. One OTC State suggested 
accomplishing this by adjusting the 
OTC banked allowances by a ratio of the 
Phase II OTC control requirement to the 
Phase III OTC control requirement, 
working with EPA to determine the 
exact ratio. A few OTC States suggested 
that OTC allowances banked in Phase II 
could be used as early reduction credits 
in the NOx Budget Trading Program. A 
commenter from outside the OTC 
voiced concern that the use of OTC 
allowances banked by sources for the 
years 1999 through 2002 could distort 
the larger trading market established 
under the SIP call. 

The EPA believes that the compliance 
supplement pool provides the 
opportunity to integrate the OTC 
program into the NOx Budget Trading 
Program by allowing OTC States to 
bring their banked allowances into the 
NOx Budget Trading Program as early 
reduction credits after the 2002 ozone 
season. The EPA established two 
primary criteria for the generation of 
early reduction credits in III.F.7.c.: first, 
the credits must be surplus, verifiable, 
and quantifiable; and second, a State 
may not grant an amount of early 
reduction credits in excess of a State’s 
compliance supplement pool. EPA 
believes that banked allowances held by 
sources in the OTC program would 
qualify as being surplus, verifiable, and 
quantifiable. The banked allowances 
would be surplus because they would 
represent emissions reductions that go 
beyond what is required by the 
emissions limitations established by the 
OTC program in the applicable ozone 
seasons. The banked allowances would 
also be verified and quantified 
according to the procedures in the OTC 
program which are essentially identical 


to the requirements that will be in place - 


under the NOx Budget Tradin . 
As for the second criterion that a State 
issue no more early reduction credits 
than provided through the compliance 
supplement pool, EPA believes this 
could be addressed according to the 
following procedure. If the number of 
banked allowances held by an OTC 
State’s NOx Budget units, after the 
compliance certification process for the 
2002 ozone season, is less than the 
number of credits available in the pool 
for that State, the NOx budget units in 


that State may carry all of their banked 
allowances from the OTC program into 
the NOx Budget Trading Program. The 
banked allowances brought in from the 
OTC program would be subtracted from 
the State’s compliance supplement pool. 
Any remaining credits in the 
compliance supplement pool could be 
distributed by the OTC State through 
the direct distribution option, if 
necessary. If, on the other hand, an OTC 
State’s NOx Budget units hold banked 
allowances from the OTC program in 
excess of the amount of credits in the 
State’s pool, after the compliance 
certification process for the 2002 ozone 
season, the State would need to reduce 
the amount of allowances eligible for 
being carried into the NOx Budget 
Trading Program. This could be 
achieved by reducing the amount of 
banked allowances held by the units on 
a pro rata basis so that the number of 
allowances carried into the NOx Budget 
Trading Program is less than or equa! to 
the size of the State’s compliance 
supplement pool. 

The process described above prévides 
a rnechanism for OTC States to use the 
compliance supplement pool to carry 
banked allowances from the OTC 
program as of the end of the compliance 
period in 2002 over into the NOx 
Budget Trading Program. The EPA 
believes this integration acknowledges 
the important reductions made in the 
OTC program prior to 2003 while 
providing similar opportunities for 
sources outside the OTC to generate 
credits for early reductions. Since all 
States in the NOx Budget Trading 
Program will have an opportunity to 
receive credit for early reductions, EPA 
does not believe any market distortion 
will occur. 


G. New Source Review 


Under the New Source Review (NSR) 
provisions of section 173 of the CAA, a 
new major source or a major 
modification to an existing major source 
of a particular pollutant that proposes to 
locate in an area designated 
nonattainment for that pollutant must 
offset its new emissions. In the SNPR, 
the EPA solicited comment on whether 
and how the offset requirement could be 
met by sources’ participation in the NOx 
Budget Trading Program. The Agency 
stated its belief that sources obligated to 
obtain NOx offsets under the NSR 
program should be able to do so by 
acquiring NOx allowances through the 
trading program. In essence, the EPA 
reasoned that, where a trading program 
is a capped system, a new source’s 
acquisition of allowances to cover its 
increased emissions would necessarily 
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result in actual emissions reductions 
elsewhere in the system. 

The EPA continues to believe that 
nonattainment NSR offset requirements 
of the CAA can be met using the 
mechanism of the NOx Budget Trading 

. However, there are a number 
of complex issues involved with 
integrating these programs, for example, 
the statutory requirements to obtain 
offsets from certain geographic areas 
and, depending on the classification of 
the 1-hour ozone nonattainment area, at 
certain offset ratios. Because the Agency 
is continuing to evaluate these issues, it 
will not be providing guidance at this 
time on integrating these programs; 
however, the EPA intends to provide 
such guidance as soon as possible. At 
that time, the EPA will respond to the 
comments received on this topic in the 
course of this rulemaking. 


VIII. Interaction With Title IV NOx 
Rule 


The EPA proposed, in the May 11, 
1998 supplemental notice, to add a new 
§ 76.16 to part 76, the Acid Rain NOx 
Emission Reduction Program 
regulations. The purpose of the 
proposed § 76.16 was to increase 
utilities’ flexibility in situations where 
units owned or operated by a utility 
were subject to both a NOx cap-and- 
trade program and the Phase II NOx 
emission limitations under the Acid 
Rain NOx Emission Reduction Program. 
Under proposed § 76.16, a State or 
group of States could request that the 
Administrator relieve all units located 
in the State or States and otherwise 
subject to the Phase II NOx emission 
limitations (under §§ 76.6 and 76.7) of 
the requirement to comply with such 
emission limitations. The Administrator 
‘ could also take this action on his or her 
own motion. All Group 1 boilers (i.e., 
tangentially fired or dry bottom wall 
fired boilers) would remain subject to 
the Phase I NOx emission limitations 
(under § 76.5), while Group 2 boilers 
(i.e., cell burner boilers, cyclones, wet 
bottom boilers, and vertically fired 
boilers) would have no NOx limits 
under the Acid Rain Program. This 
relief would be available if all such 
units were subject, under a SIP or a FIP, 
to a NOx cap-and-trade program 
meeting certain requirements. The NOx 
cap-and-trade program had to include, 
inter alia, either an annual cap or 
seasonal caps that together limited total 
annual emissions and a requirement 
that each unit use authorizations to emit 
(or allowances) to account for all NOx 
emissions. In addition, there had to be 
a demonstration that total annual NOx 
emissions from all units otherwise 
subject to the Acid Rain NOx emission 


limitations and located in the State or 
group of States would, under the NOx 
cap-and-trade program, be equal to or 
lower than the total number of annual 
NOx emissions if the units remained 
subject to the Acid Rain NOx emission 
limitations. Alternative emission 
limitations and NOx averaging plans 
under part 76 would not be taken into 
account in such a demonstration. 
Although the purpose of proposed 
§ 76.16 was to provide more flexibility 
to utilities consistent with the 


requirements of section 407, almost all 


utility commenters and many State and 
State agency commenters opposed the 
proposal. Many commenters argued that 
relieving a utility’s units in one State of 
the applicability of the Phase II NOx 
emission limitation would prevent the 
utility from using those units, along 
with units that the utility owns or 
operates in other States, in an interstate 
averaging plan under the Acid Rain 
Nitrogen Oxides Emission Reduction 
Program. Under section 407(e) of the 
CAA, as implemented under § 76.11, a 
utility may comply with the Acid Rain 
NOx emission limitations by averaging 
the emissions of units that the utility 
owns or operates in the same State or 
other States. Many utilities have 
complied, or plan to comply, with the 
Acid Rain NOx Emission Reduction 
Program by using averaging plans, 
including some interstate averaging 
plans. However, a unit that has no Acid 
Rain emission limitation obviously 
cannot be included in an averaging plan 
since EPA would have no authority 
under title IV to limit the unit’s 
emissions, whether on an individual- 
unit or a group-average basis. Further, as 
a practical matter, the group average 
limit for any given year, which must be 
calculated based on the limit applicable 
to each individual unit in the averaging 
plan, could not reflect any limit for such 
a unit. See 40 CFR 76.11(a) (1) and (2) - 
(allowing only units with Acid Rain 
NOx emission limitations in effect to 
participate in an averaging plan) and 
(d)(1)(ii)(A) (showing calculation of the 
group average limit using each unit’s 
Acid Rain NOx emission limitation). 

In the proposal, EPA attempted to 
address the issue of the potential impact 
of proposed § 76.16 on averaging plans. 
Proposed § 76.16(b)(1)(ii) required that, 
in determining whether a NOx cap-and- 
trade program met the requirements for 
granting units relief from the Phase II 
NOx emission limitations, the 
Administrator must consider “whether 
the cost savings from trading will be 
offset by elimination of the ability of an 
owner or operator of a unit in the State 
or the group of States to use a NOx 
averaging plan under § 76.11.” 63 FR 


25974. However, commenters were still 
concerned that the Administrator could, 
even after taking this into consideration, 
grant the relief over a utility’s objections 
and prevent the utility from using an 
averaging plan that included the units 
for which the Administrator made the 
Phase II NOx emission limitations 
inapplicable. In light of the utilities’ 
concerns that proposed § 76.16 would 
actually reduce utilities’ compliance 
flexibility, albeit under title IV, and 
prevent the use of averaging plans 
authorized under section 407(e), EPA 
has decided not to revise part 76 as 
proposed and is not adopting proposed 
§ 76.16 as a final rule. 

Suggestions by some commenters 
that, instead of adopting proposed 
§ 76.16, EPA extend the compliance 
date under the Acid Rain Program for 
the Phase II NOx emission limitations 
are rejected as outside the scope of this 
rulemaking. As acknowledged by 
commenters, that issue was raised in the 
rulemaking adopting the Phase II NOx 
emission limitations, and the 
compliance deadline of January 1, 2000 
set in that rulemaking was recently 
upheld by the courts in Appalachian 
Power v. EPA, 135 F.3d 791 (D.C. Cir. 
1998). The SIP call rulemaking did not 
include any proposal to alter that date. 
= ap contrary, EPA stated in the SIP 
call: 

Obviously, in proposing a new 40 
CFR 76.16, EPA is not requesting 
comment on any aspect of the December 
19, 1996 final rule [i.e., the rule that set 
the Phase II NOx emission limitations 
and that included an earlier, proposed 
version of § 76.16], including any issues 
addressed by the Court in Appalachian 
Power. 63 FR 25951. 

Similarly, commenters’ suggestions 
concerning other revisions to the Acid 
Rain NOx Emission Reduction Program 
regulations (e.g., revisions to change the 
averaging provisions in the Acid Rain 
regulations to allow averaging among 
units that lack common owners or 
operators) are rejected as outside the 
scope of this rulemaking. 


IX. Non-Ozone Benefits of NOx 
Emissions Decreases 
A. Summary of Comments 


One commenter suggested that 
drinking water nitrate is not affected by 
atmospheric emissions and that the 
impacts of eutrophication are unknown, 
although no evidence was presented. 
Another commenter stated that EPA 
should estimate in the RIA the benefits 
of the SIP call with respect to the non- 
ozone impacts. One comment was 
received stating that EPA should not 
consider non-ozone benefits as 
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justification for the proposed emission 
reductions. 


B. Response to Comments and 
Conclusion 


1. Drinking Water Nitrate 


There is no disagreement that high 
levels of nitrate in drinking water is a 
health hazard, especially for infants. 
The contribution of atmospheric 
nitrogen (N) deposition to elevated 
levels of nitrate in drinking water 
supplies can be described as an evolving 
impact area. The Ecological Society of 
America has included discussion of this 
impact in a recent major review of 
causes and consequences of human 
alteration of the global N cycle in its 
Issues in Ecology series (Vitousek, Peter 
M., John Aber, Robert W. Howarth, Gene 
E. Likens, et al. 1997. Human Alteration 
of the Global Nitrogen Cycle: Causes 
and Consequences. Issues in Ecology. 
Published by Ecological Society of 
America, Number 1, Spring 1997). For 
decades, N concentrations in major 
rivers and drinking water supplies have 
been monitored in the United States, 
Europe, and other developed regions of 
the world. Analysis of these data 
confirms a substantial rise of N levels in 
surface waters, which are highly 
correlated with human-generated inputs 
of N to their watersheds. These N inputs 
are dominated by fertilizers and 
atmospheric deposition. 

Increases in atmospheric N deposition 
to sensitive forested watersheds 
approaching N saturation would be 
expected to result in increased nitrate 
concentrations in stream water. This 
phenomenon has been documented in 
the Los Angeles, California area and has 
been well-established for areas in 
Germany and the Netherlands (Riggan, 
P.J., R.N. Lockwood, and E.N. Lopez, 
“Deposition and Processing of Airborne 
Nitrogen Pollutants in Mediterranean- 
Type Ecosystems of Southern 
California” Environmental Science and 
Technology, vol. 19, 1985). Stream 
water nitrate concentrations in 
watersheds subject to chronic air 
pollution in the Los Angeles area were 
two to three orders of magnitude greater 
than in chaparral regions outside the air 
basin. 

2. Eutrophication 


The EPA believes that the 
eutrophication problem associated with 
atmospheric nitrogen deposition is well 
established. The National Research 
Council recently identified 
eutrophication as the most serious 
pollution problem facing the estuarine 
waters of the United States (NRC, 1993). 
NOx emissions contribute directly to the 


widespread accelerated eutrophication 
of United States coastal waters and 
estuaries. Atmospheric nitrogen 
deposition onto surface waters and 
deposition to watershed and subsequent 
transport into the tidal waters has been 
documented to contribute from 12 to 44 
percent of the total nitrogen loadings to 
United States coastal water bodies. 
Nitrogen is the nutrient limiting growth 
of algae in most coastal waters and 
estuaries. Thus, addition of nitrogen 
results in accelerated algae and aquatic 
plant growth causing adverse ecological 
effects and economic impacts that range 
from nuisance algal blooms to oxygen 
depletion and fish kills. 


3. Regulatory Impact Analysis 


The EPA believes it is important to 
note the potential impacts of the 
rulemaking, including the substantial 
benefits to the environment of several 
non-ozone impacts. As described in the 
November 7 proposal, in addition to 
contributing to attainment of the ozone 
NAAQS, decreases of NOx emissions 
will also likely help improve the 
environment in several important ways: 
(1) On a national scale, decreases in 
NOx emissions will also decrease acid 
deposition, nitrates in drinking water, 
excessive nitrogen loadings to aquatic 
and terrestrial ecosystems, and ambient 
concentrations of nitrogen dioxide, 
particulate matter and toxics; and (2), on 
a global scale, decreases in NOx 
emissions will, to some degree, reduce 
greenhouse gases and stratospheric 
ozone depletion. These benefits were 
also specifically recognized by OTAG, 
which in its July 8, 1997 final 
recommendations, stated that it 
“recognizes that NOx controls for ozone 
reductions purposes have collateral 
public health and environmental 
benefits, including reductions in acid 
deposition, eutrophication, nitrification, 
fine particle pollution, and regional 
haze.” However, the benefits of some of 
these impacts are very difficult to 
estimate. Where possible, EPA provides 
estimates of the impacts of the 
rulemaking—both ozone and non- 
ozone—in the RIA. 


4. Justification for Rulemaking 

While EPA believes this information 
is important for the public to 
understand and, thus, needs to be 
described as part of the rulemaking and 
RIA, there should be no 
misunderstanding as to the legal basis 
for the rulemaking, which is described 
in Section I, Background, of this notice 
and does not depend on the non-ozone 
benefits. The non-ozone benefits did not 
affect the method in which EPA 


determined significant contribution nor 
the calculation of the emissions budgets. 


X. Administrative Requirements 
A. Executive Order 12866: Regulatory 
Impacts Analysis 


. Under Executive Order 12866 (58 FR 


51735, October 4, 1993), the Agency 
must determine whether a regulatory 
action is “significant” and therefore 
subject to Office of Management and 
Budget (OMB) review and the 
requirements of the Executive Order. 
The Order defines “significant 
regulatory action” as one that is likely 
to result in a rule that may: 

1. Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or tribal governments or 
communities; 

2. Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

3. Materially alter 
impact of entitlements, grants, user fees, 
or |oan programs or the rights and 
obligations of recipients thereof; or 

4. Raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order. 

In view ofits important policy 
implications and potential effect on the 
economy of over $100 million, this 
action has been judged to be a 
“significant regulatory action” within 
the meaning of the Executive Order. As 
a result, the final rulemaking was 
submitted to OMB for review, and EPA 
has prepared a Regulatory Impact 
Analysis (RIA) entitled “Regulatory 
Impact Analysis for the Regional NOx 
SIP Call (September 1998).” 

This RIA assesses the costs, benefits, 
and economic impacts associated with 
potential State implementation 
strategies for complying with this 
rulemaking. Any written comments 
from OMB to EPA and any written EPA 
response to those comments are 
included in the docket. The docket is 
available for public inspection at the 
EPA’s Air Docket Section, which is 
listed in the ADDRESSES Section of this 
preamble. The RIA is available in hard 
copy by contacting the EPA Library at 
the address under “Availability of 
Related Information” and in electronic 
form as discussed above under 
“Availability of Related Information.” 

The RIA attempts to simulate a 
possible set of State implementation 
strategies and estimates the costs and 
benefits associated with that set of 
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strategies. The RIA concludes that the 
national annual cost of possible State 
actions to comply with the SIP call are 
approximately $1.7 billion (1990 
dollars). The associated benefits, in 
terms of improvements in health, crop 
yields, visibility, and ecosystem 
protection, that EPA has quantified and 
monetized range from $1.1 billion to 
$4.2 billion. Due to practical analytical 
limitations, the EPA is not able to 
quantify and/or monetize all potential 
benefits of this action. 


B. Regulatory Flexibility Act: Small 
Entity Impacts 

The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) (RFA), as amended 
by the Smali Business Regulatory 
Enforcement Fairness Act (Pub. L. No. 
104-121) (SBREFA), provides that 
whenever an agency is required to 
publish a general notice of proposed 
rulemaking, it must prepare and make 
available an initial regulatory flexibility 
analysis, unless it certifies that the 
proposed rule, if promulgated, will not 
have “a significant economic impact on 
a substantial number of small entities.” 
5 U.S.C. 605(b). Courts have interpreted 
the RFA to require a regulatory 
flexibility analysis only when small 
entities will be subject to the 
requirements of the rule. See, Motor and 
Equip. Mfrs. Ass’n v. Nichols, 142 F.3d 
449 (D.C. Cir. 1998); United Distribution 
Cos. v. FERC, 88 F.3d 1105, 1170 (D.C. 
Cir. 1996); Mid-Tex Elec. Co-op, Inc. v. 
FERC, 773 F.2d 327, 342 (D.C. Cir. 1985) 
(agency’s certification need only 
consider the rule’s impact on entities 
subject to the rule). 

e NOx SIP Call would not establish 
requirements applicable to small 
entities. Instead, it would require States 
to develop, adopt, and submit SIP 
revisions that would achieve the 
necessary NOx emissions reductions, 
and would leave to the States the task 
of determining how to obtain those 
reductions, including which entities to 
regulate. Moreover, because affected 
States would have discretion to choose 
which sources to regulate and how 
much emissions reductions each 
selected source would have to achieve, 
EPA could not predict the effect of the 
rule on small entities. 

For these reasons, EPA appropriately 
certified that the rule would not have a 
significant impact on a substantial 
number of small entities. Accordingly, 
the Agency did not prepare an initial 
RFA for the proposed rule. 

For the final rule, EPA is confirming 
its initial certification. However, the 
Agency did conduct a more general 
analysis of the potential impact on small 
entities of possible State 


is documented in the RIA. The EPA did 
receive comments regarding the impact 
on small entities. These comments will 
be addressed in the Response to 
Comment document. 

This final rule will not have a 
significant impact on a substantial 
number of small entities because the 
rule does not establish requirements 
applicable to small entities. Therefore, I 
certify that this action will not have a 
significant impact on a substantial 
number of small entities. 


C. Unfunded Mandates Reform Act 


Title II of the Unfunded Mandates 
Reform Act of 1995 (Pub. L. 104—4) 
(UMRA), establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
and tribal governments and the private 
sector. Under section 202 of the UMRA, 
2 U.S.C. 1532, EPA generally must 
prepare a written statement, including a 
cost-benefit analysis, for any proposed 
or final rule that “includes any Federal 
mandate that may result in the 
expenditure by State, local, and tribal 
governments, in the aggregate, or by the 
private sector, of $100,000,000 or more 
* * * in any one year.” A “Federal 
mandate” is defined under section 
421(6), 2 U.S.C. 658(6), to include a 
“Federal intergovernmental mandate” 
and a “Federal private sector mandate.” 
A “Federal intergovernmental 
mandate,” in turn, is defined to include 
a regulation that “would impose an 
enforceable duty upon State, local, or 
tribal governments,” section 
421(5)(A)(i), 2 U.S.C. 658(5)(A)(i), 
except for, among other things, a duty 
that is “a condition of Federal 
assistance,” section 421(5)(A)(i)(D. A 
“Federal private sector mandate” 
includes a regulation that “would 
impose an enforceable duty upon the 
private sector,” with certain exceptions, 
section 421(7)(A), 2 U.S.C. 658(7){A). 

Before promulgating an EPA rule for 
which a written statement is needed 
under section 202 of the UMRA, section 
205, 2 U.S.C. 1535, of the UMRA 
generally requires EPA to identify and 
consider a reasonable number of 
regulatory alternatives and adopt the 
least costly, most cost-effective, or least 
burdensome alternative that achieves 
the objectives of the rule. 

The EPA has prepared a written 
statement consistent with the 
requirements of section 202 of the 
UMRA and placed that statement in the 
docket for this rulemaking. 
Furthermore, as EPA stated in the 
proposal, EPA is not directly 
establishing any regulatory 
requirements that may significantly or 


implementation strategies. This analysis 


uniquely affect small governments, 
including tribal governments. Thus, 
EPA is not obligated to develop under 
section 203 of the UMRA a small 
government agency plan. Furthermore, 
as described in the proposal, in a 
manner consistent with the 
intergovernmental consultation 
provisions of section 204 of the UMRA 
and Executive Order 12875, EPA carried 
out consultations with the governmental 
entities affected by this rule. Finally, the 
written statement placed in the docket 
also contains a discussion consistent _ 
with the requirements of section 205 of 
the UMRA. 

For several reasons, however, EPA is 
not reaching a final conclusion as to the 
applicability of the requirements of 
UMRA to this rulemaking action. First, 
it is questionable whether a requirement 
to submit a SIP revision would 
constitute a federal mandate in any case. 
The obligation for a state to revise its 
SIP that arises out of sections 110(a) and 
110(k)(5) of the CAA is not legally 
enforceable by a court of law, and at 
most is a condition for continued 
receipt of highway funds. Therefore, it 
is possible to view an action requiring 
such a submittal as not creating any 
enforceable duty within the meaning of 
section 421(5)(9a)(I) of UMRA (2 U.S.C. 
658 (a){I)). Even if it did, the duty could 
be viewed as falling within the 
exception for a condition of Federal 
assistance under section 421(5)(a)(i)(I) of 
UMRA (2 U.S.C. 658(5)(a)(i)(1)). 

As noted earlier, however, 
notwithstanding these issues EPA has 
prepared the statement that would be 
required by UMRA if its statutory 
provisions applied and has consulted 
with governmental entities as would be 
required by UMRA. Consequently, it is 
not necessary for EPA to reach a 
conclusion as to the applicability of the 
UMRA requirements. The analysis 
assumes that states would adopt the 
control strategies that EPA assumed in 
its analyses underlying this action. The 
EPA further notes that in two related 
proposals also signed today—one 
concerning federal implementation 
plans if States do not comply with the 
SIP call and one concerning the 
petitions submitted to the Agency under 
section 126 of the CAA—EPA is taking 
the position that the requirements of 
UMRA apply because both of those 
actions could result in the establishment 
of enforceable mandates directly 
applicable to sources (including sources 
owned by state and local governments). 


D. Paperwork Reduction Act 


The information collection 
requirements in this rule have been 
submitted for approval to the Office of 
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Management and Budget (OMB) under 
the Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. An Information Collection 
Request (ICR) document has been 
prepared by EPA (ICR No. 1857.02) and 
a copy may be obtained from Sandy 
Farmer by mail at Regulatory 
Information Division; U.S. 
Environmental Protection Agency 
(2137); 401 M St., SW., Washington, DC 
20460, by email at 
farmer.sandy@epa.gov, or by calling 
(202) 260-2740. A copy may also be 
downloaded from the internet at http:/ 
/www.epa.gov/icr. The information 
requirements are not effective until 
OMB approves them. 

The EPA believes that it is essential 
that compliance with the regional 
control strategy be verified. Tracking 
emissions is the principal mechanism to 
ensure compliance with the budget and 
to assure the downwind affected States 
and EPA that the ozone transport 
problem is being mitigated. If tracking 
and periodic reports indicate that a 
State is not implementing all of its NOx 
control measures beginning with the 
compliance date for NOx controls or is 
off track to meet its statewide budget by 
September 30, 2007, EPA will work 
with the State to determine the reasons 
for noncompliance and what course of 
remedial action is needed. 

The reporting requirements are 
mandatory and the legal authority for 
the reporting requirements resides in 
section 110(a) and 301(a) of the CAA. 
Emissions data being requested in 
today’s rule is not be considered 
confidential by EPA. Certain process 
data may be identified as sensitive by a 
State and are then treated as “‘State- 
sensitive” by EPA. 

The reporting and record keeping 
burden for this collection of information 
is described below: 

Respondents/Affected Entities: States, 
along with the District of Columbia, 
which are included in the NOx SIP call. 

Number of Respondents: 23. 

Frequency of Response: annually, 
triennially. 

Estimated Annual Hour Burden per 
Respondent: 269. 

Estimated Annual Cost per 
Respondent: $7,140.00. 

stimated Total Annual Hour Burden: 
6,197. 

Estimated Total Annualized Cost: 
$164,190.00. 

There are no additional capital or 
operating and maintenance costs for the 
States, along with the District of 
Columbia, associated with the reporting 
requirements of this rule. During the 
1980s, an EPA initiative established 
electronic communication with each 
State environmental agency. This 


included a computer terminal for any 
States needing one in order to 
communicate with the EPA’s national 
data base systems. Costs associated with 
replacing and maintaining these 
terminals, as well as storage of data 
files, have been accounted for in the ICR 


. for the existing annual inventory 


reporting requirements (OMB # 2060— 
0088). 

Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose 
or provide information to or fora 
Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

An Agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations are listed 
in 40 CFR Part 9 and 48 CFR Chapter 
15. 

Send comments on the Agency’s need 
for this information, the accuracy of the 
provided burden estimates, and any 
suggested methods for minimizing 
respondent burden, including through 
the use of automated collection 
techniques to the Director, Office of 
Policy, Regulatory Information Division; 
U.S. Environmental Protection Agency 
(2137); 401 M St., SW.; Washington, DC 
20460; and to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, 725 17th St., 
NW., Washington, DC 20503, marked 
“Attention: Desk Officer for EPA.” 
Comments are requested by November 
27, 1998. Include the ICR number in any 
correspondence. 


E. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 


1. Applicability of E.O. 13045 


The Executive Order 13045 applies to 
any rule that EPA determines (1) 
“economically significant” as defined 
under Executive Order 12866, and (2) 
the environmental health or safety risk 
addressed by the rule has a 
disproportionate effect on children. If 


the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on chiidren; and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. This 
proposed rule is not subject to E.O. 
13045, entitled ‘Protection of Children 
from Environmental Health Risks and 
Safety Risks (62 FR 19885, April 23, 
1997), because it does not involve 
decisions on environmental health risks 
or safety risks that may 
disproportionately affect children. 


2. Children’s Health Protection 


In accordance with section 5(501), the 
Agency has evaluated the 
environmental health or safety effects of 
the rule on children, and found that the 
rule does not separately address any age 
groups. However, the Agency has 
conducted a general analysis of the 
potential changes in ozone and 
particulate matter levels experienced by 


children as a result of the NOx SIP call; 


these findings are presented in the 
Regulatory Impact Analysis. The 
findings include population-weighted 
exposure characterizations for projected 
2007 ozone and PM concentrations. The 
population includes a census-derived 
subdivision for the under 18 group. 


F. Executive Order 12898: 
Environmental Justice 


Executive Order 12898 requires that 
each Federal agency make achieving 
environmental justice part of its mission 
by identifying and addressing, as 
appropriate, disproportionately high 
and adverse human health or 
environmental effects of its programs, 
policies, and activities on minorities 
and low-income populations. The 
Agency has conducted a general 
analysis of the potential changes in 
ozone and particulate matter levels that 
may be experienced by minority and 
low-income populations as a result of 
the NOx SIP call; these findings are 
presented in the Regulatory Impact 
Analysis. The findings include 
population-weighted exposure 
characterizations for projected ozone 
concentrations and PM concentrations. 
The population includes census-derived 
subdivisions for whites and non-whites, 
anc! for low-income groups. 


G. Executive Order 12875: Enhancing 
the Intergovernmental Partnerships 


Under Executive Order 12875, EPA 
may not issue a regulation that is not 
required by statute and that creates a 
mandate upon a State, local or tribal 
government, unless the Federal 
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government provides the funds 
necessary to pay the direct compliance 
costs incurred by those governments. If 
the mandate is unfunded, EPA must 
provide to the Office of Management 
and Budget a description of the extent 
of EPA’s prior consultation with 
representatives of affected State, local 
and tribal governments, the nature of 
their concerns, copies of any written 
communications from the governmerts, 
and a statement supporting the need to 
issue the regulation. In addition, 
Executive Order 12875 requires EPA to 
develop an effective process permitting 
elected officials and other 
representatives of State, local and tribal 
governments “to provide meaningful 
and timely input in the development of 
regulatory proposals containing 
significant unfunded mandates.” 

Today’s rule does not create a 
mandate on State, local or tribal 
governments. As explained in the 
discussion of UMRA (Section X.C), this 
rule does not impose an enforceable 
duty on these entities. Accordingly, the 
requirements of section 1(a) of 
Executive Order 12875 do not apply to 
this rule. . 


H. Executive Order 13084: Consultation 
and Coordination With Indian Tribal 
Governments 


Under Executive Order 13084, EPA 
may not issue a regulation that is not 
required by statute, that significantly or 
uniquely affects the communities of 
Indian tribal governments, and that 
imposes substantial direct compliance 
costs on those communities, unless the 
government provides the funds 
necessary to pay the direct compliance 
costs incurred by the tribal 
governments. If the mandate is 
unfunded, EPA must provide to the 
Office of Management and Budget, in a 
separately identified section of the 
preamble to the rule, a description of 
the extent of EPA’s prior consultation 
with representatives of affected tribal 
governments, a summary of the nature 
of their concerns, and a statement 
supporting the need to issue the 
regulation. In addition, Executive Order 
13084 requires EPA to develop an 
effective process permitting elected and 
other representatives of Indian tribal 
governments “to provide meaningful 
and timely input in the development of 
regulatory policies on matters that 
significantly or uniquely affect their 
communities.” 

Today’s rule does not significantly or 
uniquely affect the communities of 
Indian tribal governments. The rule 
applies only to certain States, and does 
not require Indian tribal governments to 
take any action. Moreover, EPA does 


not, by today’s rule, call on States to 
regulate NOx sources located on tribal 
lands. Accordingly, the requirements of 
section 3(b) of Executive Order 13084 
do not apply to this rule. 

The only circumstance in which the 
rule might even indirectly affect sources 
on tribal lands would be if the budget 
set for one or more of the 23 
jurisdictions reflects assumed emissions 
reductions from NOx-sources on tribal 
lands located within the exterior 
boundaries of those States. The EPA is 
not aware of any such sources. 
However, to address the possibility that 
one or more of the State budgets reflects 
reductions from such sources, and 
because any such State generally would 
not have jurisdiction over such sources 
(see EPA’s rule promulgated under CAA 
section 301(d), 63 FR 7254, February 12, 
1998), EPA will consider any request to 
revise as appropriate the budget and 
base year 2007 emissions inventory for 
such a State, based on a demonstration 
that the State does not have authority to 
regulate those sources. 


I. Judicial Review 


Section 307(b)(1) of the CAA indicates 
which Federal Courts of Appeal have 
venue for petitions of review of final 
actions by EPA. This Section provides, 
in part, that petitions for review must be 
filed in the Court of Appeals for the 
District of Columbia Circuit if (i) the 
agency action consists of “nationally 
applicable regulations promulgated, or 
final action taken, by the 
Administrator,” or (ii) such action is 
locally or regionally applicable, if “such 
action is based on a determination of 
nationwide scope or effect and if in 
taking such action the Administrator 
finds and publishes that such action is 
based on such a determination.” 

Any final action related to the NOx 
SIP call is “nationally applicable” 
within the meaning of section 307(b)(1). 
As an initial matter, through this rule, 
EPA interprets section 110 of the CAA 
in a way that could affect future actions 
regulating the transport of pollutants. In 
addition, the NOx SIP call, as proposed, 
would require 22 States and the District 
of Columbia to decrease emissions of 
NOx. The NOx SIP call also is based on 
a common core of factual findings and 
analyses concerning the transport of 
ozone and its precursors between the 
different States subject to the NOx SIP 
call. Finally, EPA has established 
uniform approvability criteria that 
would be applied to all States subject to 
the NOx SIP call. For these reasons, the 
Administrator also is determining that 
any final action regarding the NOx SIP 
call is of nationwide scope and effect for 
purposes of section 307(b)(1). Thus, any 


petitions for review of final actions 
regarding the NOx SIP call must be filed 
in the Court of Appeals for the District 
of Columbia Circuit within 60 days from 
the date final action is published in the 
Federal Register. 


J. Congressional Review Act 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. The EPA will 
submit a report containing this rule and 
other required information to the U.S. 
Senate, the U.S. House of 
Representatives, and the Comptroller 
General of the United States prior to 
publication of the rule in the Federal 
Register. A “major rule” cannot take 
effect until 60 days after it is published 
in the Federal Register. This action is a 
“major rule” as defined by 5 U.S.C. 

§ 804(2). This rule will be effective 
December 28, 1998. 


K. National Technology Transfer and 
Advancement Act 


Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (NTTAA), Pub. L. No. 104— 
113, section 12(d) (15 U.S.C. 272 note) 
directs EPA to use voluntary consensus 
standards in its regulatory activities 
unless to do so would be inconsistent 
with applicable law or otherwise 
impractical. Voluntary consensus 
standards are technical standards (e.g., 
materials specifications, test methods, 
sampling procedures, and business 
practices) that are developed or adopted 
by voluntary consensus standards 
bodies. The NTTAA directs EPA to 
provide Congress, through OMB, 
explanations when the Agency decides 
not to use available and applicable 
voluntary consensus standards. 

This final rulemaking sets forth a 
model trading program including 
environmental! monitoring and 
measurement provisions that States are 
encouraged to adopt as part of their 
SIPs. If States adopt those provisions, 
sources that participate in the trading 
program would be required to meet the 
applicable monitoring requirements of 
part 75. In addition, this final 
rulemaking requires States that choose 
to regulate certain large stationary 
sources to meet the requirements of the 
SIP call to use part 75 to ensure 
compliance with their regulations. Part 
75 already incorporates a number of 
voluntary consensus standards. In 
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addition, EPA’s proposed revisions to 
part 75 proposed to add two more 
voluntary consensus standards to the 
tule (see 63 FR at 28116-17, discussing 
ASTM D5373-93 ‘“‘Standard Methods 
for Instrumental Determination of 
Carbon, Hydrogen and Nitrogen in 
laboratory samples of Coal and Coke,” 
and API Section 2 “Conventional Pipe 
Provers” from Chapter 4 of the Manual 
for Petroleum Measurement Standard$, 
October 1988 edition). The EPA’s 
proposed revisions to part 75 also 
requested comments on the inclusion of 
additional voluntary consensus 
standards. The EPA is finalizing some 
revisions to part 75 now, including the 
incorporation of two voluntary 
consensus standards, in response to 
comments submitted on the proposed 
part 75 rulemaking: 

(1) American Petroleum Institute 
(API) Petroleum Measurement 
Standards, Chapter 3, Tank Gauging: 
Section 1A, Standard Practice for the 
Manual Gauging of Petroleum and 
Petroleum Products, December 1994; 
Section 1B, Standard Practice for Level 
Measurement of Liquid Hydrocarbons in 
Stationary Tanks by Automatic Tank 
Gauging, April 1992 (reaffirmed January 
1997); Section 2, Standard Practice for 
Gauging Petroleum and Petroleum 
Products in Tank Cars, September 1995; 
Section 3, Standard Practice for Level 
Measurement of Liquid Hydrocarbons in 
Stationary Pressurized Storage Tanks by 
Automatic Tank Gauging, June 1996; 
Section 4, Standard Practice for Level 
Measurement of Liquid Hydrocarbons 
on Marine Vessels by Automatic Tank 
Gauging, April 1995; and Section 5, 
Standard Practice for Level 
Measurement of Light Hydrocarbon 
Liquids Onboard Marine Vessels by 
Automatic Tank Gauging, March 1997; 
for § 75.19 and, 

(2) Shop Testing of Automatic Liquid 
Level Gages, Bulletin 2509 B, December 
1961 (Reaffirmed October 1992), for 
§ 75.19. 

These materials are available for 
purchase from the following address: 
American Petroleum Institute, 
Publications Department, 1220 L Street 
NW, Washington, DC 20005-4070. 

These standards are used to quantify 
fuel use from units that have low 
emissions of NOx and SOx. 

The EPA intends to finalize other 
revisions to part 75 in the near future 
and address comments related to the 
proposed voluntary consensus 
standards and to additional voluntary 
consensus standards at that time. 

Consistent with the Agency’s 
Performance Based Measurement 
System, part 75 sets forth performance 
criteria that allow the use of alternative 


methods to the ones set forth in part 75. 
The PBMS approach is intended to be 
more flexible and cost effective for the 
regulated community; it is also intended 
to encourage innovation in analytical 
technology and improved data quality. 
The EPA is not precluding the use of 
any method, whether it constitutes a 
voluntary consensus standard or not, as 
long as it meets the performance criteria 
specified, however any alternative 
methods must be approved in advance 
before they may be used under part 75. 


List of Subjects 
40 CFR Part 51 


Air pollution control, Administrative 
practice and procedure, Carbon 
monoxide, Environmental protection, 
Intergovernmental relations, Nitrogen 
dioxide, Ozone, Particulate matter, 
Reporting and recordkeeping 
requirements, Sulfur oxides, 
Transportation, Volatile organic 
compounds. 


40 CFR Parts 72 and 75 


Air pollution contro!, Carbon dioxide 
Continuous emissions monitors, Electric 
utilities, Environmental protection, 
Incorporation by reference, Nitrogen 
oxides, Reporting and recordkeeping 
requirements, Sulfur dioxide. 


40 CFR Part 96 


Environmental protection, 
Administrative practice and procedure, 
Air pollution control, Nitrogen dioxide, 
Reporting and recordkeeping 
requirements. 

Dated: September 24, 1998. 

Carol M. Browner, 
Administrator. 


Appendix A to the Preamble—Detailed 
Discussion of Changes to Part 75 


The following discussion addresses 
the comments received both on the 
SNPR (68 FR 25902) and the proposed 
part 75 revisions (68 FR 28032) that 
relate to the monitoring of NOx mass 
emissions. In addition, it addresses the 
comments received on the excepted 
monitoring methodology for low mass 
emitting units that would apply to both 
units affected by title IV of the CAA and 
to units affected by a State or Federal 
NOx mass reduction program that 
adopted or incorporated the 
requirements of this part. 


I. NOx Mass Monitoring and Reporting 
Provisions 

Commenters raised four main issues 
with the proposed NOx mass 
monitoring and reporting provisions in 
subpart H. The first issue has to do with 
the appropriate monitoring 


requirements necessary to support a 
NOx mass monitoring program, 
particularly in light of the fact that 
many of the units that would be subject 
to a program based on Part 96 are not 
currently monitoring NOx mass 
emissions. The second has to do with 
using a NOx concentration CEMS and a 
flow CEMS to calculate NOx mass. The 
third has to do with the requirement to 
report NOx mass emissions year round 
even though the ozone season is only 5 
months long. The final issue has to do 
with the requirement to have petitions 
for alternatives to part 75 be approved 
by both the state permitting authority 
and by EPA. 


A. Background on Use of Part 75 to 
Monitor and Report NOx Mass 
Emissions 


Subpart H of the proposed part 75 
rule set forth general monitoring and 
reporting requirements that sources 
subject to a State or Federal NOx mass 
emission reduction program could 
incorporate or adopt into that program. 
Several commenters argued that it was 
inappropriate to require sources, who 
were not already required to meet the 
requirements of part 75, to meet those 
requirements for purposes of a state 
program. 
Commenters who suggested that it 
was inappropriate to require a source 
that is not already subject to part 75 to 
meet the requirements of part 75 for 
purposes of a state program suggested 
that the State should decide what 
requirements the source needs to meet. 
The EPA agrees that this would be 
appropriate in the case of a program that 
only affected that state. For instance, if 
a State was developing a NOx reduction 
program to address its own non- 
attainment problem, it would not be 
necessary to adopt requirements that 
were consistent across a larger 
geographic area. However, in a multi- 
state program, particularly a multi-state 
tracling program which engages in 
interstate commerce like the one set 
forth in part 96, EPA believes it is 
necessary to account for emissions in a 
consistent manner across the whole 
region. This ensures that all sources that 
participate in the trading program 
account for their emissions in a 
consistent manner, ensuring both 
integrity in the trading program and a 
level playing field for all program 
participants. Therefore, EPA believes 
that it is necessary to create one set of 
consistent monitoring and reporting 
requirements that can be used for such 
a program. This is consistent with the 
way the Act mandated that a multi-state 
trading program be implemented under 
Title IV. It is also consistent with the 
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approach taken in implementing other § Systems criteria. Any source wishing to _ fuel flow meter and oil or gas sampling 
emissions standards, such as the new use an alterative methodology may and analysis to calculate heat input; or 
source performance standards that affect petition the agency under subpart E of e Units with less than 50 tons of Nox 
many states. This approach also makes __ part 75. and 25 tons of SO2 may use emission 
it easier for states designing their BB cone NOx rates multiplied by either the maximum 
programs since they would not have to C ackgroun rama Hy Flow CEMS rated heat input capacity of the unit or 
reinvent the monitoring requirements in epee Bag aa «yeni acai by the actual heat input of the unit 
each case. to Calculate NOx Mass which may be determined on a longer 
Commenters who suggested that part . | Subpart H of the proposed part 75 term basis than a single hour. 

75 did not provide enough flexibility rule called for sources in the NOx The EPA decided to allow sources 
focused on three areas: they suggested Budget Program to monitor NOx several options so that they could use 
that other programs such as RECLAIM __ emission rate in lb/mmBtu usinga NOx monitoring equipment that is already 
or the OTC trading program provided concentration monitor and a diluent installed under part 75 to the greatest 
more flexible non-CEMS options for monitor, and then to multiply this by extent possible. 
units that operated infrequently or had _heat input, calculated using a flow In implementing these options, a 
low NOx mass emissions; they monitor and a diluent monitor. Under | source would need to designate a 
suggested that sources should be this proposal, sources would then primary approach to calculating NOx 
allowed to use predictive emissions calculate NOx mass emissions by mass emissions. For example, the 
monitoring systems (PEMS); and they multiplying the hourly NOx emission designated representative of a coal-fired 
suggested that sources should be rate by the hourly heat input to obtain unit could choose to designate a 
allowed to use coal sampling and the pounds of NOx emitted during the | primary monitoring approach under 
weighting to determine heat input. hour. The EPA also requested comment Option 1 (pollutant concentration 

e EPA believes that the flexibilities on whether it would be appropriate for | Monitor and diluent monitor, and 
offered by part 75 are consistent with sources in the NOx Budget Program to diluent monitor and flow monitor). The 
the type of flexibilities offered in use the NOx concentration monitor and 4esignated representative could then 
RECLAIM and the OTC Program. flow monitor without a diluent monitor Use a (pollutant concentration monitor 
RECLAIM requires CEMS on ail units to calculate NOx mass emissions. This | 29d flow monitor) as a backup : 
that emit more than 10 tons of any is analogous to the Acid Rain Program’s ™onitoring approach. This would be 
individual pollutant per year. The OTC current approach to monitoring SO2 useful for periods when the diluent 

requires CEMS on all units that mass emissions. monitor is not operating properly, 

do not qualify as peaking units that are Commenters recommended that the | Where NOx emission rate data in lb/ 
larger than 250 mmBtu or serve Agency require sources to determine mmBtu would not be available, but NOx 
generators greater than 25 MWs. Subpart NOx mass emissions from pollutant mass emission data in lb could still be 
H of part 75 allows non-CEMS concentration and stack gas volumetric available. The OTC NOx Budget 
alternatives for units that have flow. The commenters stated that this Program allows this approach (see 


emissions less than 50 tons per year of approach would be more accurate, more docket A-97-35 item II-I-7). 
NOx. If a unit is not required to report —_ familiar to sources, and more consistent _! order to make monitoring as 
SO2 and CO; for Acid Rain compliance, with the SO, mass emissions monitoring C®Sistent as possible between the first 


then the unit may use the low mass in the existing part 75. two approaches for monitoring NOx 
emissions provisions of Part 75 if its The Agency agrees that using NOx mass emissions using continuous 
NOx emissions are less than 50 tons per pollutant concentration and volumetric &™4ssion monitoring systems (CEMS), 
year. Part 75 also allows non-CEMS flow is an appropriate method for EPA is making additional changes to 
alternatives for units that qualify as monitoring NOx mass emissions. part 75. First, the Agency is adding 
peaking units. In both the OTC Program —_Today’s final rule includes provisions in /amguage in Section 8 of Appendix F 
and part 75, a peaking unit is defined as Subpart H and Section 8 of Appendix F _ hat specifies the calculations for NOx 
a unit that has a capacity factor of no of part 75 to allow sources to choose one ™4ss emissions using either approach. 
more than 10 percent per year averaged _of several-options for monitoring and Second, EPA is requiring sources that 
over a three year period and no more calculating NOx mass emissions. use a NOx pollutant concentration 
than 20 percent in any one year. The Sources may monitor NOx mass monitor and a flow monitor as the 
EPA believes that these options provide emissions by using either: primary method for calculating NOx 
cost effective monitoring methodologies . mass emissions to substitute for missing 
for small or infrequently used units. All Units NOx pollutant concentration data using 
While commenters who supported the =» A NOx pollutant concentration the same missing data procedures as for 
use of PEMS and the use of coal monitor and a volumetric flow monitor, NOx CEMS (lb/mmBtu) under 
sampling and weighting asserted that or a NOx concentration monitor and a §§ 75.31(c), 75.33(c) and Appendix C. 
these methodologies would provide data diluent monitor to calculate NOx Third, the Agency is establishing a 
equivalent to that provided by the emission rate in ]b/mmBtu, anda flow _‘Telative accuracy testing requirement for 
methodologies in Part 75, none of the monitor and a diluent monitor to NOx pollutant concentration monitors 
commenters provided any data to justify calculate heat input; or that are used to calculate NOx mass 
this claim. Therefore EPA is not adding e ANOx concentration monitor anda emissions independently of a NOx 
specific requirements that would allow _ diluent monitor to calculate NOx CEMS (lb/mmBtu). The NOx pollutant 
either of these methodologies. It should emission rate in ]b/mmBtu, and a fuel concentration monitors will need to 
be noted that subpart E of part 75 does flow meter and oil or gas sampling and _—‘ meet a relative accuracy of 10.0 percent 
provide a means for a source to analysis to calculate heat input; or to pass the relative accuracy test audit 
demonstrate that an alternative f d : (RATA). They will need to meet a 
methodology such as PEMS or coal Oil/Natural Gas Fired Units relative accuracy of 7.5 percent to 
sampling and weighting is equivalent to e Peaking units may use NOx to load _ perform a RATA on an annual basis 
CEMS. Subpart E of part 75 is consistent correlation procedures from Appendix E instead of a semi-annual basis. Because 
with Performance Based Measurement _ of part 75 for NOx emission rate,anda __ the vast majority of NOx CEMS (Ib/ 
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mmBtu) and SO; pollutant 
concentration monitors routinely meet a 
relative accuracy of 7.5 percent or less, 


the Agency concludes that it will also be 


possible for a NOx pollutant 
concentration monitor, which is part of 
a NOx CEMS, to meet this standard. 
Fourth, EPA requires these sources to 
test their NOx pollutant concentration 
monitor and flow monitor for bias. If the 
monitor is found to be biased low, then 
the source must either fix the monitor 
and retest it to show it is not biased, or 
apply a bias adjustment factor to hourly 
data. These changes to part 75 make 
monitoring consistent between the 
different monitoring approaches using 
CEMS, prevent underestimation of 
emissions, preserve monitoring 
accuracy, and take advantage of 
approaches already developed for other 
monitoring systems that will be familiar 
to sources. 

The EPA decided to allow sources to 
calculate NOx mass emissions using 
NOx concentration and flow rate for 
several reasons: 

e This approach would allow sources 
to remove bias due to the diluent 
monitor from calculations of NOx mass 
emissions. 

e Sources affected by the NOx Budget 
Program, but not by the Acid Rain 
Program, such as industrial boilers, may 
be able to simplify their recordkeeping 
and reporting because they will not 
need to calculate or report NOx 


emission rate in lb/mmBtu for each hour 


for the trading program. 

e Sources will be able to maintain 
higher availability of quality-assured 
NOx mass emission data, because they 
will not need to substitute missing data 
for purposes of NOx mass emissions 
when data are not availabie from the 
diluent monitor. 

e As the commenters suggested, this 
approach is more analogous to 
monitoring for SO2 mass emissions in 
the Acid Rain Program. 

Because this approach is already 
allowed under the OTC NOx Budget 
Program, EPA already has accounted for 
this possibility in the electronic data 
reporting format and in its 
computerized Emission Tracking 
System. 


For these reasons, the Agency believes 


that it is appropriate to allow sources 


the option of monitoring and calculating 


NOx mass emissions using NOx 
pollutant concentration and flow 
monitors. 

Sources using this approach may still 
be required to install maintain and 
operate a diluent monitor to calculate 
heat input if required to do so by their 
state for purposes of obtaining data 


needed to support allocation of NOx 
allowances. 


C. Background on Year Round 
Reporting of NOx Mass Emissions 


The proposal would have required all 
units to report NOx mass emissions on 
an annual basis rather than on an ozone 
season basis. One commenter noted that 
since the proposed SIP call would not 
require emission reductions outside of 
the ozone season it is not necessary to 
report NOx mass emissions outside of 
the ozone season. The EPA agrees that 
solely for the purposes of an ozone 
program, it may not be necessary to 
report NOx mass emissions outside of 
the ozone season except if a source 
wants to qualify for the low mass 
emissions provision. However the 
requirements of subpart H could be used 
to support NOx mass emission 
reduction programs where reductions 
would be required annually. In 
addition, the monitoring and reporting 
requirements could be used to help 
consolidate other State or Federal 
reporting that would be required on an 
annual basis. Therefore in the final rule 
the requirements of subpart H have been 
modified so that they no longer require 
annual reporting of NOx mass 
emissions, but rather defer to the State 
or Federal rule that is incorporating 
these requirements to define the 
applicable time period for reporting. 

In addition a new section has been 
added to subpart H that details how the 
requirements of part 75, which are 
designed to be used annually, should be 
used if monitoring and reporting is 
being done for only part of the year. 

Some of the most significant 
differences include: 


e Owners and operators of units using 


the fuel sampling procedures in 
Appendix D must ensure that they have 
accurate fuel sampling information at 
the beginning of the ozone season. This 
requires either sampling the fuel tank 
itself before the start of the ozone season 
or meeting the requirements to sample 
fuel deliveries on a year round basis. 

e Historical lookback periods for 
missing data periods only need to 
include data from the ozone season. 
However, if a monitor is out of control 
at the beginning of the season, historical 
data from seven months ago may 
represent significantly different 
operating conditions (e.g. fuel burned or 
use of control equipment). Therefore the 
AAR would have to certify that the 
operating conditions are representative 
of the previous years operating 
conditions. If the conditions are not 
representative, the standard missing 
data procedures could not be used. In 


this case maximum potential NOx mass 
emissions would have to be substituted. 

e The owner or operator of a unit 
must ensure that the monitors used for 
monitoring and reporting are in control. 
Since CEMS require ongoing quality 
assurance to ensure that they are 
operating properly, owners and 
operators of units that do not meet this 
requirement during the non-ozone 
season will have to recertify their 
monitors before the start of the ozone 
season. 


D. Background on Requiring EPA and 
the State Permitting Authority to 
Approve Alternatives to Part 75 


The proposal would have required 
owners and operators of units that are 
not subject to the requirements of title 
IV of the CAA that wish to petition for 
an alternative to any of the requirements 
of part 75 to petition both the state 
permitting authority and the 
Administrator. Several commenters 
suggested that approval of one or the 
other should suffice. Some of the 
commenters also noted that the 
requirements were different for units 
affected by title IV, who are only 

uired to petition the Administrator. 

ne EPA agrees that the requirements 

for units affected by title IV and units 
not affected by title IV are inconsistent. 
Because of different requirements of the 
Act this inconsistency is necessary. The 
EPA has the sole authority to grant 
petitions to units affected by title IV 
under § 75.66 of part 75. If a State 
incorporates those monitoring 

uirements into its State rules, this 
still does not give it the authority to 
change or waive the monitoring 
requirements for a unit subject to title 
IV. However, recognizing that granting a 
petition affects the accounting of NOx 
mass emissions for a State program, EPA 
does intend to work cooperatively with 
State agencies on petition requests that 
could affect monitoring and reporting of 
NOx mass emissions. 

For sources not affected by title IV 
that are complying with the 
requirements of subpart H because they 
have been adopted or incorporated into 
a State SIP, neither EPA nor the State 
has sole authority to approve a petition 
for an alternative. While the State does 
have the authority to set forth specific 
monitoring and reporting requirements 
in a SIP and submit those requirements 
for EPA approval, a State does not have 
the discretion to modify the SIP by 
changing or waiving those monitoring 
and reporting requirements without 
obtaining EPA approval. Likewise, EPA 
does not have sole authority to revise a 
SIP since the primary responsibility to 
develop and implement a SIP is granted 
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to the States under the CAA. The EPA 

is however required by the CAA to 
review and approve or disapprove SIP 
revisions. Since a petition to change or 
waive unspecified requirements related 
to monitoring and reporting can not be 
approved as part of the original SIP 
approval process, EPA must be involved 
in any approvals of alternatives to the 
SIP 


In addition to the title I requirements 
for EPA to be involved in approval of 
petitions for alternatives to part 75, 
there are several other reasons that EPA 
needs to be involved. The first is that 
since EPA is administering the 
emissions data collection system under 
part 75, EPA must ensure that any 
changes to the reporting requirements 
can be handled by the emissions 
tracking system that EPA maintains. 
Secondly, in order to ensure the 
integrity of a multi-state market based 
system and to ensure that participants 
in the system are treated equitably, it is 
important to ensure that sources are 
treated equitably from State to State. 
Therefore, if interstate trading is taking 
place EPA clearly has a role in 
approving petitions for alternatives to 
ensure that sources are treated 
consistently from state to state when 
engaging in such interstate commerce. 


II. Low Mass Emissions Excepted 
Monitoring Methodology 


A. Background 


In the January 11, 1993 Acid Rain 
permitting rule, EPA provided for a 
conditional exemption from the 
emissions reduction, permitting, and 
emissions monitoring requirements of 
the Acid Rain Program for new units 
having a nameplate capacity of 25 MWe 
or less that burn fuels with a sulfur 
content no greater than 0.05 percent by 
weight, because of the de minimis 
nature of their potential SO2, CO2 and 
NOx emissions (see 58 FR 3593-94 and 
3645-46). Moreover, in the January 11, 
1993 monitoring rule, EPA allowed gas- 
fired and oil-fired peaking units to use 
the provisions of Appendix E, instead of 
CEMS, to determine the NOx emission 
rate, stating that this was a de minimis 
exception. The EPA allowed this 
exception from the requirements of 
section 412 of the CAA because the NOx 
emissions from these units would be 
extremely low, both collectively and 
individually (see 58 FR 3644-45). One 
utility wrote to the Agency, suggesting 
that the Agency consider further 
regulatory relief for other units with 
extremely low emissions that do not fall 
under the categories of small new units 
burning fuels with a sulfur content less 
than or equal to 0.05 percent by weight 


or gas-fired and oil-fired peaking units 
(see Docket A—97-—35, Item II—D—31). 
The utility specifically suggested that 
the Agency consider an exemption, the 
ability to use Appendix E, or some other 
simplified methods which are more cost 
effective. 

In the process of implementing part 
75, other utilities also have suggested to 
EPA that it provide regulatory relief to 
low mass emitting units (see Docket A— 
97-35, Items II-E-25). These 
units might be low mass emitting 
because they use a clean fuel, such as 
natural gas, and/or because they operate 
relatively infrequently. Some utilities 
stated that they spend a great deal of 
time reviewing the emissions data when 
preparing quarterly reports for these 
units. Others argued that it would be 
important to reduce monitoring and 
quality assurance (QA) requirements in 
order to save time and money currently 
devoted to units with minimal 
emissions (see Docket A~97-35, Item II- 
E-25). 

In response to the requests for 
simplified monitoring and 
recordkeeping requirements for units 
which both operate infrequently and 
have low mass emissions on May 21, 
1998 the Agency proposed, under 
§ 75.19 of part 75, changes to the 
monitoring requirements that would 
allow a new excepted methodology for 
low mass emission units. The proposed 
low mass emissions methodology would 
have allowed units which have 
emissions less than 25 tons of both NOx 
and SO; to use a methodology with 
reduced monitoring, reporting and 
quality assurance requirements than the 
use of CEMS or either appendix D or E 
methodologies. The methodology 
properae used a unit’s maximum rated 

ourly heat input and generic defaults 
for SOz, NOx and CO2 mass emissions. 
The proposed methodology was a less 
accurate methodology for determining 
emissions for SO2, NOx and CO; but 
would significantly reduce the burden 
on industry for these sources. The 
allowance of this methodology was 
justified using the de minimis 
individual and aggregate emissions 
represented by the units who would 
qualify for the nay - 

While the proposed methodology did 
not contain an explicit cutoff for CO2, 
EPA believes that the limited 
applicability of the proposal ensured 
that emissions of CO? from units that 
would qualify to use the proposal was 
also de minimis. This is important, 
because under section 821 of the Act, 
the agency is also required to collect 
CO> emissions data from sources subject 
to title IV. This data is required to be 
collected “‘in the same manner and to 


the same extent” as required under title 
IV. 

The Agency solicited comments on 
both the proposed methodology for 
determining emissions and the 
proposed applicability limits of 25 tons 
for both NOx and SO; as well as any 
other comments related to the proposed 
low mass emission methodology. In 
reviewing the comments submitted on 
the proposal, the Agency noted that 
several commenters suggested the 
methodology was too restrictive and 
would only allow reduced monitoring to 
a limited number of units. The 
commenters suggested various methods 
for expanding applicability to the low 
mass emission methodology the most 
common which are; (i) remove the 
requirement for units to have both SO, 
and NOx emissions of less than 25 tons 
and instead to allow units to use the 
methodology on a pollutant specific 
basis; (ii) increase the 25 ton limit for 
NOx and SO; to 50, 100 or 250 tons; (iii) 
allow additional methods for calculating 
heat input; and (iv) allow the use of 
unit-specific NOx emission rates. One 
other significant comment was received 
which indicated that the default values 
for NOx emission rate in table 1b of 
proposed § 75.19 (c) could significantly 
underestimate emissions from certain 
types of units. 

response to the comments, which 
generally advocating the applicability of 
the low mass emissions methodology to 
more units, the Agency is adopting the 
proposed low mass emissions 
methodology with the following 
changes: (1) the NOx applicability limit 
is being raised to 50 tons which will 
increase the number of units that can 
use the methodology; (2) units are being 
allowed an optional procedure for heat 
input which will increase the number of 
units that can use the methodology and 
provide more accurate emission 
estimates; (3) units are being allowed to 
use unit-specific NOx emission rates 
determined through testing which will 
allow increased applicability and more 
accurate emissions estimates for NOx; 
and (4) the values for NOx emission rate 
in table 1b of proposed 75.19 (c) are 
being to prevent 
underestimation of emissions using the 
methodology. 


B. Discussion of Low Mass Emissions 
Methodology 


Today’s new Low Mass Emissions 
methodology incorporates optional 
reduced monitoring, quality assurance, 
and reporting requirements into part 75 
for units that burn only natural gas or 
fuel oil, emit no more than 25 tons of 
SO, and no more than 50 tons of NOx 
annually, and have calculated annual 
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SO2 and NOx emissions that do not 
exceed such limits. Units that are not 
subject to Title IV of the Act and that 
are only subject to subpart H of part 75 
are not required to meet the SOQ? limit 

to qualify to use the methodology. In 
addition, if allowed by their State, they 
may qualify as low mass emission units 
during the ozone season if they emit less 
than 25 tons of NOx per ozone season. 

A unit may initially qualify for the 
reduced requirements by demonstrating 
to the Administrator’s satisfaction that 
the unit meets the applicability criteria 
in § 75.19(a). Section 75.19(a) requires 
facilities to submit historical actual (or 
projections, as described below) and 
calculated emissions data from the 
previous three calendar years 
demonstrating that a unit falls below the 
25-ton cutoff for SO2 and the 50 ton 
cutoff for NOx. The calculated SO2 mass 
emissions data for the previous three 
calendar years will be determined by 
choosing one of the two heat input 
options in § 75.19(c) and the appropriate 
emission rate from table 1a in § 75.19(c). 
The calculated NOx mass emissions 
data for the previous three calendar 
years will be determined by choosing 
one of the two heat input options in 
§ 75.19(c) and either the appropriate 
emission rate from table 1b in § 75.19(c) 
or a unit-specific NOx emission rate as 
allowed under § 75.19(c). The data 
demonstrating that a unit meets the 
applicability requirements of § 75.19(a) 
will be submitted in a certification 
application for approval by the 
Administrator to use the low mass 
emissions excepted methodology. 

For units that lack historical data for 
one or more of the previous three 
calendar years (including new units that 
lack any historical data), § 75.19(a) will 
require the facility to provide (1) any 
historical emissions and operating data, 
beginning with the unit’s first calendar 
year of commercial operation, that 
demonstrates that the unit falls under 
the 25-ton cutoffs for SO2 and the 50 ton 
cutoff for NOx, both with actual 
emissions and with calculated 
emissions using the proposed 
methodology, as described below; and 
(2) a demonstration satisfactory to the 
Administrator that the unit will 
continue to emit below the tonnage 
cutoffs (e.g., for a new unit, applying the 
applicable emission rates and applicable 
hourly heat input, under § 75.19(c), toa 
projection of annual operation and fuel 
usage to determine the projected mass 
emissions). 

For units with historical actual (or 
projections, as described above) 
emissions and calculated emissions 
falling below the tonnage cutoffs, 
facilities allowed to use the optional 


methodology in § 75.19(c) in lieu of 
either CEMS or, where applicable, in 
lieu of the excepted methods under 
Appendix D, E, or G for the purpose of 
determining and reporting heat input, 
NOx emission rate, and NOx, SO2, and 
CO, mass emissions. The facility will no 
longer be required to keep monitoring 
equipment installed on low mass 
emissions units, nor will it be required 
to meet the quality assurance test 
requirements or QA/QC program 
requirements of Appendix B to part 75. 
Moreover, emissions reporting 
requirements will be reduced by 
requiring only that the facility report the 
unit’s hourly mass emissions of SO2, 
CO2, and NOx, the fuel type(s) burned 
for each hour of operation, and report 
the quarterly total and year-to-date 
cumulative mass emissions, heat input, 
and operating time, in addition to the 
unit’s quarterly average and year-to-date 
average NOx emission rate for each 
quarter. Owners and operators may also 
choose to report partial hour operating 
time and use the operating time to 
obtain a more accurate estimate of heat 
input determined using the maximum 
hourly heat input option. For units 
which use the optional long term fuel 
flow methodology for heat input the 
source will report hourly and 
cumulative quarterly and yearly output 
in either megawatts electrical output or 
thousands of pounds of steam. For units 
which use unit-specific NOx emission 
rates determined through testing, 
reporting of the Part 75 Appendix E test 
results will be required. For units that 
have NOx controls, data demonstrating 
that these controls are operating 
properly will have to be kept on site. 
Facilities will continue to be required to 
monitor, record, and report opacity data 
for oil-fired units, as specified under 

§§ 75.14(a), 75.57(f), and 75.64(a)(iii) 
respectively. Under § 75.14(c) and (d), 
however, gas-fired, diesel-fired, and 
dual-fuel reciprocating engine units will 
continue to be exempt from opacity 
monitoring requirements. 

If an initially qualified unit 
subsequently burns fuel other than 
natural gas or fuel oil, the unit will be 
disqualified from using the reduced 
requirements starting the first date on 
which the fuel (other than natural gas or 
fuel oil) burned. 

In addition, if an initially qualified 
unit subsequently exceeds the 25-ton 
cutoff for either SO2 or the 50 ton cutoff 
for NOx while using the adopted 
methodology, the facility will no longer 
be allowed to use the reduced 
requirements in § 75.19(c) for 
determining the affected unit’s heat 
input, NOx emission rate, or SO2, CO2, 
and NOx mass emissions (unless at a 


future time the unit can again meet the 
applicability requirements based on the 
recent three years of data). Adopted 

§ 75.19(b) allows the facility two 
quarters from the end of the quarter in 
which the exceedance of the relevant 
ton cutoff(s) occurred to install, certify, 
and report SO2, CO2, and NOx data from 
a monitoring system that meets the 
requirements of §§ 75.11, 75.12, and 
75.13, respectively. 

Under the low mass emission 
excepted methodologies in § 75.19(c), a 
facility will calculate and report hourly 
SO:z, NOx and CO2 mass emissions by 
multiplying hourly unit heat input by 
an appropriate emission rate. Unit heat 
input is determined using one of two 
heat input methodologies, maximum 
rated hourly heat input or long term fuel 
flow; unit SO2 and CO2 emission rates 
are determined using generic defaults; 
and unit NOx emission rate is 
determined using one of two 
methodologies, generic defaults or unit- 
specific NOx emission rate testing. 

Commenters raised three major issues, 
which have led EPA to modify its 
proposal. The three major issues raised 
were: (i) Should the proposed initial 
and ongoing applicability criteria of 25 
tons of both NOx and SO; be modified; 
(ii) was the proposed methodology for 
estimating emissions appropriate and, 
should other options for calculating 
emissions be allowed; and (iii) what 
should the reduced monitoring and 
quality assurance requirements be for 
these units? 

1. Applicability Criteria 

a. Approach. Based on the rationale 
described in the preamble to the May 
12, 1998 proposal (63 FR 28037) and in 
the absence of significant adverse 
comment, the Agency is using both 
actual and calculated emissions as the 
basis for determining initial 

. Cutoff Limit for Applicability. 
Several commenters requested that the 
cutoff limit for applicability of the low 
mass emission provision be increased. 
These comments fell into two broad 
categories: (1) decouple the NOx and 
SO» requirements and allow units 
which qualify as a low mass emissions 
unit for only one pollutant to monitor 
that pollutant using the low mass 
emissions methodology (see Docket A— 
97--35, Items, IV-D-24, IV-D-11, IV-D- 
23, IV-G-03, IV-D-—20); and (2) raise the 
tonnage cutoff for NOx and SQ> (see 
Docket A—97-35, Items, IV-G—03, IV-D— 
24, IV-D-22, IV—D-23, IV-D-07, IV-G— 
02). 

c. Determining the Criteria for Low 
Mass Emitters. Based on comments 
received the Agency believes that the 
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low mass emission provision is 
appropriate for units which have low 
mass emissions because: (i) a unit has a 
low capacity factor usage or operates 
infrequently; or (ii) a unit has low mass 
emissions despite a relatively high 
capacity factor due to the small size of 
the unit. For these units, the cost of 
installing and maintaining CEMS would 
represent a relatively large portion of 
the total value of the electricity or steam 


produced by the unit. The Agency, also © 


reasoned that the types of units 
identified above can use the excepted 
methodology without any significant 
risk to the environment or impairment 
of the Agency’s ability to meet its 
obligations under the CAA. 

The Agency also determined the types 
of units which were not appropriate 
candidates for use of the low mass 
emissions excepted methodology. In 
particular, the Agency has concerns 
about allowing large numbers of 
controlled units to use an estimation 
methodology such as the low mass 
emission methodology. Because many of 
these units have low mass emissions not 
because they operate infrequently, but 
rather because they have controls which 
reduce their emission rates, their 
continued low mass emissions is 
dependent on continued proper 
operation of the controls on the unit. 
The EPA believes that monitoring actual 
emission rates is necessary to ensure 
that installed emission controls are 
operating properly and that actual 
emissions remain low. On the other 
hand, EPA believes that it is appropriate 
to allow small or infrequently operated 
units with controls, such as peaking 
turbines with water or fuel injection, to 
use the low mass emissions provision. 
This is appropriate because as long as 
these units continue to limit their 
operation, their potential to emit still 
remains low, even if their controls are 
not working. Therefore, while EPA 
believes it is appropriate to allow small 
infrequently operated units with 
controls that have both low actual 
emissions and a low potential to emit 
(as long as they continue to operate at 
low levels), EPA does not believe that it 
is appropriate to allow controlled units 
that have large potential to emit if their 
controls are not operating properly to 
use this methodology. 

The low mass emission excepted 
methodology is a new exception, in 
addition to the exceptions in the 
existing rule, from the requirement for 
a NOx CEMS. The determination of 
whether individual and collective 
emissions covered by the exceptions 
from CEMS are de minimis must 
include consideration of emissions from 
both new and existing units that will 


qualify to use the new low mass 
emissions excepted methodology and 
also new and existing units that will 
qualify to use other exceptions from the 
NOx CEM requirement, i.e. units using 
the existing appendix E excepted 
methodology and units with new unit 
exemptions under § 72.7. 

The EPA has first considered the level 
of projected aggregate emissions 
determined to be de minimis for 
purposes of developing the new unit 
exemption promulgated in the January 
11, 1993 Acid Rain permitting rule (58 
FR 3593-94 and 3645-46). Aggregate 
emissions projected for units under the 
exemption were approximately 138 
cumulative tons of SO2 and 1934 
cumulative tons of NOx emitted per 
year from an estimated 170 new units 
which might qualify for the exception 
before the year 2000. As of September 
of 1998, 278 exemptions have actually 
been granted under the new unit 
exemption. The Agency estimates that 
the level of SO. and NOx mass 
emissions from these units is 226 tons 
of NOx and 3163 tons of SO2. The 
Agency further believes that this group 
of excepted units will continue to 
increase at the current rate. 

The EPA has also considered the level 
of emissions projected to be covered by 
appendix E. The EPA, in the January 11, 
1993 Acid Rain monitoring rule, 
allowed gas-fired and oil-fired peaking 
units to use the provisions of appendix 
E, instead of CEMS, to determine the 
NOx emission rate. The Agency stated 
that, even though this method was less 
accurate than CEMS, this was a de 
minimis exception because emissions 
from all units that qualify to use the 
appendix E reporting methodology were 
projected to be extremely low, the units 
did not have a NOx compliance 
obligation, and the cost of installing and 
operating CEMS for these units would 
be high (see 58 FR 3644-45). The 
preamble to the January 11, 1993 rule 
estimated the emissions from oil and gas 
units which operated with a capacity 
factor of less than 10 percent to be 
40,000 tons of NOx per year. The 
Agency has analyzed existing appendix 
E units to determine the actual NOx 
mass emissions reported by these units 
in 1997. This analysis indicates that in 
1997 approximately 235 units used the 
appendix E methodology and had total 
emissions of approximately 11,000 tons 
of NOx in 1997. (see Docket A-97—35, 
Items, I[V—A—1). 

The Agency has then considered what 
level of total NOx emissions would be 
de minimis for all units that may be 
covered by de minimis exceptions from 
the requirement to use CEMS i.e. all 
units using the new unit exemption, 


appendix E, and the new low mass 
emissions methodology. The Agency 
maintains that a de minimis level of 
total NOx emissions should not be more 
than one percent of the total NOx 
emission inventory currently or in the 
future for all units. This approach is 
supported by the treatment of 40,000 
tons of NOx as de minimis in the 
January 11, 1993 rule preamble 
concerning appendix E, which is 
somewhat less than 1 percent of the 
total NOx emissions estimated for 1993. 
However, the 40,000 tons of NOx 
determined to be de minimis emissions 
in 1993 is not an appropriate de 
minimis level with regard to current and 
future levels of NOx emissions. Several 
factors have increased the importance of 
monitoring lower levels of NOx 
emissions including: (i) The new more 
stringent NAAQS for ozone (NOx is an 
ozone precursor); (ii) title IV Phase II 
NOx reductions which will reduce the 
total NOx inventory; (iii) today’s NOx 
SIP call which may result in NOx 
compliance obligations for gas-and oil- 
fired units and will reduce the NOx 
emission inventory; and (iv) State and 
regional NOx reduction programs, such 
as the OTC program, State RACT rules 
and the RECLAIM p in 
California, which result in NOx 
compliance obligations for gas-and oil- 
fired units and reduced NOx emission 
inventory. As a result, EPA views about 
20,000 tons (close to 1 percent of 
projected NOx emission inventory) as 
the de minimis level of NOx emissions 
for the present and foreseeable future. 
Given that appendix E units and new 
unit exemption units currently account 
for about 14,100 tons of NOx there is not 
a large margin left for establishing 
additional exception to the CEM 
requirements. The Agency has 
considered potential future growth in 
the number of units using the new unit 
exemption or appendix E in order to 
estimate what level of additional NOx, 
SO2 and CO; emissions might be 
appropriate to allow under the low mass 
emissions methodology. Taking account 
of the uncertainty inherent in such 
estimates EPA has set the applicability 
criteria for the low mass emission 
methodology so that the NOx emissions 
covered by the methodology plus future 
growth in NOx emissions covered by the 
other current de minimis exceptions 
(appendix E and the new unit 
exemption) will not exceed 5000 tons of 
NOx per year in the future. 

The Agency has analyzed SO2, NOx 
and CO; emissions and determined that, 
as long as the cutoffs for NOx and SO2 
are coupled so that a unit must meet 
both the 50 tons of NOx and 25 tons of 
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SO, limits, that SO2, NOx and CO 
emissions under all exceptions from 
CEMS requirements will remain de 
minimus. Additionally decoupling the 
NOx and SO tons would allow only 
marginal simplification in monitoring 
while significantly complicating the low 
mass emissions methodology. 

d. Determining the Tonnage Cutoffs 
for SO, and NOx. The Agency has 
conducted a study of actual emissions 
data from 1997 quarterly reports under 
part 75 and evaluated potential tonnage 
cutoffs for SOx and NOx (see Docket A- 
97-35, Item IV-A-1). The analysis was 
based on the assumption that reported 
1997 emissions of NOx and SQ? will be 
more representative of calculated 
emissions under the final low mass 
emissions methodology than they would 
have been under the proposed 
methodology. The assumption is 
considered valid because the final low 
mass emissions methodology allows 
more accurate heat input determination 
using long term fuel flow and the use of 
fuel and unit specific NOx emission 
rates. These options allow more 
accurate emissions estimates than the 
proposed methodology would have. 
This differs from the analysis performed 
for the proposed low mass emission 
methodology which calculated 
emissions based on operating hours and 
maximum rated heat input. 

Based on this analysis, EPA estimates 
that the existing Acid Rain affected 
sources that would qualify for the low 
mass emissions excepted methodology 
using a coupled 50 tons NOx and 25 
tons SO? limit would represent 
aggregate emissions of approximately 
3100 tons of NOx and approximately 
260 tons of SO? in 1997 from 224 units. 
The analysis indicates that the 
applicability has been substantially 
increased in response to the comments 
received. 

For the proposed 25 ton NOx cutoff , 
which is the limiting factor for 
applicability in nearly all instances, the 
Agency has considered increasing the 
tons of NOx to 50 tons, 75 tons, 100 
tons, and 250 tons as suggested by 
various commenters. In its analysis, the 
Agency kept SO? at 25 tons, as 
discussed above. 

The analysis showed that by 
increasing the NOx limit to 250 tons 
coupled to 25 tons of SO2, the aggregate 
tons of NOx and SO2 emitted by units 
which could currently qualify for the 
low mass emissions methodology 
increased to approximately 23124 tons 
NOx and 4503 tons of SQ; this is 
without considering potential future 
growth in the number of units that 
could qualify to use this exemption. 
Increasing the cutoff for NOx to 250 tons 


could also allow many units with highly 
effective NOx controls to use the low 
mass emissions provision. As explained 
previously, units with effective NOx 
controls and high operating capacity 
should not use the low mass emission 
provision. The EPA concludes that with 
a 250 ton NOx mass emissions 
applicability cutoff, the aggregate NOx 
tons and percentage of inventory 
potentially covered by all the exceptions 
encompassed would easily exceed the 
de minimis level of emissions. The EPA 
has therefore, not adopted an increased 
cutoff limit for NOx of 250 tons. 
Similarly, EPA concludes that an 
increased cutoff of 100 tons of NOx 
would not be consistent with the type 
of source which the Agency has 
identified for use of the low mass 
emission excepted methodology or fit 
under the de minimis level of emissions 
defined for NOx by the Agency. At the 
100 ton cutoff for NOx coupled to a 25 
ton cutoff for SO2 the aggregate NOx 
emissions are 8841 tons of NOx and 540 
tons of SO2 from 408 qualifying units. 
The analysis performed by the Agency 
indicates that 50 tons of NOx coupled 
to 25 tons of SO: is the appropriate’ 
cutoff limit for applicability to the low 
mass emissions excepted methodology. 
The approximate aggregate emissions of 
3600 tons of NOx and 250 tons of SO2 
from 240 sources allows the appropriate 
type of units to use the provisions 
without great potential of exceeding a 
de-minimus level of NOx emissions. In 
choosing the 50 ton NOx mass emission 
cutoff limit over other limits, the 
Agency evaluated the available data and 
applied the following criteria: (1) The 
NOx tons limit should allow reduced 
monitoring for the units which EPA 
determined were appropriate candidates 
for the low mass emissions provisions 
during the rulemaking process, namely 
units with low mass emissions both 
collectively and individually due to low 
operating levels or small size but not 
highly controlled units which operate at 
higher levels; (2) the NOx tons limit 
should allow reduced monitoring for a 
group of units consistent with the level 
of de minimis emissions inventory for 
all exceptions for the CEMS 
requirement; and (3) the limit should 
not jeopardize the Agency’s ability to 
effectively fulfill its obligations under of 
the CAA. 


From the analysis performed, the 
Agency has demonstrated that 
increasing the 25 ton limit for SO2 
would result in allowing few additional 
sources the option to use the low mass 
emissions methodology. For example at 
a coupled 50 tons of NOx and 25 tons 
of SQ) increasing the SO2 tonnage cutoff 


to 50 tons would allow only 7 
additional units to use the methodology. 
The additional units identified all 
combusted oil as the primary fuel which 
has a very high sulfur content in 
comparison to natural gas. While 
natural gas fired units could easily 
increase operations without substantial 
increases in SO2 emissions oil fired 
units could not. The additional units 
which burn oil and qualify are 
considered inappropriate candidates for 
use of the low mass emission provision. 
Therefore, the Agency has chosen to 
leave the tonnage limit at the proposed 
level of 25 tons for SO2. Leaving the 
cutoff for applicability for SO2 at 25 tons 
also reflected the opinion of 
commenters who suggested raising only 
the NOx tonnage. 

When considering the size cutoffs, 
EPA also took into account both the 
effect that the use of this methodology 
could have on other regulatory actions 
and the effect that other regulatory 
actions could have on the number of 
units and percentage of emissions that 
could be covered by units using this 
methodology. In particular, EPA was 
concerned about the SIP call. Units that 
could qualify to use the iow mass 
emission methodology do not have a 
NOx emission limit under title IV. 
However, under the SIP call, units that 
are using the monitoring requirements 
of part 75 to comply with the 
requirements of the SIP call, including 
units that could qualify to use the low 
mass emitter methodology, would have 
an emission limit. As explained in 
Section VI.A.2.c and VII.D.3 of today’s 
preamble, EPA believes that it is 
important that large sources of NOx 
mass emissions accurately account for 
their emissions. Because EPA is 
expecting substantial reductions in NOx 


. emissions from the title IV phase II NOx 


emission rate limits, the SIP call and 
other similar programs, EPA believes 
that even if the total NOx emissions 
coming from units that could qualify for 
the low mass emitter methodology does 
not increase, the percentage of 
emissions coming from these units will 
increase. The EPA also believes that the 
incentives provided under a trading 
program could encourage smaller oi! 
and gas fired units that may not 
currently qualify under the low mass 
emission methodology to install 
controls. As a result, this could increase 
the number of units, the amount of 
emissions and the percentage of 
emissions that could be accounted for 
by units using this methodology. EPA 
believes that the 50 ton cutoff is 
adecjuate to ensure that emissions from 
units that qualify for the low mass 
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emitter methodology are de-minimis 
today. In the future however, growth in 
the number of units may cause the level 
of NOx, SO2 or CO2 emissions from 
units qualifying for and using the new 
unit exemption, appendix E, the low 
mass emitter provision and other 
programs such as the SIP call to exceed 
a de-minimis level and the agency 
reserves the right to re-assess any and 
all of these exceptions in the future if 
the need arises. 

e. Decoupling NOx and SO>. In order 
to qualify for the low mass emissions 
excepted methodology, the applicability 
criteria require a unit to meet annual 
tonnage cutoffs of 25 tons for SO, and 
50 tons for NOx. The EPA has 
considered whether the excepted 
methodology should be available on a 
pollutant specific level so that, for 
example, a unit which falls below the 
tonnage cutoff for SO2 but not for NOx 
could use the excepted methodology 
under § 75.19 to measure SO, emissions 
but use a NOx CEM or the excepted 
methodology under appendix E, where 
applicable, to measure NOx emissions. 
All analysis the Agency has done 
indicates that the NOx tonnage is the 
limiting factor for greater than 90 
percent of all units when applicability 
is for units to meet a coupled 50 ton 
NOx and 25 ton SO? limit (see Docket 
A-97-35, Items, II—-A-—10, IV-A—1)} For 
example, approximately 20 units were 
identified which would potentially be 
qualified to use the low mass emission 
methodology for a 50 tons of NOx cutoff 
who would not meet the 25 tons of SO, 
cutoff and therefore be disqualified from 
using the methodology. Conversely, the 
agency’s analysis indicated that leaving 
the tonnage cutoff for SO2 mass 
emissions at 25 tons and decoupling 
NOx and SO; would potentially allow 
approximately 650 units in the program 
to use the low mass emissions 
methodology for SO2 (see Docket A-97— 
35, Items, II—A-—10, IV—A—1). In 
particular allowing decoupling could 
impair the Agency’s ability to collect 
data on CO, emissions as required 
under the CAA section 821. The 
analysis performed by the Agency 
indicates, that even with a 25 ton limit 
on SO2, 652 units could qualify for the 
use of the low mass emissions 
methodology for SO2 only. The 652 
units identified represent approximately 
10 percent of the total program heat 
input and greater than 6 percent of the 
total program CO, emissions. If a unit 
which qualified for the use of only SO2 
were allowed to use the low mass 
emissions methodology for CO2 the 
result could be overestimation of CO, 
emissions from a sizeable percentage of 


the total CO2 inventory. Future 
decisions based on such data might 
draw incorrect conclusions. 

For the reason stated above, if a unit 
were allowed to qualify for a single 
pollutant the unit would be allowed to 
use the low mass emissions 
methodology for that pollutant only and 
not for CO; or heat input estimations. 
Therefore, no practical benefit for 
industry would result from decoupling 
SO, and NOx. Decoupling would not be 
particularly beneficial because 
qualifying for one pollutant only allows 
only minimal monitoring reductions 
when CO) and heat input are not 
simplified. In addition decoupling 
would dramatically increase the 
complexity of the low mass emissions 
methodology. The added complications 
which would benefit a limited number 
of sources in only a limited way would 
increase the time and effort needed for 
all other sources in understanding and 
implementing the methodology. The 
agency concludes that the burden from 
the increased rule complexity outweighs 
the benefit from decoupling SO2 and 
NOx. 

The following discussions further 
— the Agencies position. 

e of ee prime benefits of the low 
mass emissions excepted methodology 
will be the simplified reporting which 
will require less time and a less 
sophisticated Data Acquisition and 
Handling System (DAHS). In particular, 
the need for a DAHS that could 
calculaie substitute data using the 
current missing data algorithms will be 
removed because there are no missing 
data algorithms for the low mass 
emissions excepted methodology. If the 
excepted methodology is only applied 
to one of the pollutants, much of the 
benefit would be negated because the 
DAHS will still need to be capable of 
calculating substitute data for the 
measured pollutant and close to the full 
quarterly report would still be required. 

Another prime benefit of the low mass 
emissions excepted methodology will be 
the reduction of monitoring and quality 
assurance requirements. A unit which 
would qualify for SO2 only would still 
need to determine CO, mass emissions 
using a fuel flow meter. Additionally 
the units which would qualify are 
primarily gas fired units which would 
be allowed to use appendix D for SO2. 
In this case no benefit is allowed by 
using the low mass emissions 
methodology. A limited number of oil 
fired units would be granted some 
reduced sampling requirements. 

The agency’s analysis indicates that 
most units which would qualify for NOx 
only can use the excepted methodology 
under appendix E. 


As stated before the analysis indicates 
that the benefits of decoupling are 
pete by the complications of 
allo ecou 

f. The uss of Be ow Mass Emitter 
Methodology with fuels other than oil 
and natural gas. One commenter 
suggested that the applicability should 
be expanded to include other fuels 
including low sulfur solid fuels such as 
wood. EPA disagrees with the 
commenter who claims that the 
methodology should be irrespective of 
fuel type. The fuel type is an integral 
part of the emissions calculations and 
insures that emissions are not 
underestimated. The Agency does not 
have, and the commenter did not 
provide, sufficient data to justify 
including wood fired solid fuel units 
into the low mass emission 
methodology. The limited data EPA has 
does not provide assurance that wood is 
always low in sulfur or that it results in 
low mass emissions of NOx. The use of 
AP 42 emission factors was considered 
but rejected based on the possibility of 
underestimation of NOx emissions 
using the AP 42 factors, as stated in the 
January 11, 1993 rule preamble at 58 FR 
364445. If EPA is provided with 
information addressing this issue in the 
future, EPA will consider expanding the 
applicability to units that burn wood in 
the future. 


2. Method for Determining Emissions 


On May 21, 1998 the Agency 

roposed a low mass emissions 
methodology which used maximum 
rated heat input as the only heat input 
option and default emission rates for 
SO2, NOx, and CO2. The Agency 
requested comment on whether this 
methodology was appropriate or 
whether an alternate approach should 
be adopted for low mass emitting units. 
In response, several commenters 
suggested changing the method for 
determining emissions. One commenter 
suggested allowing the use of unit- 
specific NOx testing (see Docket A-97— 
35, Item IV—D—20). Another commenter 
suggested that long term fuel flow heat 
input be allowed as an alternative to the 
proposed maximum rated heat input 
(see Docket A-97-35, Item IV—D~13). 
Two other commenters suggested that 
further unspecified options be allowed 
for determining heat input (see Docket 
A-97-—35, Items, IV-D—03, IV-G—02). 
Additionally several commenters 
suggested that the reduced monitoring 
under the low mass emission 
methodology was being limited to too 
few sources (see Docket A—97-—35, Items, 
IV-D-07, IV-D-22, IV-D-23, IV-D-24, 
IV-—G-—03). Other commenters made the 
general suggestion that part 75 should 
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be more consistent with the monitoring 
requirements of the OTC NOx Budget 
Program. Finally the Agency received 

_ both comments and data which 
indicated that for uncontrolled gas fired 
turbines combusting both oil and gas the 
default emission rates for NOx in 
proposed table 1b of § 75.19 (c) were 
potentially substantial underestimations 
of actual emission from these types of 
units (see Docket A-97-35, Item IV-D- 
22). Further analysis by the Agency 
provided supporting evidence that the 
emission rates in proposed 75.19 (c), 
table 1b, might underestimate emissions 
significantly for gas and oil fired 
turbines (see Docket A-97--35, Item IV— 
A-1). In response to these comments 
which reflected a general-desire to 
expand the applicability of the low mass 
emission methodology through changes 
in both the heat input and NOx 
emissions methodology, and in light of 
no negative comments reflecting 
opposition to allowing the low mass 
emission methodology, the Agency 
began analysis of what changes in the 
methods for determining heat input and 
NOx emissions could be allowed 
without risk of underestimation of 
emissions, or negative environmental 
consequences. The Agency received no 
comments on changing either the SO: or 
CO, methods for determining emissions 
and therefore did not attempt to change 
these methodologies. 

a. Adoption of the Proposed 
Methodology. In the proposal, the 
Agency considered several methods for 
determining the estimated emissions as 
the basis for applicability of the reduced 
monitoring and reporting excepted 
methodology. For each of the methods 
considered, rather than using actual 
measured sulfur and carbon values, 
CO, SO2, and flow CEM readings, NOx 
CEM readings, or NOx values from an 
Appendix E NOx-versus-heat input 
correlation, a facility will calculate the 
unit’s emissions based on an emission. 
rate factor and one of two heat input 
methodologies. Since the units that will 
qualify for the excepted methodology 
will still be accountable for reporting 
emissions to the Agency and 
surrendering allowances based on those 
emissions, where applicable, the 
emissions estimations will not just be 
used to determine if the unit qualifies 
under the exception; the reported 
estimations will also be used to 
determine compliance. Prior to the 
proposal, some industry representatives 
suggested that facilities would be 
willing to use a conservative emission 
estimate, such as a maximum potential 
emission rate times the maximum heat 
input, if it would allow them to save 


time and money currently spent on 
monitoring and quality assurance (see 
Docket A—97-35, Items II-D—30, II-D- 

. 43, II-D-45, II-E-13, and II-E-25). The 
Agency decided it was appropriate to 
retain the proposed methodologies of 
maximum rated heat input and default 
SO2, NOx and CO; emission rates for the 
final rule. It was also decided to allow 
increased applicability of the low mass 
emissions methodology through 
optional unit-specific NOx emission rate 
determinations and the use of an 
optional heat input methodology (e.g., 
long term fuel flow). 

b. Change in Table 1b, Default NOx 
Emission Rates. In deciding to retain the 
proposed low mass emission 
methodology as part of the final rule the 
Agency had to consider that some 
values for NOx emission rate in 
proposed table 1b of § 75.19 (c) had a 
high potential for underestimating 
emissions in at least some cases. The 
Agency acknowledged that increasing 
the default NOx emission rates in table 
1b of § 75.19 (c) will reduce the number 
of units allowed to use the low mass 
emissions methodology. Based on the 
comments received (see Docket A-97— 
35, Item IV-D—20) and to both allow 
increased applicability and increase the 
default rates to an appropriate level, the 
use of NOx testing to determine units- 
specific NOx emission rates will be 
allowed as an alternative option to using 
the default NOx emission rates in table 
1b of § 75.19 (c). Allowing the option of 
unit-specific NOx emission rates will 
generate more realistic NOx emission 
rates than the default NOx emission. 
rates in table 1b of § 75.19 (c) and will 
maintain some of the simplicity of the 
NOx mass methodology from the ees 
mass emissions methodology prop 

The next issue was deci ing w 
default NOx emission rates in table i 
of § 75.19 (c) to raise and what level to 
raise the defaults to. As a first 
consideration the Agency noted that the 
default NOx emission rates in table 1b 
of proposed § 75.19 (c) should be 
increased to the level at which it will be 
highly unlikely that any unit that 
performed testing will have a higher 
emission rate than the default. In this 
case, a source might opt to use a default 
which would knowingly underestimate 
emissions under certain operating 
conditions. Since all of the defaults 
used in table 1b of proposed § 75.19 (c) 
were based on the 90th percentile it is 
very likely that some units would have 
a higher emission rate than the NOx 
emission rates in table 1b of proposed 
75.19 (c). For this reason, all of the NOx 
emission rate values in proposed table 
1b were increased to a level which will 
ensure that units will not have higher 


tested emission rates than the default 
rates in Table 1b. A commenter 
suggested that these provisions be more 
consistent with the provisions for the 
Ozone Transport Commission (OTC), 
NOx Budget Program (see Docket A-97- 
35, Item IV—D—13). The default emission 
rates the Agency decided to adopt are 
the default rates used in the OTC NOx 
Budget Program (see Docket A-97-35, 
Item II-I-7). In the OTC NOx Budget 
Program, units similar in emission 
characteristics to those who will qualify 
as ow mass emission units under 
today’s rule have the option of unit 
specific testing or unit generic default 
OTC NOx emission rates. In the OTC 
NOx Budget Program units have chosen 
both options based on owner or operator 
preference. Finally, adopting the NOx 
Budget Program defaults creates 
consistency among programs which is a 
supplementary benefit. 

c. Unit-Specific NOx Emission Rate 
Testing. In considering the options for 
unit-specific NOx emission rate testing 
the Agency had to address several 
concerns, including the following: (1} 
Units with NOx controls who performed 
unit specific testing with the controls 
operating might have the potential to 
grossly underestimate emissions if the 
controls failed; (2) what sort of test 
would be appropriate for determining 
the low mass emissions methodology 
fuel -and-unit-specific NOx emission 
ratte; (3) how long a period should a 
source be allowed to use the unit- 
specific NOx rate once determined 
through testing; (4) under what 
conditions should a source be required 
to retest fora new unit-specific NOx 
emission rate; (5) for sources with 
historical reported emissions data using 
CEMS under part 75, what historical 
NOx emission rate value might be 
appropriate for use in lieu of an initial 
test; and (6) if a source owns multiple 
identical units, should representative 
testing be allowed at some of the units 
to represent all units. 

The first issue resolved was the use of 
Appendix E of Part 75 procedures for 
determination of a unit-specific NOx 
emission rate for each fuel combusted 
by the unit. The unit-specific NOx 
ernission rate selected, for each fuel 
tested, will be the highest recorded NOx 
ernission rate from the test at any test 
load or operating condition multiplied 
by 1.15. Units which combust multiple 
fuels can use, for different fuels, either 
a unit-specific NOx rate determined 
through testing or use the default NOx 
emission rates listed in table 1b of 
§ 75.19 (c). For example, a unit which 
primarily combusts oil but occasionally 
combusts natural gas could determine a 
unit-specific NOx emission rate for oil 


57490 


Federal Register/Vol. 63, No. 207/Tuesday, October 27, 1998/Rules and Regulations 


through Appendix E testing and use the 
default NOx emission rate from table 1b 
of § 75.19 (c) for gas. For hours in which 
a unit combusts multiple fuels in one 
hour, the unit must use the highest 
emission rate for that hour for all fuels 
combusted. In conducting the Appendix 
E test, the requirement for monitoring 
heat input to the unit during the test is 
removed as it is an unnecessary burden. 
The multiplier of 1.15 is required 
because of Agency analysis which 
indicates that appendix E testing is not 
representative of emissions at a given 
load at all times. In particular, the 
analysis of units with NOx emission rate 
CEMS indicated that the NOx emission 
rate can vary an average of 15 percent 
at a given load during different periods 
of operation. The most probable cause of 
the difference noted is variations in 
atmospheric moisture content. The 
agency notes that units which do 
appendix E testing during hot humid 
conditions would likely underestimate 
emissions during cooler less humid 
conditions. The Appendix E test was 
chosen for several reasons including: (1) 
many current Acid Rain sources which 
might qualify for the low mass 
emissions methodology already have 
rformed Appendix E testing and will 
SS allowed to use their historical 
Appendix E test data to determine a 
unit-specific NOx emission rate without 
further requirements; (2) the 
requirements of Appendix E testing are 
already familiar to sources and 
contractors who may perform the 
testing, thus reducing further burden 
imposed by requiring new testing 
methodologies; (3) The use of the 
Appendix E test and the multiplier of 
1.15 ensures that a unit uses a NOx 
emission rate which will not 
underestimate emissions at any normal 
operating condition. 

Once the Appendix E test was chosen, 
the use of a five year testing frequency 
was deemed appropriate as it matched 
the current Appendix E test period and 
matches the current permit renewal 
cycle. 

A special provision was included in 
the low mass emission methodology to 
allow units with historical CEMS NOx 
emission rate data to determine a unit- 
specific NOx emission rate from 
historical certified CEMS data. Under 
this provision a unit will analyze 
historical data from hours in which a 
unit combusted a particular fuel. The 
analysis will determine the unit-specific 
NOx emission rate which will yield a 95 
percent confidence that the unit will not 
emit at a higher NOx emission rate 
while combusting the fuel being 
analyzed. The Agency also considered 
using the highest NOx rate from 


historical data but reasoned that the 
large data sets used to generate the unit- 
and fuel-specific emission rate would 
contain outliers which would make the 
procedure unfeasible for most units. The 
Agency considered several options for 
units which used NOx controls and 
wished to use unit-specific NOx 
emission rates determined through 
Appendix E testing. One option was to 
allow units to test with the NOx control 
devices not operating or minimized. 
This option was rejected for the 
following two reasons: (1) the Agency 
does not support adopting a rule which 
would require sources to operate in a 
manner that would increase emissions; 
and (2) some sources which have 
controls are not allowed to operate 
when the controls are not operating by 
permit restrictions and these units 
would be disallowed from using the low 
mass emission methodology unfairly. 
The Agency also considered not 
allowing units with NOx emission 
controls to use the low mass emission 
methodology. While the Agency does 
believe that it is not appropriate to 
include large controlled units, the 
Agency does feel it is appropriate to 
allow infrequently conn controlled 
units, such as peaking turbines with 
steam or water injection to benefit from 
the reduced requirements of this 
methodology (as further explained 
above). Therefore this solution was 
rejected as excluding many units for 
which the Agency believes it is 
appropriate to allow reduced 
monitoring from more accurate and 
more costly monitoring requirements. 
The Agency also considered allowing 
only units with certain types of controls 
to use the low mass emission 
methodology. This approach was 
rejected because the Agency does not, at 
this time, have the necessary 
information or expertise to make an 
appropriate determination on this 


he Agency also considered allowing 
units to determine a unit-specific NOx 
emission rate using NOx controls with 
no restriction. In analyzing this option, 
the Agency identified several units 
which would qualify for the low mass 
emission methodology based on the 
applicability criteria of 50 tons of NOx 
and 25 tons of SO2 which the Agency 
did not believe were appropriate to use 
the low mass emission methodology. 
The units identified had advanced 
control technologies such as selective 
catalytic reduction (SCR) and burned 
low sulfur fuels such as natural gas. The 
units identified consistently reported 
hourly emission rates as low as 0.01 lb/ 
mmBtu as compared to uncontrolled 
rates which are generally 10 to 100 


times higher for these units. The best 
method of continued assurance that a 
unit’s NOx controls are operating is 
monitoring with a NOx CEMS. These 
units also operated during more than 
half the hours of a year at an average 
heat input of greater than 1000 mmBtu/ 
hr. While, for these units, the potential 
to underestimate SO2 emissions was 
low, the potential to grossly 
underestimate NOx mass emissions 
using the low mass emission 
methodology was much greater. For this 
reason, the Agency rejected allowing a 
controlled unit to use a single emission 
rate determined through Appendix E 
testing once every five years while NOx 
controls were operating. 


The methodology the Agency adopted 
in this rule was the use of a lower limit 
of 0.15 lb/mmBtu for a unit-specific 
NOx emission rate for units which opt 
to perform unit-and fuel-specific 
Appendix E testing while controls are 
operating. For units with NOx emission 
controls, which perform unit-specific 
NOx emission rate testing and whose 
test results in a NOx emission rate of 
less than 0.15 Ib/mmBtu, the source will 
use the NOx emission rate limit of 0.15 
Ib/mmBtu for the unit-specific NOx 
emission rate instead of the lower tested 
NOx emission rate. Units with NOx 
emission controls who perform unit- 
specific NOx emission rate testing and 
whose results from the testing indicate 
a NOx emission rate of higher than 0.15 
lb/mmBtu will be required to use the 
higher NOx emission rate as the fuel- 
and unit-specific NOx emission rate. In 
considering this approach the Agency 
considered using the lowest NOx 
emission rate proposed in 75.19 (c), 
Table 1b, of 0.172 lb/mmBtu, as well as 
0.15 lb/mmBtu, 0.1 Ib/mmBtu and 0.05 
Ib/mmBtu as lower limits for NOx 
emission rate. The proposed gas fired 
turbine emission rate was 0.172 Ib/ 
mmBtu. Using 0.172 lb/mmBtu as the 
lower limit for controlled units was 
rejected as being an arbitrary choice 
based on a number representative of 
only a single class of units and not 
representative of the difference between 
controlled and uncontrolled units. An 
analysis was performed to determine a 
reasonable lower cutoff between 
controlled and uncontrolled units 
which would allow controlled units to 
qualify for the reduced monitoring 
provisions of the excepted low mass 
emission methodology without serious 
risk of underestimation of emissions. 
The analysis indicated that a minimum 
allowable emission rate of 0.15 Ib/ 
mmBtu for controlled units best allowed 
for fairness between controlled and 
uncontrolled units and insured that very 
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large units with high operating hours 
and extremely low NOx emission rates 
will not be allowed to use the low mass 
emission excepted methodology. The 
Agency’s decision was also heavily 
influenced by the desire to insure that 
overall, the emission rate chosen would 
insure that aggregate emissions of 
controlled units were indeed de 
minimis. The Agency notes that the 
lower limit of 0.15 Ib/mmBtu NOx 
emission rate, when coupled with the 
annual limit of 50 tons of NOx, 
effectively limits the annual heat input 
of units using the methodology to 
666,666 mmBtu annual heat input. 
Analysis done by EPA found this to be 
an appropriate limit on heat input for 
the low mass emission excepted 
methodology (see Docket A-97-35, Item 
IV—D-—20). In general, the lower 
emission rate limit for controlled units, 
and uncontrolled units inability to 
achieve such low rates, combines to 
limit the low mass emission 
methodology to the infrequently 
operated low mass emitting units the 
Agency was targeting for use of the 
provision in today’s new rule. 

Controlled units that use this 
methodology are also subject to 
additional requirements. The owner or 
operator of the unit must ensure that the 
controls are being operated in the same 
manner that they were operated during 
the unit specific testing. Documentation 
of this must be kept on site. Any hour 
that the controls are not operating 
properly, the owner or operator must 
use the default emission rates for NOx 
in table 1.b of § 75.19 (c), rather than the 
emission rate determined through unit 
specific testing. 

Based on experience gained working 
with the OTC in the implementation of 
the OTC NOx budget program, EPA 
believes that many of the units that may 
benefit from this new excepted 
monitoring methodology are banks of 
identical small emission turbines. The 
OTC has allowed these units to do 
representative sampling at a number of 
units rather than requiring testing at all 
of the units. While none of the 
commenters mentioned this specific 
flexibility of the OTC NOx Budget 
program, EPA believes that this is one 
of the flexibilities that commenters who 
suggested adopting some of the 
methodologies that the OTC has allowed 
for smaller units were referring to. 
Therefore this final rule contains a 
similar allowance for identical! units. If 
the owner or operator of a number of 
units that are located at one facility can 
demonstrate that those units are 
identical, this final rule will allow. 
emission rate testing to be done at a 
representative number of units. 


d. The Adoption of Maximum Rated 
Heat Input as Proposed. While several 
commenters suggested allowing 
alternative methods for determining 
heat input, none directly suggested 
replacing or altering the basic heat input 
approach as an option (as described in 
68 FR 28037-8). For this reason the 
maximum rated hourly heat input 
option from the proposal was retained 
as a less accurate but acceptable 
approach. 

e. Long Term Fuel Flow for Heat Input 
Determination. To allow greater 
flexibility to units under the low mass 
emissions methodology and to allow 
more realistic estimations of heat input 
as suggested by several commenters the 
Agency is allowing the use of long term 
fuel flow measurements to determine 
heat input to low mass emitting units as 
described earlier. The Agency chose to 
adopt this methodology for the 
following reasons: (1) The methodology 
allows more accurate measurements of 
total heat input into a unit over the 
reporting period than the use of 
maximum rated hourly heat input; (2) 
the methodology has proven to be 
usable by sources who have chosen to 
use a similar method in the Ozone 
Transport Commission, NOx Budget 
Program; and (3) the methodology is 
straightforward and is optional for 
sources which might be excluded from 
using the low mass emissions 
methodology if allowed to use 
maximum rated hourly heat input only. 

3. Reduced Monitoring and Quality 
Assurance Requirements. As discussed 
above, today’s rule allows facilities to 
use a maximum rated hourly heat input 
value and an emission rate factor to 
determine the mass emissions from a 
low-emitting unit for each hour of actual 
operation. This approach involves no 
actual emissions monitoring and 
minimal quality assurance activities. 
Instead, the facility will only need to 
keep track of whether the unit 
combusted any fuel for a particular hour 
and what type of fuel was combusted. 
In this way, the revised rule 
significantly reduces the burden on 
affected facilities, while still ensuring 
that emissions are not under reported. 

For owners or operators which opt to 
use either the long term fuel flow 
methodology or a fuel-and unit-specific 
NOx emission rate, some additional 
quality assurance will be required. As 
these two options under the low mass 
emission methodology are not required 
and will allow units which would not 
otherwise qualify to use the low mass 
emission methodology, the additional 
quality assurance requirements are not 
burdensome to the sources using either 


long term fuel flow or unit-specific NOx 
emission rates. 

For the reasons set forth in the 
preamble, parts 51, 72, 75, and 96 of 
chapter I of title 40 of the Code of 
Fecleral Regulations are amended as 
follows: 


PART 51—REQUIREMENTS FOR 
PREPARATION, ADOPTION, AND 
SUBMITTAL OF IMPLEMENTATION. 
PLANS 


1. The authority citation for part 51 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7671. 
Subpart G—Contro! Strategy 


2. Subpart G is amended to add 
§§ 51.121 and 51.122 to read as follows: 


§ 51.121 Findings and requirements for 
submission of State implementation pian 
revisions relating to emissions of oxides of 
nitrogen. 


(a)(1) The Administrator finds that the 
State implementation plan (SIP) for each 
jurisdiction listed in paragraph (c) of 
this section is substantially inadequate - 
to comply with the requirements of . 
section 110(a)(2)(D)(i)(@) of the Clean Air 
Act (CAA), 42 U.S.C. 7410(a)(2)(D)(i)(D, 
because the SIP does not include 
adequate provisions to prohibit sources 
arid other activities from emitting 
nitrogen oxides x”) in amounts 
that will contribute significantly to 
nonattainment in one or more other 
States with respect to the 1-hour ozone 
national ambient air quality standards 
(NAAQS). Each of the jurisdictions 
listed in paragraph (c) of this section 
must submit to EPA a SIP revision that 
cures the inadequacy. 

(2) Under section 110(a)(1) of the 
CAA, 42 U.S.C. 7410(a)(1), the 
Administrator determines that each 
jurisdiction listed in paragraph (c) of 
this section must submit a SIP revision 
to comply with the requirements of 
section 110(a)(2)(D)(i)(D, 42 U.S.C. 
7410(a)(2)(D)(i)(D, through the adoption 
of adequate provisions prohibiting 
sources and other activities from 
emitting NOx in amounts that will 
contribute significantiy to 
nonattainment in, or interfere with 
maintenance by, one or more other 
States with respect to the 8-hour ozone 
NAAQS. 

(b){1) For each jurisdiction listed in 
paragraph (c) of this section, the SIP 
revision required under paragraph (a) of 
this section will contain adequate 
provisions, for purposes of complying 
with section 110(a)(2)(D){i)(1) of the 
CAA, 42 U.S.C. 7410(a)(2)(D){i), only 
if the SIP revision: 
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(i) Contains control measures 
adequate to prohibit emissions of NOx 
that would otherwise be projected, in 
accordance with paragraph (g) of this 
section, to cause the jurisdiction’s 
overall NOx emissions to be in excess of 
the budget for that jurisdiction 
described in paragraph (e) of this 
section (except as provided in paragraph 
(b)(2) of this section), 

(ii) Requires full implementation of 
all such control measures by no later 
than May 1, 2003, and 

(iii) Meets the other requirements of 
this section. The SIP revision’s 
compliance with the requirement of 
paragraph (b)(1)(i) of this section shall 
be considered compliance with the 
jurisdiction’s budget for purposes of this 
section. 

(2) The requirements of paragraph 
(b)(1)fi) of this section shall be deemed 
satisfied, for the portion of the budget 
covered by an interstate trading 
program, if the SIP revision: 

(i) Contains provisions for an 
interstate trading program that EPA 
determines will, in conjunction with 
interstate trading programs for one or 
more other jurisdictions, prohibit NOx 
emissions in excess of the sum of the 
portion of the budgets covered by the 
trading programs for those jurisdictions; 
and 


(ii) Conforms to the following criteria: 

(A) Emissions reductions used to 
demonstrate compliance with the 
revision must occur during the ozone 
season. 

(B) Emissions reductions occurring 
prior to the year 2003 may be used by 
a source to demonstrate compliance 
with the SIP revision for the 2003 and 
2004 ozone seasons, provided the SIP’s 
provisions regarding such use comply 
with the requirements of paragraph 
(e)(3) of this section. 

(C) Emissions reduction credits or 
emissions allowances held by a source 
or other person following the 2003 
ozone season or any ozone season 
thereafter that are not required to 
demonstrate compliance with the SIP 
for the relevant ozone season may be 
banked and used to demonstrate 
compliance with the SIP in a 
subsequent ozone season. 

(D) Early reductions created according 
to the provisions in paragraph 
(b)(2)(ii)(B) of this section and used in 
the 2003 ozone season are not subject to 
the flow control provisions set forth in 
paragraph (b)(2)(ii)(E) of this section. 

(E) Starting with the 2004 ozone 
season, the SIP shall include provisions 
to limit the use of banked emissions 
reduction credits or emissions 
allowances beyond a predetermined 


amount as calculated by one of the 
following approaches: 

(1) Folwine the determination of 
compliance after each ozone season, if 
the total number of emissions reduction 
credits or banked allowances held by 
sources or other persons subject to the 
trading program exceeds 10 percent of 
the sum of the allowable ozone season 
NOx emissions for all sources subject to 
the trading program, then all banked 
allowances used for compliance for the 
following ozone season shall be subject 
to the following: 

(i) A ratio will be established 
according to the following formula: 
(0.10) x (the sum of the allowable ozone 
season NOx emissions for all sources 
subject to the trading program) + (the 
total number of banked emissions 
reduction credits or emissions 
allowances held by all sources or other 
persons subject to the trading program). 

(ii) The ratio, determined using the 
formula specified in paragraph 
(b)(2)(ii)(E)(1)(i) of this section, will be 
multiplied by the number of banked 
emissions reduction credits or 
emissions allowances held in each 
account at the time of compliance 
determination. The resulting product is 
the number of banked emissions 
reduction credits or emissions 
allowances in the account which can be 
used in the current year’s ozone season 
at a rate of 1 credit or allowance for 
every 1 ton of emissions. The SIP shall 
specify that banked emissions reduction 
credits or emissions allowances in 
excess of the resulting product either 
may not be used for compliance, or may 
only be used for compliance at a rate no 
less than 2 credits or allowances for 
every 1 ton of emissions. 

(2) At the time of compliance 
determination for each ozone season, if 
the total number of banked emissions 
reduction credits or emissions 
allowances held by a source subject to 
the trading program exceeds 10 percent 
of the source’s allowable ozone season 
NOx emissions, all banked emissions 
reduction credits or emissions 
allowances used for compliance in such 
ozone season by the source shall be 
subject to the following: 

a The source may use an amount of 
banked emissions reduction credits or 
emissicns allowances not greater than 
10 percent of the source’s allowable 
ozone season NOx emissions for 
compliance at a rate of 1 credit or 
allowance for every 1 ton of emissions. 

(ii) The SIP dallamectiy that banked 
emissions reduction credits or 
emissions allowances in excess of 10 
percent of the source’s allowable ozone 
season NOx emissions may not be used 
for compliance, or may only be used for 


compliance at a rate no less than 2 
credits or allowances for every 1 ton of 
emissions. 

(c) The following jurisdictions 
(hereinafter referred to as ‘‘States’’) are 
subject to the requirements of this 
section: Alabama, Connecticut, 
Delaware, Georgia, Illinois, Indiana, 
Kentucky, Maryland, Massachusetts, 
Michigan, Missouri, New Jersey, New 
York, North Carolina, Ohio, 
Pennsylvania, Rhode Island, South 
Carolina, Tennessee, Virginia, West 
Virginia, Wisconsin, and the District of 
Columbia. 

(d)(1) The SIP submissions required 
under paragraph (a) of this section must 
be submitted to EPA by no later than 
September 30, 1999. 

(2) The State makes an official 
submission of its SIP revision to EPA 
only when: 

(i) The submission conforms to the 
requirements of appendix V to this part; 
and 

(ii) The State delivers five copies of 
the plan to the appropriate Regional 
Office, with a letter giving notice of 
such action. 

(e)(1) The NOx budget for a State 
listed in paragraph (c) of this section is 
defined as the total amount of NOx 
emissions from all sources in that State, 
as indicated in paragraph (e)(2) of this 
section with respect to that State, which 
the State must demonstrate that it will 
not exceed in the 2007 ozone season 
pursuant to paragraph (g)(1) of this 
section. 

(2) The State-by-State amounts of the 
NOx budget, expressed in tons, are as 
follows: 


State Budget 


Alabama 
Connecticut 
Delaware 
District of Columbia 
Georgia 
Illinois 

Indiana 
Kentucky 
Maryland 
Massachusetts 
Michigan 
Missouri 
New Jersey 


158,677 
40,573 
18,523 

6,792 

177,381 

210,210 

202,584 

155,698 
71,388 
78,168 

212,199 

114,532 
97,034 

179,769 

151,847 

239,898 

252,447 

8,313 

109,425 

182,476 

155,718 
92,920 

106,540 


3,023,113 


Pennsylvania 
Rhode Island 
South Carolina 
Tennessee 
Virginia 
West Virginia 
Wisconsin 


Total 


re 
North Carolina 
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(3)(i) Notwithstanding the State’s 
obligation to comply with the budgets 
set forth in paragraph (e)(2) of this 
section, a SIP revision may allow 
sources required by the revision to 
implement NOx emission control 
measures by May 1, 2003 to demonstrate 
compliance in the 2003 and 2004 ozone 
seasons using credit issued from the 
State’s compliance supplement pool, as 
set forth in paragraph (e)(3)(iii) of this 
section. 

(ii) A source may not use credit from 
the compliance supplement pool to 
demonstrate compliance after the 2004 
ozone season. 

(iii) The State-by-State amounts of the 
compliance supplement pool are as 
follows: 


Compliance 
supplement 
pool (tons 
of NOx) 


Alabama 
Connecticut 
Delaware 
District of Columbia 


10,361 
559 


417 


(iv) The SIP revision may provide for 
the distribution of the compliance 
supplement pool to sources that are 
required to implement control measures 
using one or both of the following two 
mechanisms: 

(A) The State may issue some or all 
of the compliance supplement pool to 
sources that implement emissions 
reductions during the ozone season 
beyond all applicable requirements in 
years prior to the year 2003 according to 
the following provisions: 

(1) The State shall complete the 
issuance process by no later than May 
1, 2003. 

(2) The emissions reduction may not 
be required by the State’s SIP or be 
otherwise required by the CAA. 

(3) The emissions reduction must be 
verified by the source as actually having 


occurred during an ozone season 
between September 30, 1999 and May 1, 
2003. 

(4) The emissions reduction must be 
quantified according to procedures set 
forth in the SIP revision and approved 
by EPA. Emissions reductions 
implemented by sources serving electric 
generators with a nameplate capacity 
greater than 25 MWe, or boilers, _ 
combustion turbines or combined cycle 
units with a maximum design heat 
input greater than 250 mmBtu/hr, must 
be quantified according to the 
requirements in paragraph (i)(4) of this 
section. 

(5) If the SIP revision contains 
approved provisions for an emissions 
trading program, sources that receive 
credit according to the requirements of 
this paragraph may trade the credit to 
other sources or persons according to 
the provisions in the trading program. 

(B) The State may issue some or all of 
the compliance supplement pool to 
sources that demonstrate a need for an 
extension of the May 1, 2003 
compliance deadline according to the 
following provisions: 

(1} The State shall initiate the 
issuance process by the later date of 
September 30, 2002 or after the State 
issues credit according to the 
procedures in paragraph (e)(3){iv)(A) of 
this section. 

(2) The State shall complete the 
issuance process by no later than May 
1, 2003. 

(3) The State shall issue credit to a 
source only if the source demonstrates 
the following: 

(i) For a source used to generate 
electricity, compliance with the SIP 
revision’s applicable control measures 
by May 1, 2003, would create undue 
risk for the reliability of the electricity 
supply. This demonstration must 
include a showing that it would not be 
feasible to import electricity from other 
electricity generation systems during the 
installation of control technologies 
necessary to comply with the SIP 
revision. 

(ii) For a source not used to generate 
electricity, compliance with the SIP 
revision’s applicable control measures 
by May 1, 2003, would create undue 
risk for the source or its associated 
industry to a degree that is comparable 
to the risk described in paragraph 
(e)(3)(iv)(B)(3)(i) of this section. 

(iii) For a source subject to an 
approved SIP revision that allows for 
early reduction credits in accordance 
with paragraph (e)(3)(iv)(A) of this 
section, it was not possible for the 
source to comply with applicable 
control measures by generating early 


reduction credits or acquiring early 
reduction credits from other sources. 

(iv) For a source subject to an 
approved emissions trading program, it 
was not possible to comply with 
applicable control measures by 
acquiring sufficient credit from other 
sources or persons subject to the 
emissions trading program. 

(4) The State shell ensure the public 
an opportunity, through a public 
hearing process, to comment on the 
appropriateness of allocating 
compliance supplement pool credits to 
a source under paragraph (e)(3)(iv)(B) of 
this section. 

(4) If, no later than November 23, 
1998, any member of the public requests 
revisions to the source-specific data 
used to establish the State budgets set 
forth in paragraph (e)(2) of this section 
or the 2007 baseline sub-inventory 
information set forth in paragraph 
(g)(2)(ii) of this section, then EPA will 
act on that request no later than January 
22, 1999, provided: 

(i) The request is submitted in 
electronic format; 

(ii) Information is provided to 
corroborate and justify the need for the 

uested modification; 

iii) The request includes the 
following data information regarding 
any electricity-generating source at 
issue: 

(A) Federal Information Placement 
System (FIPS) State Code; 

(B) FIPS County Code; 

(C) Plant name; 

(D) Plant ID numbers (ORIS code 
preferred, State agency tracking number 
also or otherwise); 

{E) Unit ID numbers {a unit is a boiler 
or other combustion device); 

(F) Unit type; 
(G) Primary fuel on a heat input basis; 
(H) Maximum rated heat input 

city of unit; 

I) Nameplate capacity of the largest 
generator the unit serves; 

(J) Ozone season heat inputs for the 
years 1995 and 1996; 

(K) 1996 (or most recent) average NOx 
rate for the ozone season; 

(L) Latitude and longitude 
coordinates; 

(M) Stack parameter information ; 

(N) Operating parameter information; 

(o) Identification of specific change to 
the inventory; and 

(p) Reason for the change; 

(iv) The request includes the 
following data information regarding 
any non-electricity generating point 
source at issue: 

(A) FIPS State Code; 

(B) FIPS County Code; 

(C) Plant name; 

(D) Facility primary standard 
industrial classification code (SIC); 


ca 


10,469 
12,093 
6,108 


57494 


Federal Register/Vol. 63, No. 207/Tuesday, October 27, 1998/Rules and Regulations 


(E) Plant ID numbers (NEDS, AIRS/ 
AFS, and State agency tracking number 
also or otherwise); 

(F) Unit ID numbers (a unit is a boiler 
or other combustion device); 

(G) Primary source classification code 
(SCC); 

(H) Maximum rated heat input 
capacity of unit; 

(I) 1995 ozone season or typical ozone 
season daily NOx emissions; 

(J) 1995 existing NOx control 
efficiency; 

(K) Latitude and longitude 
coordinates; 

(L) Stack parameter information; 

(M) Operating parameter information; 

(N) Identification of specific change to 
the inventory; and 

(O) Reason for the change; 

(v) The request includes the following 
data information regarding any 
stationary area source or nonroad 
mobile source at issue: 

(A) FIPS State Code; 

(B) FIPS County Code; 

(C) Primary source classification code 
(SCC); 

(D) 1995 ozone season or typical 
ozone season daily NOx emissions; 

(E) 1995 existing NOx control 
efficiency; 

(F) Identification of specific change to 
the inventory; and 

(G) Reason for the change; 

(vi) The request includes the 
following data information regarding 
any highway mobile source at issue: 

(A) FIPS State Code; 

(B) FIPS County Code; 

(C) Primary source classification code 
(SCC) or vehicle type; 

(D) 1995 ozone season or typical 
ozone season daily vehicle miles 
traveled (VMT); 

(E) 1995 existing NOx control 
programs; 

(F) identification of specific change to 
the inventory; and 
(G) reason for the change. 


(f) Each SIP revision must set forth 
control measures to meet the NOx 
budget in accordance with paragraph 
(b)(1)(i) of this section, which include 
the following: 

(1) A description of enforcement 
methods including, but not limited to: 

(i) Procedures for monitoring 
compliance with each of the selected 
control measures; 

(ii) Procedures for handling 
violations; and 

(iii) A designation of agency 
responsibility for enforcement of 
implementation. 

6) Should a State elect to impose 
control measures on fossil fuel-fired 
NOx sources serving electric generators 
with a nameplate capacity greater than 
25 MWe or boilers, combustion turbines 
or combined cycle units with a 
maximum design heat input greater than 
250 mmBtu/hr as a means of meeting its 
NOx budget, then those measures must: 
(i)(A) Impose a NOx mass emissions 

on each source; 

B) Impose a NOx emissions rate limit 
on each source and assume maximum 
operating capacity for every such source 
for purposes of estimating mass NOx 
emissions; or 

(C) Impose any other regulatory 
requirement which the State has 
demonstrated to EPA provides 
equivalent or greater assurance than 
options in paragraphs (f)(2)(i)(A) or 
(f)(2)(i)(B) of this section that the State 
will comply with its NOx budget in the 
2007 ozone season; and 

(ii) Impose enforceable mechanisms to 
assure that collectively all such sources, 
including new or modified units, will 
not exceed in the 2007 ozone season the 
total NOx emissions projected for such 
sources by the State pursuant to 
paragraph (g) of this section. 

(3) For purposes of paragraph (f)(2) of 
this section, the term ‘‘fossil fuel-fired”’ 
means, with regard to a NOx source: 

(i) The combustion of fossil fuel, 
alone or in combination with any other 


ca 


fuel, where fossil fuel actually 
combusted comprises more than 50 
percent of the annual heat input on a 
Btu basis during any year starting in 
1995 or, if a NOx source had no heat 
input starting in 1995, during the last 
year of operation of the NOx source 
prior to 1995; or 


(ii) The combustion of fossil fuel, 
alone or in combination with any other 
fuel, where fossil fuel is projected to 
comprise more than 50 percent of the 
annual heat input on a Btu basis during 
any year; provided that the NOx source 
shall be “‘fossil fuel-fired” as of the date, 
during such year, on which the NOx 
source begins combusting fossil fuel. 


(g)(1) Each SIP revision must 
demonstrate that the control measures 
contained in it are adequate to provide 
for the timely compliance with the 
State’s NOx budget during the 2007 
ozone season. 


(2) The demonstration must include 
the following: 


(i) Each revision must contain a 
detailed baseline inventory of NOx mass 
emissions from the following sources in 
the year 2007, absent the control 
measures specified in the SIP 
submission: electric generating units 
(EGU), non-electric generating units 
(non-EGU), area, nonroad and highway 
sources. The State must use the same 
baseline emissions inventory that EPA 
used in calculating the State’s NOx 
budget, as set forth for the State in 
paragraph (g)(2)(ii) of this section, 
except that EPA may direct the State to 
use different baseline inventory 
information if the State fails to certify 
that it has implemented all! of the 
control measures assumed in 
developing the baseline inventory. 


(ii) The base year 2007 NOx emissions 
sub-inventories for each State, 
expressed in tons per ozone season, are 
as follows: 


State 


Alabama 
Connecticut 
Delaware 
Distriét of Columbia 
Georgia 
Illinois 

indiana 
Kentucky 


EGU Non-EGU Area 
76,900 49,781 25,225 
5,600 5,273 4,588 
5,800 1,781 963 
10 310 741 
86,500 33,939 11,902 
119,300 55,721 7,822 
136,800 71,270 25,544 
107,800 18,956 38,773 
32,600 10,982 4,105 
16,500 9,943 10,090 
86,600 79,034 28,128 
82,100 13,433 6,603 
18,400 22,228 11,098 
39,200 25,791 15,587 
84,800 34,027 10,651 
163,100 53,241 19,425 
73,748 17,103 


Nonroad Highway Total 

16,594 50,111 218,610 

9,584 18,762 43,807 

4,261 8,131 20,936 

3,470 2,082 6,603 
21,588 86,611 240,540 
47,035 81,297 311,174 
22,445 60,694 316,753 
19,627 45,841 230,997 
17,249 27,634 92,570 
18,911 24,371] 79,815 
23,495 83,784 301,042 
17,723 55,230 175,089 
21,163 34,106 106,995 
29,260 80,521 190,358 
17,799 66,019- 213,296 
37,781 99,079 372,626 
25,554 92,280 331,785 
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State 


Area 


Nonroad Highway Total 


Rhode Island 
South Carolina 
Tennessee 
Virginia 
West Virginia 
Wisconsin 


420 
8,359 
11,990 
18,622 
4,790 
8,160 


2,073 
11,903 
44,567 
21,551 
10,220 
12,965 


4,375 
47,404 
64,965 
70,212 
20,185 
49,470 


8,295 
138,706 
252,426 
191,050 
190,887 
145,391 


Total 


757,281 290,689 


456,818 1,173,163 4,179,751 


1 The base case for the District of Columbia is actually projected to be 30 tons per season. The base case values in this table are rounded to 


the nearest 100 tons. 


(iii) Each revision must contain a 
summary of NOx mass emissions in 
2007 projected to result from 
implementation of each of the control 
measures specified in the SIP 
submission and from all NOx sources 
together following implementation of all 
such control measures, compared to the 
baseline 2007 NOx emissions inventory 
for the State described in paragraph 
(g)(2)(i) of this section. The State must 
provide EPA with a summary of the 
computations, assumptions, and 
judgments used to determine the d 
of reduction in projected 2007 NOx 
emissions that will be achieved from the 
implementation of the new control 
measures compared to the baseline 
emissions inventory. 

(iv) Each revision must identify the 
sources of the data used in the 
projection of emissions. 

(h) Each revision must comply with 
§ 51.116 of this part (regarding data 
availability). 

(i) Each revision must provide for 
monitoring the status of compliance 
with any control measures adopted to 
meet the NOx budget. Specifically, the 
revision must meet the following 

uirements: 

1) The revision must provide for 
legally enforceable procedures for 
requiring owners or operators of 
stationary sources to maintain records of 
and periodically report to the State: 

(i) Information on the amount of NOx 
emissions from the stationary sources; 


d 

(ii) Other information as may be 
necessary to enable the State to 
determine whether the sources are in 
compliance with applicable portions of 
the control measures; 

(2) The revision must comply with 
§ 51.212 of this part (regarding testing, 
inspection, enforcement, and 
complaints); 

(3) If the revision contains any 
transportation control measures, then 
the revision must comply with § 51.213 
of this part (regarding transportation 
control measures); 

(4) If the revision contains measures 
to control fossil fuel-fired NOx sources 
serving electric generators with a 


nameplate capacity greater than 25 
MWe or boilers, combustion turbines or 
combined cycle units with a maximum 
design heat input greater than 250 
mmBtu/hr, then the revision must 
require such sources to comply with the 
monitoring provisions of part 75, 
subpart H. 

(5) For purposes of paragraph (i)(4) of 
this section, the term “fossil fuel-fired”’ 
means, with regard to a NOx source: 

(i) The combustion of fossil fuel, 
alone or in combination with any other 
fuel, where fossil fuel actually 
combusted comprises more than 50 
percent of the annual heat input on a 
Btu basis during any year starting in 
1995 or, if a NOx source had no heat 
input starting in 1995, during the last 
year of operation of the NOx source 
prior to 1995; or 

(ii) The combustion of fossi! fuel, 
alone or in combination with any other 
fuel, where fossil fuel is projected to 
comprise more than 50 percent of the 
annual heat input on a Btu basis during 
any year, provided that the NOx source 
shall be “fossil fuel-fired”’ as of the date, 
during such year, on which the NOx 
source begins combusting fossil fuel. 

{j) Each revision must show that the 
State has legal authority to carry out the 
revision, including authority to: 

(1) Adopt emissions standards and 
limitations and any other measures 
necessary for attainment and 
maintenance of the State’s NOx budget 
specified in paragraph (e) of this 
section; 

(2) Enforce applicable laws, 


_ regulations, and standards, and seek 


injunctive relief; 

(3) Obtain information necessary to 
determine whether air pollution sources 
are in compliance with applicable laws, 
regulations, and standards, including 
authority to require recordkeeping and 
to make inspections and conduct tests of 
air pollution sources; 

(4) Require owners or operators of 
stationary sources to install, maintain, 
and use emissions monitoring devices 
and to make periodic reports to the State 
on the nature and amounts of emissions 
from such stationary sources; also 
authority for the State to make such data 


available to the public as reported and 
as correlated with any applicable 
emissions standards or limitations. 

(k)(1) The provisions of law or 
regulation which the State determines 
provide the authorities required under 
this section must be specifically 
identified, and copies of such laws or 
regulations must be submitted with the 
SIP revision. 

(2) Legal authority adequate to fulfill 
the requirements of paragraphs (j)(3) 
and (4) of this section may be delegated 
to the State under section 114 of the 
CAA. 

(1)(1) A revision may assign legal 
authority to local agencies in 
accordance with § 51.232 of this part. 

(2) Each revision must comply with 
§ 51.240 of this part (regarding general 
plan requirements). 

(m) Each revision must comply with 
§ 51.280 of this part (regarding 
resources). 

(n) For purposes of the SIP revisions 
required by this section, EPA may make 
a finding as applicable under section 
179(a)(1)-(4) of the CAA, 42 U.S.C. 
7509(a)(1)-(4), starting the sanctions 
process set forth in section 179(a) of the 
CAA. Any such finding will be deemed 
a finding under § 52.31(c) of this part 
and sanctions will be imposed in 
accordance with the order of sanctions 
and the terms for such sanctions 
established in § 52.31 of this part. 

(o) Each revision must provide for 
State compliance with the reporting 
requirements set forth in § 51.122 of this 


part. 

(p)(1) Notwithstanding any other 
provision of this section, if a State 
adopts regulations substantively 
identical to 40 CFR part 96 (the model 
NOx budget trading program for SIPs), 
incorporates such part by reference into 
its regulations, or adopts regulations 
that differ substantively from such part 
only as set forth in paragraph (p)(2) of 
this section, then that portion of the 
State’s SIP revision is automatically 
approved as satisfying the same portion 
of the State’s NOx emission reduction 
obligations as the State projects such 
regulations will satisfy, provided that: 


| — | | Nmecu | | 
| 36,300 34,740 
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(i) The State has the legal authority to 
take such action and to implement its 
responsibilities under such regulations, 


(ii) The SIP revision accurately 
reflects the NOx emissions reductions to 
be expected from the State’s 
implementation of such regulations. 

2) If a State adopts an emissions 
trading program that differs 
substantively from 40 CFR part 96 in 
only the following respects, then such 
portion of the State’s SIP revision is 
approved as set forth in paragraph (p)(1) 
of this section: 

(i) The State may expand the 
applicability provisions of the trading 
program to include units (as defined in 
40 CFR 96.2) that are smaller than the 
size criteria thresholds set forth in 40 
CFR 96.4(a); 

(ii) The State may decline to adopt the 
exemption provisions set forth in 40 
CFR 96.4(b); 

(iii) The State may decline to adopt 
the opt-in provisions set forth in subpart 
I of 40 CFR part 96; 

(iv) The State may decline to adopt 
the allocation provisions set forth in 
subpart E of 40 CFR part 96 and may 
instead adopt any methodology for 
allocating NOx allowances to individual 
sources, provided that: 

(A) The State’s methodology does not 
allow the State to allocate NOx 
allowances in excess of the total amount 
of NOx emissions which the State has 
assigned to its trading program; and 

(B) The State’s wm tare ogy conforms 
with the timing requirements for 
submission of allocations to the 
Administrator set forth in 40 CFR 96.41; 


and 

(v) The State may decline to adopt the 
early reduction credit provisions set 
forth in 40 CFR 96.55{c) and may 
instead adopt any methodology for 
issuing credit from the State’s 
compliance supplement pool that 
complies with paragraph (e)(3) of this 


on. 

(3) If a State adopts an emissions 
trading program that differs 
substantively from 40 CFR part 96 other 
than as set forth in paragraph (p)(2) of 
this section, then such portion of the 
State’s SIP revision is not automatically 
approved as set forth in paragraph (p)(1) 
of this section but will be reviewed by 
the Administrator for approvability in 
accordance with the other provisions of 
this section. 

§51.122 Emissions reporting 
requirements for SIP revisions relating to 
budgets for NOx emissions 

(a) For its transport SIP revision under 
§ 51.121 of this part, each State must 
submit to EPA NOx emissions data as 
described in this section. 


(b) Each revision must provide for 
periodic reporting by the State of NOx 
emissions data to demonstrate whether 


the State’s emissions are consistent with 


the projections contained in its 
approved SIP submission. 

1) Annual reporting. Each revision 
must provide for annual reporting of 


~ NOx emissions data as follows: 


(i) The State must report to EPA 
emissions data from all NOx sources 
within the State for which the State 
specified control measures in its SIP 
submission under § 51.121(g) of this 
part. This would include all sources for 
which the State has adopted measures 
that differ from the measures 
incorporated into the baseline inventory 
for the year 2007 that the State 
developed in accordance with 
§ 51.121(g) of this part. 

(ii) If sources report NOx emissions 
data to EPA annually pursuant to a 
trading program approved under 
§51.121(p) of this part or pursuant to 
the monitoring and reporting 
requirements of subpart H of 40 CFR 
part 75, then the State need not provide 
annual reporting to EPA for such 
sources. 

(2) Triennial reporting. Each plan 
must provide for triennial (i.e., every 
third year) reporting of NOx emissions 
data from all sources within the State. 

(3) Year 2007 reporting. Each plan 
must provide for reporting of year 2007 
NOx emissions data from all sources 
within the State. 

(4) The data availability requirements 
in § 51.116 of this part must be followed 
for all data submitted to meet the 
requirements of paragraphs (b)(1),(2) 
and (3) of this section. 

(c) The data reported in paragraph (b) 
of this section for stationary point 
sources must meet the following 
minimum criteria: 

(1) For annual data reporting purposes 
the data must include the following 
minimum elements: 

(i) Inventory year. 

(ii) State Federal Information 
Placement System code. 

(iii) County Federal Information 
Placement System code. 

(iv) Federal ID code (plant). 

(v) Federal ID code (point). 

(vi) Federal ID code (process). 

(vii) Federal ID code (stack). 

(vii) Site name. 

(viii) Physical address. 

(ix) SCC. 

(x) Pollutant code. 

(xi) Ozone season emissions. 

(xii) Area designation. 

(2) In addition, the annual data must 
include the following minimum 
elements as applicable to the emissions 
estimation methodology. 


(i) Fuel heat content (annual). 

(ii) Fuel heat content (seasonal). 

(iii) Source of fuel heat content data. 

(iv) Activity throughput (annual). 

(v) Activity throughput (seasonal). 

(vi) Source of activity/throughput 
data. 

(vii) Spring throughput (%). 

(viii) Summer throughput (%). 

(ix) Fall throughput (%). 

(x) Work weekday emissions. 

(xi) Emission factor. 

(xii) Source of emission factor. 

(xiii) Hour/day in operation. 

(xiv) Operations Start time (hour). 

(xv) Day/week in operation. 

(xvi) Week/year in operation. 

(3) The triennial and 2007 inventories 
must include the following data 
elements: 

(i) The data required in paragraphs 
(c)(1) and (c)(2) of this section. 

(ii) X coordinate (latitude). 

(iii) Y coordinate (longitude). 

(iv) Stack height. 

(v) Stack diameter. 

’ (vi) Exit gas temperature. 

(vii) Exit gas velocity. 

(viii) Exit gas flow rate. 

(ix) SIC. 

(x) Boiler/process throughput design 
capacity. 

(xi) Maximum design rate. 

(xii) Maximum capacity. 

(xiii) Primary control efficiency. 

(xiv) Secondary control efficiency. 

(xv) Control device type. 

(d) The data reported in paragraph (b) 
of this section for area sources must 
include the following minimum 
elements: 

(1) For annual inventories it must 
include: 

(i) Inventory year. 

(ii) State FIPS code. 

(iii) County FIPS code. 

(iv) SCC. 

(v) Emission factor. 

(vi) Source of emission factor. 

(vii) Activity/throughput level 
(annual). 

(viii) Activity throughput level 
(seasonal). 

i (ix) Source of activity/throughput 
ata. 

(x) Spring throughput (%). 

(xi) Summer throughput (%). 

(xii) Fall throughput (%). 

(xiii) Control efficiency (%). 

(xiv) Pollutant code. 

(xv) Ozone season emissions. 

(xvi) Source of emissions data. 

(xvii) Hour/day in operation. 

(xviii) Day/week in operation. 

(xix) Week/year in operations. 

(2) The triennial and 2007 inventories 
must contain, at a minimum, all the data 
required in paragraph (d)(1) of this 
section. 


and 


Federal Register/Vol. 63, No. 207/Tuesday, October 27, 1998/Rules and Regulations 


57497 


(e) The data reported in paragraph (b) 
of this section for mobile sources must 
meet the following minimum criteria: 

(1) For the annual, triennial, and 2007 
inventory purposes, the following data 
must be reported: 

(i) Inventory year. 

(ii) State FIPS code. 

(iii) County FIPS code. 

(iv) SCC. 

(v) Emission factor. 

(vi) Source of emission factor. 

(vii) Activity (this must be reported 
for both highway and nonroad activity. 
Submit nonroad activity in the form of 
hours of activity at standard load (either 
full load or average load) for each 
engine type, application, and 
horsepower range. Submit highway 
activity in the form of vehicle miles 
traveled (VMT) by vehicle class on each 
roadway type. Report both highway and 
nonroad activity fora typical ozone 
season weekday day, if the State uses 
EPA’s default weekday/weekend 
activity ratio. If the State uses a different 
weekday/weekend activity ratio, submit 
separate activity level information for 
weekday days and weekend days). 

(viii) Source of activity data. 

(ix) Pollutant code. 

(x) Summer work weekday emissions. 

(xi) Ozone season emissions. 

(xii) Source of emissions data. 

(2) [Reserved] 

(f) Approval of ozone season 
calculation by EPA. Each State must 
submit for EPA approval an example of 
the calculation procedure used to 
calculate ozone season emissions along 
with sufficient information for EPA to 
verify the calculated value of ozone 
season emissions. 

(g) Reporting schedules. (1) Annual 
reports are to begin with data for 
emissions occurring in the year 2003. 

(2) Triennial reports are to begin with 
data for emissions occurring in the year 
2002. 

(3) Year 2007 data are to be submitted 
for emissions occurring in the year 
2007. 

(4) States must submit data for a 
required year no later than 12 months 
after the end of the calendar year for 
which the data are collected. 

(h) Data reporting procedures. When 
submitting a formal NOx budget 
emissions report and associated data, 
States shall notify the appropriate EPA 
Regional Office. 

(1) States are required to report 


emissions data in an electronic format to 


one of the locations listed in this 
paragraph (h). Several options are 
available for data reporting. 

(2) An agency may choose to continue 
reporting to the EPA Aerometric 
Information Retrieval System (AIRS) 


system using the AIRS facility 
subsystem (AFS) format for point 
sources. (This option will continue for 
point sources for some period of time 
after AIRS is reengineered (before 2002), 
at which time this choice may be 
discontinued or modified.) 

(3) An agency may convert its 
emissions data into the Emission 
Inventory Improvement Program/ 
Electronic Data Interchange (E{IP/EDI) 
format. This file can then be made 
available to any requestor, either using 
E-mail, floppy disk, or value added 
network (VAN), or can be placed on a 
file transfer protocol (FTP) site. 

(4) An agency may submit its 
emissions data in a proprietary format 
based on the EIIP data model. 

(5) For options in paragraphs (h)(3) 
and (4) of this section, the terms 
submitting and reporting data are 
defined as either providing the data in 
the EIIP/EDI format or the EIIP based 
data model proprietary format to EPA, 
Office of Air Quality Planning and 
Standards, Emission Factors and 
Inventory Group, directly or notifying 
this group that the data are available in 
the specified format and at a specific 
electronic location (e.g., FTP site). 

(6) For annual reporting (not for 
triennial reports), a State may have 
sources submit the data directly to EPA 
to the extent the sources are subject to 
a trading program that qualifies for 
approval under § 51.121(q) of this part, 
and the State has agreed to accept data 
in this format. The EPA will make both 
the raw data submitted in this format 
and summary data available to any State 
that chooses this option. 

(i) Definitions. As used in this section, 
the following words and terms shall 
have the meanings set forth below: 

(1) Annual emissions. Actual 
emissions for a plant, point, or process, 
either measured or calculated. 


(2) Ash content. Inert residual portion - 


of a fuel. 
(3) Area designation. The designation 


of the area in which the reporting source 


is located with regard to the ozone 
NAAQS. This would include attainment 
or nonattainment designations. For 
nonattainment designations, the 
classification of the nonattainment area 
must be specified, i.e., transitional, 
marginal, moderate, serious, severe, or 
extreme. 

(4) Boiler design capacity. A measure 
of the size of a boiler, based on the 
reported maximum continuous steam 
flow. Capacity is calculated in units of 
MMBtu/hr. 

(5) Control device type. The name of 
the type of control device (e.g., wet 
scrubber, flaring, or process change). 


(6) Control efficiency. The emissions 
reduction efficiency of a primary control 
device, which shows the amount of 
reductions of a particular pollutant from 
a process’ emissions due to controls or 
material change. Control efficiency is 
usually expressed as a percentage or in 
tenths. 

(7) Day/week in operations. Days per 
week that the emitting process operates. 

(8) Emission factor. Ratio relating 
emissions of a specific pollutant to an 
activity or material throughput level. 

(9) Exit gas flow rate. Numeric value 
of stack gas flow rate. 

(10) Exit gas temperature. Numeric 
value of an exit gas stream temperature. 

(11) Exit gas velocity. Numeric value 
of an exit gas stream vel é 

(12) Fall throughput (%). Portion of 
throughput for the 3 fall months 
(September, October, November). This 
represents the expression of annual 
activity information on the basis of four 
seasons, typically spring, summer, fall, 
and winter. It can be represented either 
as a percentage of the annual activity 
(e.g., production in summer is 40 
percent of the year’s production), or in 
terms of the units of the activity (e.g., 
out of 600 units produced, spring = 150 
units, summer = 250 units, fall = 150 
units, and winter = 50 units). 

(13) Federal ID code (plant). Unique 
codes for a plant or facility, containing 
one or more pollutant-emitting sources. 

(14) Federal ID code (point). Unique 
codes for the point of generation of 
emissions, typically a physical piece of 
equipment. 

(15) Federal ID code (stack number). 
Unique codes for the point where 
emissions from one or more processes 
are released into the atmosphere. 

(16) Federal Information Placement 
System (FIPS). The system of unique 
numeric codes develeped by the 
government to identify States, counties, 
towns, and townships for the entire 
United States, Puerto Rico, and Guam. 

(17) Heat content. The thermal heat 
energy content of a solid, liquid, or 
gaseous fuel. Fuel heat content is 
typically expressed in units of Btu/Ib of 
pre Btu/gal of fuel, joules/kg of fuel, 


“ae Hr/day in operations. Hours per 
day that the emitting process operates. 

(19) Maximum design rate. Maximum 
fuel use rate based on the equipment’s 
or process’ physical size or operational 
capabilities. 

(20) Maximum nameplate capacity. A 
measure of the size of a generator which 
is put on the unit’s nameplate by the 
manufacturer. The data element is 
reported in megawatts (MW) or 
kilowatts (KW). 
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(21) Mobile source. A motor vehicle, 
nonroad engine or nonroad vehicle, 
where: 

(i) Motor vehicle means any self- 
propelled vehicle designed for 
transporting persons or property on a 
street or highway; 

(ii) Nonroad engine means an internal 
combustion engine (including the fuel 
system) that is not used in a motor 
vehicle or a vehicle used solely for 
competition, or that is not subject to 
standards promulgated under section 
111 or section 202 of the CAA; 

(iii) Nonroad vehicle means a vehicle 
that is powered by a nonroad engine 
and that is not a motor vehicle or a 
vehicle used solely for competition. 

(22) Ozone season. The period May 1 
through September 30 of a year. 

(23) Physical address. Street address 
of facility. 

(24) Point source. A non-mobile 
source which emits 100 tons of NOx or 
more per year unless the State 
designates as a point source a non- 
mobile source emitting at a specified 
level lower than 100 tons of NOx per 
year. A non-mobile source which emits 
less NOx per year than the point source 
threshold is an area source. 

(25) Pollutant code. A unique code for 
each reported pollutant that has been 
assigned in the EIIP Data Model. 
Character names are used for criteria 
pollutants, while Chemical Abstracts 
Service (CAS) numbers are used for all 
other pollutants. Some States may be 
using storage and retrieval of aerometric 
data (SAROAD) codes for pollutants, but 
these should be able to be mapped to 
the EIIP Data Model pollutant codes. 

(26) Process rate/throughput. A 
measurable factor or parameter that is 
directly or indirectly related to the 
emissions of an air pollution source. 
Depending on the type of source 
category, activity information may refer 
to the amount of fuel combusted, the 
amount of a raw material processed, the 
amount of a product that is 
manufactured, the amount of a material 
that is handled or processed, 
population, employment, number of 
units, or miles traveled. Activity 
information is typically the value that is 
multiplied against an emission factor to 
generate an emissions estimate. 

(27) SCC. Source category code. A 
process-level code that describes the 
equipment or operation emitting 
pollutants. 

(28) Secondary control efficiency (%). 
The emissions reductions efficiency of a 
secondary control device, which shows 
the amount of reductions of a particular 
pollutant from a process’ emissions due 
to controls or material change. Control 


efficiency is usually expressed as a 
percentage or in tenths. 
(29) SIC. Standard Industrial 


’ Classification code. U.S. Department of 


Commerce’s categorization of businesses 
by their products or services. - 

(30) Site name. The name of the 
facility. 

(31) Spring throughput (%). Portion of 
throughput or activity for the 3 spring 
months (March, April, May). See the 
definition of Fall Throughput. 

(32) Stack diameter. Stack physical 
diameter. 

(33) Stack height. Stack physical 
height above the surrounding terrain. 

(34) Start date (inventory year). The 
calendar year that the emissions 
estimates were calculated for and are 
applicable to. 

35) Start time (hour). Start time (if 
available) that was applicable and used 
for calculations of emissions estimates. | 

(36) Summer throughput (%). Portion 
of throughput or activity for the 3 
summer months (June, July, August). 
See the definition of Fall Throughput. 

(37) Summer work weekday 
emissions. Average day’s emissions for 
a typical day. 

38) VMT by Roadway Class. This is 
an expression of vehicle activity that is 
used with emission factors. The 
emission factors are usually expressed 
in terms of grams per mile of travel. 
Since VMT does not directly correlate to 
emissions that occur while the vehicle 
is not moving, these non-moving 
emissions are incorporated into EPA’s 
MOBILE model emission factors. 

(39) Week/year in operation. Weeks 
per year that the emitting process 
operates. 

(40) Work Weekday. Any day of the 
week except Saturday or Sunday. 

(41) X coordinate (latitude) East-west 
geographic coordinate of an object. 

(42) Y coordinate (longitude). North- 
south geographic coordinate of an 
object. 


PART 72—PERMITS REGULATION 


1. The authority for part 72 continues 
to read as follows: 


Authority: 42 U.S.C. 7601 and 7651, et seq. 


2. Section 72.2 is amended by revising 
the definition for “excepted monitoring 
system,” and adding new definitions in 
alphabetical order for “low mass 
emissions unit”, “maximum potential 
hourly heat input”, “maximum rated 
hourly heat input,” and “‘ozone season” 
to read as follows: 


§72.2 Definitions. 
* * * * * 


Excepted monitoring system means a 
monitoring system that follows the 


procedures and requirements of § 75.19 
of this chapter or of appendix D or Eto 
part 75 for approved exceptions to the 
use of continuous emission monitoring 
systems. 

* * * * * 

Low mass emissions unit means an 
affected unit that is a gas-fired or oil- 
fired unit, burns only natural gas or fuel 
oil and qualifies under § 75.19 of this 
chapter. 

* * * * * 

Maximum potential hourly heat input 
means an hourly heat input used for 
reporting purposes when a unit lacks 
certified monitors to report heat input. 
If the unit intends to use appendix D of 
part 75 of this chapter to report heat 
input, this value should be calculated, 
in accordance with part 75 of this 
chapter, using the maximum fuel flow 
rate and the maximum gross calorific 
value. If the unit intends to use a flow 
monitor and a diluent gas monitor, this 
value should be reported, in accordance 
with part 75 of this chapter, using the 
maximum potential flow rate and either 
the maximum carbon dioxide 
concentration (in percent CO) or the 
minimum oxygen concentration (in 
percent Oz). 

* * * * * 

Maximum rated hourly heat input 
means a unit-specific maximum hourly 
heat input (mmBtu) which is the higher 
of the manufacturer’s maximum rated 
hourly heat input or the highest 
observed hourly heat input. 

* * * * * 

Ozone season means the period of 
time beginning May 1 of a year and 
ending on September 30 of the same 
year, inclusive. 

* * * * * 


PART 75—CONTINUOUS EMISSION 
MONITORING 


3. The authority citation for part 75 
continues to read as follows: 


Authority: 42 U.S.C. 7601 and 7651k, 7651 
and note. 


4. Section 75.1 is amended by revising 
paragraph (a) to read as follows: 


§75.1 Purpose and scope. 

(a) Purpose. The purpose of this part 
is to establish requirements for the 
monitoring, recordkeeping, and 
reporting of sulfur dioxide (SO2), 
nitrogen oxides (NOx), and carbon 
dioxide (CO2) emissions, volumetric 
flow, and opacity data from affected 
units under the Acid Rain Program 
pursuant to sections 412 and 821 of the 
CAA, 42 U.S.C. 7401-7671q as amended 
by Public Law 101-549 (November 15, 
1990). In addition, this part sets forth 
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provisions for the monitoring, 
recordkeeping, and reporting of NOx 
mass emissions with which EPA, 
individual States, or groups of States 
may require sources to comply in order 
to demonstrate compliance with a NOx 
mass emission reduction program, to the 
extent these provisions are adopted as 
requirements under such a program. 


5. Section 75.2 is amended by revising 
paragraph (a) and adding a new 
paragraph (c) to read as follows: 


§75.2 Applicability. 


(a) Except as provided in paragraphs 
(b) and (c) of this section, the provisions 
of this part apply to each affected unit 
subject to Acid Rain emission 
limitations or reduction requirements 
for SO2 or NOx. 


(c) The provisions of this part apply 
to sources subject to a State or federal 
NOx mass emission reduction program, 
to the extent these provisions are 
adopted as requirements under such a 
program. 

6. Section 75.4 is amended by revising 
paragraph (a) introductory text to read 
as follows: 


§75.4 Compliance dates. 

(a) The provisions of this part apply 
to each existing Phase I and Phase II 
unit on February 10, 1993. For 
substitution or compensating units that 
are so designated under the Acid Rain 
permit which governs that unit and 
contains the approved substitution or 
reduced utilization plan, pursuant to 
§ 72.41 or § 72.43 of this chapter, the 
provisions of this part become 
applicable upon the issuance date of the 
Acid Rain permit. For combustion 
sources seeking to enter the Opt-in 
Program in accordance with part 74 of 
this chapter, the provisions of this part 
become applicable upon the submission 
of an opt-in permit application in 
accordance with § 74.14 of this chapter. 
The provisions of this part for the 
monitoring, recording, and reporting of 
NOx mass emissions become applicable 
on the deadlines specified in the 
applicable State or federal NOx mass 
emission reduction program, to the 
extent these provisions are adopted as 
requirements under such a program. In 
accordance with § 75.20, the owner or 
operator of each existing affected unit 
shall ensure that all monitoring systems 
required by this part for monitoring SOQ2, 
NOx, CO2, opacity, and volumetric flow 
are installed and that all certification 
tests are completed no later than the 
following dates (except as provided in 


paragraphs (d) through (h) of this 
section): 

7. Section 75.6 is amended by adding 
paragraph (f) to read as follows: 


§75.6 Incorporation by reference. 
* * * * * 

(f) The following materials are 
available for purchase from the 
following address: American Petroleum 
Institute, Publications Department, 1220 
L Street NW, Washington, DC 20005- 
4070. 

(1) American Petroleum Institute 
(API) Petroleum Measurement 
Standards, Chapter 3, Tank Gauging: 
Section 1A, Standard Practice for the 
Manual Gauging of Petroleum and 
Petroleum Products, December 1994; 
Section 1B, Standard Practice for Level 
Measurement of Liquid Hydrocarbons in 
Stationary Tanks by Automatic Tank 
Gauging, April 1992 (reaffirmed January 
1997); Section 2, Standard Practice for 
Gauging Petroleum and Petroleum 
Products in Tank Cars, September 1995; 
Section 3, Standard Practice for Level 
Measurement of Liquid Hydrocarbons in 
Stationary Pressurized Storage Tanks by 
Automatic Tank Gauging, June 1996; 
Section 4, Standard Practice for Level 
Measurement of Liquid Hydrocarbons 
on Marine Vessels by Automatic Tank 
Gauging, April 1995; and Section 5, 
Standard Practice for Level 
Measurement of Light Hydrocarbon 
Liquids Onboard Marine Vessels by 
Automatic Tank Gauging, March 1997; 
for § 75.19. 

(2) Shop Testing of Automatic Liquid 
Level Gages, Bulletin 2509 B, December 
1961 (Reaffirmed August 1987, October 
1992), for § 75.19. 

8. Section 75.11 is amended by 
removing the period at the end of 
paragraph (d)(2) and replacing it with “; 
or” and adding paragraph (d)(3), to read 
as follows: 


§75.11 Specific provisions for 
SO. emissions (SO, and flow monitors}. 

"tae x * 

(3) By using the low mass emissions 
excepted methodology in § 75.19(c) for 
estimating hourly SO2 mass emissions if 
the affected unit qualifies as a low mass 
emissions unit under § 75.19{a) and (b). 

9. Section 75.12 is amended by 
revising the section heading, by 
redesignating paragraph (d) as 
paragraph (e), and by adding new 
paragraph (d) to read as follows: 


§75.12 Specific provisions for monitoring 
NOx emission rate (NOx and diluent gas 
monitors). 


(d) Low mass emissions units. 
Notwithstanding the requirements of 
paragraphs (a) and (c) of this section, the 
owner or operator of an affected unit 
that qualifies as a low mass emissions 
unit under § 75.19(a) and (b) shall 
comply with one of the following: 

(1) Meet the general operating 
requirements in § 75.10 for a NOx 
continuous emission monitoring system; 

(2) Meet the requirements specified in 
paragraph (d)(2) of this section for using 
the excepted monitoring procedures in 
appendix E to this part, if applicable; or 

2) Use the low mass emissions 
excepted methodology in § 75.19(c) for 
estimating hourly NOx emission rate 
and hourly NOx mass emissions, if 
applicable under § 75.19(a) and (b). 


* 


10. Section 75.13 is amended by 
adding paragraph (d) to read as follows: 


§75.13 Specific provisions for monitoring 
CO: emissions. 


(d) Determination of CO, mass 
emissions from low mass emissions 
units. The owner or operator of a unit 
that qualifies as a low mass emissions 
unit under § 75.19{a) and (b) shall 
comply with one of the following: 

(1) Meet the general operating 
requirements in § 75.10 for a CO, 
continuous emission monitoring system 
and flow monitoring system; 

(2) Meet the requirements specified in 
paragraph (b) or (c) of this section for 
use of the methods in appendix G or F 
to this part, respectively; or 

(3) Use the low mass emissions 
excepted methodology in § 75.19(c) for 
estimating hourly CO2 mass emissions, 
if applicable under § 75.19(a) and (b). 


11. Section 75.17 is amended by 
adding introductory text before 
paragraph (a) to read as follows: 


§ 75.17 


Notwithstanding the provisions of 
paragraphs (a), (b), and (c) of this 
section, the owner or operator of an 
affected unit that is using the 
procedures in this part to meet the 
monitoring and reporting requirements 
of a State or federal NOx mass emission 
reduction program must also meet the 
provisions for monitoring NOx emission 
rate in §§ 75.71 and 75.72. 


* = * 7 = 


12. Section 75.19 is added to subpart 
B to read as follows: 
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§ 75.19 Optional SO., NOx, and CO, 
emissions calculation for low mass 
emissions units. 

(a) Applicability. (1) Consistent with 
the requirements of paragraphs (a)(2) 
and (b) of this section, the low mass 
emissions excepted methodology in 
paragraph (c) of this section may be 
used in lieu of continuous emission 
monitoring systems or, if applicable, in 
lieu of excepted methods under 
appendix D or E to this part, for the 
purpose of determining hourly heat 
input and hourly NOx, SO2, and CO2 
mass emissions from a low mass 
emissions unit. 

(i) A low mass emissions unit is an 
affected unit that is gas-fired, or oil-fired 
unit, that burns only natural gas or fuel 
oil and for which: 

(A) An initial demonstration is 
provided, in accordance with paragraph 
(a)(2) of this section, which shows that 
the unit emits no more than 25 tons of 
SO? annually and no more than 50 tons 
of NOx annually; and 

(B) An annual demonstration is 
provided thereafter, using one of the 
allowable methodologies in paragraph 
(c) of this section, showing that the low 
mass emission unit continues to emit no 
more than 25 tons of SO2 annually and 
no more than 50 tons of NOx annually. 

(ii) Any qualifying unit must start 
using the low mass emissions excepted 
methodology in the first hour in which 
the unit operates in a calendar year. 
Notwithstanding, the earliest date for 
which a unit that meets the eligibility 
requirements of this section may begin 
to use this methodology is January 1, 
2000. 

(2) A unit may initially qualify asa 
low mass emissions unit only under the 
following circumstances: 

(i) If the designated representative 
submits a certification application to 
use the low mass emissions excepted 
methodology and the Administrator 
certifies the use of such methodology. 
The certification application must 
contain: 

(A) Actual SO, and NOx mass 
emissions data for each of the three 
calendar years prior to the calendar year 
in which the certification application is 
submitted demonstrating to the 
satisfaction of the Administrator that the 
unit emits less than 25 tons of SO2 and 
less than 50 tons of NOx annually; and 

(B) Calculated SO2 and NOx mass 
emissions, for each of the three calendar 
years prior to the calendar year in which 
the certification application is 
submitted, demonstrating to the 
satisfaction of the Administrator that the 
unit emits less than 25 tons of SO2 and 
less than 50 tons of NOx annually. The 
calculated emissions for each year shall 


be determined using either the 
maximum rated heat input methodology 
described in paragraph (c)(3)(i) of this 
section or the long term fuel flow heat 
input methodology described in 
paragraph (c)(3)(ii) of this section, in 
conjunction with the appropriate SO2, 
NOx, and CO; emission rate from 
paragraph (c)(1)(i) of this section for 
SO>2, paragraph (c)(1)(ii) or (c)(1)(iv) of 
this section for NOx and paragraph 
(c)(1)(iii) of this section for CO2; or 

(ii) When the three full years of 
actual, historical SO2 and NOx mass 
emissions data required under 
paragraph (a)(2)(i) of this section are not 
available, the designated representative 
may submit an application to use the 
low mass emissions excepted 
methodology based upon a combination 
of historical SOz and NOx mass 
emissions data and projected SO? and 
NOx mass emissions, totaling three 
years. Historical data must be used for 
any years in which historical data exists 
and projected data should be used for 
any remaining future years needed to 
provide capacity factor data for three 
consecutive calender years. For 
example, if a unit commenced operation 
two years ago, the designated 
representative may submit actual, 
historical data for the previous two 
years and one year of projected 
emissions for the current calendar year 
or, for unit that commenced operation 
after January 1, 1997, the designated 
representative may submit three years of 
projected emissions, beginning with the 
current calendar year. Any actual or 
projected annual emissions must 
demonstrate to the satisfaction of the 
Administrator that the unit will emit 
less than 25 tons of SO2 and less than 
50 tons of NOx annually. Projected 
emissions shall be calculated using 
either the default emission rates in 
tables 1,2 and 3 of this section, or for 
NOx emission rate a fuel-and-unit- 
specific NOx emission rate determined 
in accordance with the testing 
procedures in paragraph (c)(1)(iv) of this 
section, in conjunction with projections 
of unit operating hours or fuel type and 
fuel usage, according to one of the 
allowable calculation methodologies in 
paragraph (c) of this section. 

(b) On-going qualification and 
disqualification. (1) Once a low mass 
emission unit has qualified for and has 
started using the low mass emissions 
excepted methodology, an annual 
demonstration is required, showing that 
the unit continues to emit less than 25 
tons of SO2 annually and less than 50 
tons of NOx annually. The calculation 
methodology used for the annual 
demonstration shall be the same 
methodology, from paragraph (c) of this 


section, by which the unit initially 
qualified to use the low mass emissions 
excepted methodology. 

(2) If any low mass emission unit fails 
to provide the required annual 
demonstration under paragraph (b)(1) of 
this section, such that the calculated 
cumulative year-to-date emissions for 
the unit exceed 25 tons of SO2 or 50 
tons of NOx in any calendar quarter of 
any calendar year, then; 

(i) The low mass emission unit shall 
be disqualified from using the low mass 
emissions excepted methodology as of 
the end of the second calendar quarter 
following such quarter in which either 
the 25 ton limit for SO2 or the 50 ton 
limit for NOx was exceeded; and 

(ii) The owner or operator of the low 
mass emission unit shall have two 
calendar quarters from the end of the 
quarter in which the unit exceeded the 
25 ton limit for SO2 or the 50 ton limit 
for NOx to install, certify, and report 
SO2, NOx, and CO2 emissions from 
monitoring systems that meet the 
requirements of §§ 75.11, 75.12, and 
75.13. 

(3) If a low mass emission unit that 
initially qualifies to use the low mass 
emissions excepted methodology under 
this section changes fuels, such that a 
fuel other than those allowed for use in 
the low mass emissions methodology 
(e.g. natural gas or fuel oil) is combusted 
in the unit, the unit shall be disqualified 
from using the low mass emissions 
excepted methodology as of the first 
hour that the new fuel is combusted in 
the unit. The owner or operator shall 
install, certify, and report SO2, NOx, 
and CO; from monitoring systems that 
meet the requirements of §§ 75.11, 
75.12, and 75.13 prior to a change to 
such fuel. The owner or operator must 
notify the Administrator in the case 
where a unit switches fuels without 
previously having installed and certified 
a SQ2, NOx and CO; monitoring system 
meeting the requirements of §§ 75.11, 
75.12, and 75.13. 

(4) If a unit commencing operation 
after January 1, 1997 initially qualifies 
to use the low mass emissions excepted 
methodology under this section and the 
owner or operator wants to use a low 
mass emissions methodology for the 
unit, he or she must: 

(i) Keep the records specified in 
paragraph (c)(2) of this section, 
beginning with the date and hour of 
commencement of commercial 
operation, for a unit subject to an Acid 
Rain emission limitation, and beginning 
with the date and hour of the 
commencement of operation, for a unit 
subject to a NOx mass reduction 
program, 
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(ii) Use these records to determine the 
cumulative heat input and SO2, NOx, 
and CO? mass emissions in order to 
continue to qualify as a low mass 
emission unit; and 

(iii) Determine the cumulative SO, 
and NOx mass emissions according to 
paragraph (c) of this section using the 
same procedures used after the 
certification deadline for the unit, for 
purposes of demonstrating eligibility to 
use the excepted methodology set forth 
in this section. For example, use the 
default emission rates in tables 1, 2 and 
3 of this section or use the fuel-and- 
unit-specific NOx emission rate 
determined according to paragraph 
(c){1)(iv) of this section. The 
Administrator will not count SO2 mass 
emissions calculated for the period 
between commencement of commercial 
operation and the certification deadline 
for the unit under § 75.4 against SO, 
allowances to be held in the unit 
account. 

(5) A low mass emission unit that has 
been disqualified from using the low 
mass emissions excepted methodology 
may subsequently qualify again to use 
the low mass emissions methodology 
under paragraph (a)(2) of this section, 
provided that if such unit qualified 
under paragraph (a)(2)(ii) of this section, 
the unit may subsequently qualify again 
only if the unit meets the requirements 
of ph (a)(2)(i) of this section. 

& Low mass emissions excepted 
methodology, calculations, and values. 

(1) Determination of SO2, NOx, and 
CO, emission rates. 

(i) Use Table 1 of this section to 
determine the appropriate SO2 emission 
rate for use in calculating hourly SO2 
mass emissions under this section. 

(ii) Use either the appropriate NOx 
emission factor from Table 2 of this 
section, or a fuel-and-unit-specific NOx 
emission rate determined according to 
paragraph (c)(1)(iv) of this section, to 
calculate hourly NOx mass emissions 
under this section. 

(iii) Use Table 3 of this section to 
determine the appropriate CO, emission 
rate for use in calculating hourly CO 
mass emissions under this section. 

(iv) In lieu of using the default NOx 
emission rate from Table 2 of this 
section, the owner or operator may, for 
each fuel combusted by a low mass 
emission unit, determine a fuel-and- 
unit-specific NOx emission rate for the 
purpose of calculating NOx mass 
emissions under this section. This 
option may be used by any unit which 
qualifies to use the low mass emission 
excepted methodology under paragraph 
(a) of this section, and also by groups of 
units which combust fuel from a 
common source of supply and which 


this 


use the long term fuel flow methodology 
under paragraph (c)(3)(ii) of this section 
to determine heat input. If this option is 
chosen, the following procedures shall 
be used. 

(A) Except as otherwise provided in 
paragraphs (c)(1)(iv)(F) and (G) of this 
paragraph, determine a fuel-and-unit- 
specific NOx emission rate by 
conducting a four load NOx emission 
rate test procedure as specified in 
section 2.1 of appendix E to this part, 
for each type of fuel combusted in the 
unit. For a group of units sharing a 
common fuel supply, the appendix E 
testing must be performed on each 
individual unit in the group, unless 
some or all of the units in the group 
belong to an identical group of units, as 
defined in paragraph (c)(1){iv)(B) of this 
section, in which case, representative 
testing may be conducted on units in 
the identical group of units, as 
described in paragraph (c)(1){iv)(B) of 
this section. For the purposes of this 
section, make the following 
modifications to the appendix E test 
procedures: 

(1) Do not measure the heat input as 
required under 2.1.3 of appendix E to 


(2) Do not plot the test results as 
— ed under 2.1.6 of appendix E to 
part. 

(B) Representative appendix E testing 
may be done on low mass emission 
units in a group of identical units. All 
of the units in a group of identical units 
must combust the same fuel type but do 
not have to share a common fuel supply. 

(1) To be considered identical, allt oe 
mass emission units must be of the same 
size (based on maximum rated hourly 
heat input), manufacturer and model, 
and must have the same history of 
modifications (e.g., have the same 
controls installed, the same types of 
burners and have undergone major 
overhauls at the same frequency (based 
on hours of operation)). Also, under 
similar operating conditions, the stack 
or turbine outlet temperature of each 
unit must be within +50 degrees 
Fahrenheit of the average stack or 
turbine outlet temperature for all of the 
units. 

(2) If all of the low mass emission 
units in the group qualify as identical, 
then representative testing of the units 
in the group may be performed 
according to Table 4 of this section. 

(3) If there are only two low mass 
emission units in the group of identical 
units, the results of the representative 
testing under paragraph (c)(1){iv)(B)(1) 
of this section may be used to establish 
the fuel-and-unit-specific NOx emission 
rate(s) for the units. However, if there 
are more than two low mass emission 


units in the group, the testing must 
confirm that the units are identical by 
meeting the following criteria. The 
results of the representative testing ma 
only be used to establish the fuel-and- 
unit-specific NOx emission rate(s) for 
such units if the following criteria are 
met: 

(i) at each of the four load levels 
tested, the NOx emission rate for each 
tested low mass emission unit does not 
differ by more than +10% from the 
average of the NOx emission rates for all 
units tested, or; 

(ii) if the average NOx emission rate 
of all low mass emission units tested at 
all four load levels is less than 0.20 Ib/ 
minBtu, an alternative criteria of +0.020 
Ib/mmBtu may be use in lieu of the 10% 
criteria. Units must all be within +0.020 
Ib/mmBtu of the average from the test to 
be considered identical units under this 
section. 

(4) If the acceptance criteria in 
paragaph (c)(1)(iv)(B)(3) of this section 
are not met then the group of low mass 
emission units is not considered an 
identical group of units and individual 
appendix E testing of each unit is 


45) Fuel and unit specific NOx 
emission rates determined according to 
paragraphs (c)(1){iv)(F) and (c)(1)(iv)(G) 
of this section may be used in lieu of 
appendix E testing for one or more low 
mass emission units in a group of 
identical units. 

(C) Based on the results of the 
appendix E testing, determine the fuel- 
and-unit-specific NOx emission rate as 
follows: 

(1) For an individua! low mass 
emission unit with no NOx emissions 
controls of any kind, the highest NOx 
emission rate obtained for a particular 
type of fuel in the appendix E test 
multiplied by 1.15 shall be the fuel-and- 
unit-specific NOx emission rate, for that 


type of fuel. 
2) For a group of low mass emission 
units sharing a common fuel supply 
with no NOx controls of any kind on 
any of the units, the highest NOx 
ernission rate obtained for a particular 
type of fuel in all of the appendix E tests 
of all units in the group of units sharing 
a common fuel supply multiplied by 
1.15 shall be the fuel-and-unit-specific 
NOx emission rate for each unit in the 
group, for that type of fuel. 

(3) For a group of identical low mass 
ernission units which perform 
representative testing according to 
paragraph (c)(1)(iv)(B) of this section 
with no NOx controls of any kind on 
any of the units, the fuel-and-unit- 
specific NOx emission rate for all units, 
for a particular type of fuel, multiplied 
by 1.15 shall be the highest NOx 
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emission rate from any unit tested in the 
group, for that type of fuel. 

(4) For an individual low mass 
emission unit which has NOx emission 
controls of any kind, the fuel-and-unit- 
specific NOx emission rate for each type 
of fuel combusted in the unit shall be 
the higher of: 

(i) The highest emission rate from the 
appendix E test for that type of fuel 
multiplied by 1.15; or 

(ii) 0.15 Ib/mmBtu. 

(5) For a group of low mass emission 
units sharing a common fuel supply, 
one or more of which has NOx controls 
of any kind, the fuel-and-unit-specific 
NOx emission rate for each unit in the 
group of units sharing a common fuel 
supply shall, for a particular type of fuel 
combusted by the group of units sharing 
a common fuel supply, shall be the 
higher of: 

i) The highest NOx emission rate 
from all appendix E tests of all low mass 
emission units in the group for that type 
of fuel multiplied by 1.15; or 

(ii) 0.15 

(6) For a group of identical low mass 
emission units, which perform 
representative testing according to 
paragraph (c)(1){iv)(B) of this section 
and have identical NOx controls, the 
fuel-and-unit-specific NOx emission 
rate for each unit in the group of units, 
for a particular type of fuel, shall be the 
higher of: 

i) The highest NOx emission rate 
from all appendix E tests of all tested 
low mass emission units in the group of 
identical units for that type of fuel 
multiplied by 1.15; or 

(ii) 0.15 Ib/mmBtu. 

(D) For each low mass emission unit, 
each unit in a group of units sharing a 
common fuel supply, or identical units 
for which the provisions of paragraph 
(c)(1)(iv) of this section are used to 
account for NOx emission rate, the 
owner or operator shall determine a new 
fuel-and-unit-specific NOx emission 
rate every five years, unless changes in 
the fuel supply, physical changes to the 
unit, ges in the manner of unit 
operation, or changes to the emission 
controls occur which may cause a 
significant increase in the unit’s actual 
NOx emission rate. If such changes 
occur, the fuel-and-unit-specific NOx 
emission rate(s) shall be re-determined 
according to paragraph (c)(1)(iv) of this 
section. If a low mass emission unit 
belongs to a group of identical units and 
it is required to retest to determine a 
new fuel-and-unit-specific NOx 
emission rate because of changes in the 
fuel supply, physical changes to the 
unit, changes in the manner of unit 
operation or changes to the emission 
controls occur which may cause a 


significant increase in the unit’s actual 
NOx emission rate, any other unit in 
that group of identical units is not 
required to re-determine the fuel-and- 
unit-specific NOx emission rate unless 
such unit also undergoes changes in the 
fuel supply, physical changes to the 
unit, changes in the manner of unit 
operation or changes to the emission 
controls occur which may cause a 
significant increase in the unit’s actual 
NOx emission rates. 

(E) Each low mass emission unit, each 
low mass emission unit in a group of 
units combusting a common fuel, or 
each low mass emission unit in a group 
of identical units for which a fuel-and- 
unit-specific NOx emission rate(s) are 
determined shall meet the quality 
assurance and quality control provisions 
of paragraph (e) of this section. 

) Low mass emission units may use 
the results of appendix E testing, if such 
test results are available from a test 
conducted no more than five years prior 
to the time of initial certification, to 
determine the appropriate fuel-and-unit- 
specific NOx emission rate(s). However, 
fuel-and-unit-specific NOx emission 
rates from historical testing may not be 
used longer than five years after the 
appendix E testing was conducted. 

G) Low mass emission units for 
which at least 3 years of NOx emission 
rate continuous emissions monitoring 
system data and corresponding fuel 
usage data are available may determine 
fuel-and-unit-specific NOx emission 
rates from the actual data using the 
following procedure. Separate the actual 
NOx emission rate data into groups, 
according to the type of fuel combusted. 
Discard data from periods when 
multiple fuels were combusted. Each 
fuel-specific data set must contain at 
least 168 hours of data and must 
represent all normal operating ranges of 
the unit when combusting the fuel. Sort 
the data in each fuel-specific data set in 
ascending order according to NOx 
emission rate. Determine the 95th 
percentile NOx emission rate for each 
data set as defined in § 72.2 of this 
chapter. Use the 95th percentile value 
for each data set as the fuel-and-unit- 
specific NOx emission rate, except that 
for a unit with NOx emission controls 
of any kind, if the 95th percentile value 
is less than 0.15 Ib/mmBtu, a value of 
0.15 lb/mmBtu shall be used as the fuel- 
and-unit-specific NOx emission rate. 

(H) For low mass emission units with 
NOx emission controls, the owner or 
operator shall, during every hour of unit 
operation during the test period, 
monitor and record parameters, as 
required under paragraph (e)(5) of this 
section, which indicate that the NOx 
emission controls are operating 


properly. After the test period, these 
same parameters shall be monitored and 
recorded and kept for all operating 
hours in order to determine whether the 
NOx controls are operating properly and 
to allow the determination of the correct 
NOx emission rate as required under 
paragraph (c)(1)(iv) of this section. 

(1) For low mass emission units with 
steam or water injection, the steam-to- 
fuel or water-to-fuel ratio used during 
the testing must be documented. The 
water-to-fuel or steam-to-fuel ratio must 
be maintained during unit operations 
for a unit to use the fuel and unit 
specific NOx emission rate determined 
during the test. Owners or operators 
must include in the monitoring plan the 
acceptable range of the water-to-fuel or 
steam-to-fuel ratio, which will be used 
to indicate hourly, proper operation of 
the NOx controls for each unit. The 
water-to-fuel or steam-to-fuel ratio shall 
be monitored and recorded during each 
hour of unit operation. If the water-to- 
fuel or steam-to-fuel ratio is not within 
the acceptable range in a given hour the 
fuel and unit specific NOx emission rate 
may not be used for that hour. 

(2) For low mass emission units with 
other types of NOx controls, appropriate 
parameters and the acceptable range of 
the parameters which indicate hourly 
proper operation of the NOx controls 
must be specified in the monitoring 
plan. These parameters shall be 
monitored during each subsequent 
operating hour. If any of these 
parameters are not within the acceptable 
range in a given operating hour, the fuel 
and unit specific NOx emission rates 
may not be used in that hour. 

(2) Records of operating time, fuel 
usage, unit output and NOx emission 
control operating status. The owner or 
operator shall keep the following 
records on-site, for three years, in a form 
suitable for inspection: 

(i) For each low mass emission unit, 
the owner or operator shall keep hourly 
records which indicate whether or not 
the unit operated during each clock 
hour of each calendar year. The owner 
or operator may report partial operating 
hours or may assume that for each hour 
the unit operated the operating time is 
a whole hour. Units using partial 
operating hours and the maximum rated 
hourly heat input to calculate heat input 
for each hour must report partial 
operating hours. 

(ii) For each low mass emissions unit, 
the owner or operator shall keep hourly 
records indicating the type(s) of fuel(s) 
combusted in the unit during each hour 
of unit operation. 

(iii) For each low mass emission unit 
using the long term fuel flow 
methodology under paragraph (c)(3)(ii) 
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of this section to determine hourly heat 
input, the owner or operator shall keep 
hourly records of unit output (in 
megawatts or thousands of pounds of 
steam), for the purpose of apportioning 
heat input to the individual unit 
operating hours. 

(iv) For each low mass emission unit 


with NOx emission controls of any kind, 


the owner or operator shall keep hourly 
records of the hourly value of the 
parameter(s) specified in (c)(+){iv)(H) of 
this section used to indicate proper 
operation of the unit’s NOx controls. 

(3) Heat input. Hourly, quarterly and 
annual heat input for a low mass 
emission unit shall be determined using 
either the maximum rated hourly heat 
input method under paragraph (c)(3)(i) 
of this section or the long term fuel flow 
method under paragraph (c)(3)(ii) of this 
section. 

(i) Maximum rated hourly heat input 
method. (A) For the purposes of the 
mass emission calculation methodology 
of paragraph (c)(3) of this section, the 
hourly heat input (mmBtu) to a low 
mass emission unit shall be deemed to 
equal the maximum rated hourly heat 
input, as defined in § 72.2 of this 
chapter, multiplied by the operating 
time of the unit for each hour. The 
owner or operator may choose to record 
and report partial operating hours or 
may assume that a unit operated for a 
whole hour for each hour the unit 
operated. However, the owner or 
operator of a unit may petition the 
Administrator under § 75.66 for a lower 
value for maximum rated hourly heat 
input than that defined in § 72.2 of this 
chapter. The Administrator may 
approve such lower value if the owner 
or operator demonstrates that either the 
maximum hourly heat input specified 
by the manufacturer or the highest 
observed hourly heat input, or both, are 
not representative, and such a lower 
value is representative, of the unit’s 
current capabilities because 
modifications have been made to the 
unit, limiting its capacity permanently. 

(B) The quarterly heat input, HIgu, in 
mmBtu, shall be determined using 
Equation LM—1: 
= X HI py 
Where: 

Tar = Actual number of operating hours 
in the quarter (hr). 
= Hourly heat input under 
(c)(3)(i)(A) of this section 
(mmBtu). 

(C) The year-to-date cumulative heat 
input (mmBtu) shall be the sum of the 
quarterly heat input values for all of the 
calendar quarters in the year to date. 

(ii) Long term fuel flow heat input . 
method. The owner or operator may, for 


(Eq. LM-1) 


the purpose of demonstrating that a low 
mass emission unit or group of low 
mass emission units sharing a common 
fuel supply meets the requirements of 
this section, use records of long-term 
fuel flow, to calculate hourly heat input 
to a low mass emission unit. 

(A) This option may be used for a 
group of low mass emission units only 
if: 

(1) The low mass emission units 
combust _ from a common source of 


supply; 

Recor are kept of the total 
amount of fuel combusted by the group 
of low mass emission units and the 
hourly output (in megawatts or pounds 
of steam) from each unit in the group; 


and 

(3) All of the units in the group are 
low mass emission units. 

(B) For each fuel used during the 
quarter, the volume in standard cubic 
feet (for gas) or gallons (for oil) may be 
determined using any of the following 
methods; 

(1) Fuel billing records (for low mass 
emission units, or groups of low mass 
emission units, which purchase fuel 
from non-affiliated sources); 

(2) American Petroleum Institute 
(API) standard, American Petroleum 
Institute (API) Petroleum Measurement 
Standards, Chapter 3, Tank Gauging: 
Section 1A, Standard Practice for the 
Manual Gauging of Petroleum and 
Petroleum Products, December 1994; 
Section 1B, Standard Practice for Level 
Measurement of Liquid Hydrocarbons in 
Stationary Tanks by Automatic Tank 
Gauging, April 1992 (reaffirmed January 
1997); Section 2, Standard Practice for 
Gauging Petroleum and Petroleum 
Products in Tank Cars, September 1995; 
Section 3, Standard Practice for Level 
Measurement of Liquid Hydrocarbons in 
Stationary Pressurized Storage Tanks by 
Automatic Tank Gauging, June 1996; 
Section 4, Standard Practice for Level 
Measurement of Liquid Hydrocarbons 
on Marine Vessels by Automatic Tank 
Gauging, April 1995; and Section 5, 
Standard Practice for Level 
Measurement of Light Hydrocarbon 
Liquids Onboard Marine Vessels by 
Automatic Tank Gauging, March 1997; 
Shop Testing of Automatic Liquid Level 
Gages, Bulletin 2509 B, December 1961 
(Reaffirmed August 1987, October 1992) 
(incorporated by reference under § 75.6); 


or; 

(3) A fuel flow meter certified and 
maintained according to appendix D to 
this 

(C) For each fuel combusted during a 
quarter, the gross calorific value of the 
fuel shall be determined by either: 

(1) Using the applicable procedures 
for gas and oil analysis in sections 2.2 


and 2.3 of appendix D to this part. If this 
option is chosen the highest gross 
calorific value recorded during the 
previous calendar year shall be used; or 

(2) Using the appropriate default gross 
calorific value listed in Table 5 of this 
section. 

(D) For each type of fuel oil 
combusted during the quarter, the 
specific gravity of the oil shall be 
determined either by: 

(1) Using the procedures in section 
2.2.6 of appendix D to this part. If this 
option is chosen, use the highest 
specific gravity value recorded during 
the previous calendar year shall be 
used; or 

(2) Using the appropriate default 
specific gravity value in Table 5 of this 
section. 

(E) The quarterly heat input from each 
type of fuel combusted during the 
quarter by a low mass emission unit or 
group of low mass emission units 
sharing a common fuel supply shall be 
determined using Equation LM-—2 for oi! 
and LM-3 for natural gas. 


10° 

Eq LM-—2 (for fuel oil or diesel fuel) 

Where: 

Hl juei-qer = Quarterly total heat input from 
oil (mmBtu). 

Moe = Mass of oil consumed during the 
entire quarter, determined as the 
product of the volume of oil under 
paragraph (c)(3)(ii)(B) of this section 
and the specific gravity under 
paragraph (c)(3)(ii)(D) of this 
section (Ib) 

GCV max = Gross calorific value of oil, as 
determined under paragraph 
(c)(3)(ii)(C) of this section (Btu/Ib) 

10° = Conversion of Btu to mmBtu. 


GCV 
= 10° 

Eq LM-3 (for natural gas) 

Where: 

Hl juei-qer = Quarterly heat input from 
natural gas (mmBtu). 

Q, = Value of natural gas combusted 
during the quarter, as determined 
under paragraph (c)(3)(ii)(B) of this 
section standard cubic feet (scf). 

(GCV, =Gross calorific value of the 
natural gas combusted during the 
quarter, as determined under 
paragraph (c)(3)(ii)(C) of this section 
(Btu/scf) 

10° = Conversion of Btu to mmBtu. 

(F) The quarterly heat input (mmBtu) 
for all fuels for the quarter, Hl 
shall be the sum of the Hfuci-qu values 
determined using Equations LM—2 and 
LM-3. 
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Hl tot = HI 
qu: 


(Eq. LM-4) 


(G) The year-to-date cumulative heat 
input (mmBtu) for all fuels shall be the 
sum of all quarterly total heat input 
(Hqur-totai) Values for all calendar 
quarters in the year to date. 

(H) For each low mass emission unit, 
each low mass emission unit of an 
identical group of units, or each low 
mass emission unit in a group of units 
sharing a common fuel supply, the 
owner or operator shall determine the 
quarterly unit output in megawatts or 
pounds of steam. The quarterly unit 
output shall be the sum of the hourly 
unit output values recorded under 
paragraph (c)(2) of this section and shall 
be determined using Equations LM-—5 or 
LM-6. 


MW,, = 
all-hours 


Eq LM-5 (for MW output) 


ST. = > ST 
all-hours 
Eq LM-6 (for steam output) 


Where: 

=the power produced during all 
hours of operation during the 
quarter by the unit (MW) 

STyuei-qr = the total quarterly steam 
output produced during all hours of 
operation during the quarter by the 
unit (klb) 

MW =the power produced during each 
hour in which the unit operated 
during the quarter (MW). 

ST =the steam output produced during 
each hour in which the unit 
operated during the quarter (kIb) 

(I) For a low mass emission unit that 
is not included in a group of low mass 
emission units sharing a common fuel 
supply, apportion the total heat input 
for the quarter, Hgu-torai to each hour of 
unit operation using either Equation 

LM-7 or LM-8: 


(Eq LM-7 for MW output) 


ST, 
HI, = HI 
hr qtr-total ST 
(Eq LM-8 for steam output) 


Where: 

HInr= hourly heat input to the unit 
(mmBtu) 

MW,,= hourly output from the unit 
(MW) 


ST), = hourly steam output from the unit HI,=Either the maximum rated hourly 
(klb) 


(J) For each low mass emission unit 
that is included in a group of units 
sharing a common fuel supply, 
apportion the total heat input for the 
quarter, HI grr-sorai to each hour of 
operation using either Equation LM—7a 
or LM-8a: 


MW,, 
all-units 


(Eq LM—7a for MW output) 


HI,, =HI 


STi, 
qtrtotal 
all-units 
(Eq LM-8a for steam output) 
Where: 
HIn= hourly heat input to the 
individual unit (mmBtu) 
= hourly output from the 
individual unit (MW) 
STnr= hourly steam output from the 
individual unit (klb) 


HI,, =HI 


> MW,,, = Sum of the quarterly out- 
all-units 


puts (from Eq. LM-S) for all units 
in the group (MW) 
> ST. = Sum of the quarterly steam 
all-units 
outputs (from Eq. LM) for all 
units in the group (kIb) 


(4) Calculation of SO, NOx and CO, 
mass emissions. The owner or operator 
shall, for the purpose of demonstrating 
that a low mass emission unit meets the 
requirements of this section, calculate 
SO2, NOx and CO? mass emissions in 
accordance with the following. 

(i) SO. mass emissions. (A) The 
hourly SO2 mass emissions (lbs) for a 
low mass emission unit shall be 
determined using Equation LM-9 and 
the appropriate fuel-based SQ, emission 
factor from Table 1 of this section for 
the fuels combusted in that hour. If 
more than one fuel is combusted in the 
hour, use the highest emission factor for 
all of the fuels combusted in the hour. 
If records are missing as to which fuel 
was combusted in the hour, use the 
highest emission factor for all of the 
fuels capable of being combusted in the 
unit. 

Wso2=EFso2xHInr LM-9) 
where: 

Wso2=Hourly SO2 mass emissions (Ibs). 
EFso2=SO2 emission factor from Table 1 
of this section (Ib/mmBtu). 


heat input under paragraph 
(c)(3)(i)(A) of this section or the 
hourly heat input under paragraph 
(c)(3)(ii) of this section (mmBtu). 

(B) The quarterly SO mass emissions 
(tons) for the low mass emission unit 
shall be the sum of all the hourly SO, 
mass emissions in the quarter, as 
determined under paragraph (c)(4)(i)(A) 
of this section, divided by 2000 Ib/ton. 

(C) The year-to-date cumulative SO 
mass emissions (tons) for the low mass 
emission unit shall be the sum of the 
quarterly SO, mass emissions, as 
determined under paragraph (c)(4)(i)(B) 
of this section, for all of the calendar 
quarters in the year to date. 

(ii) NOx mass emissions. (A) The 
hourly NOx mass emissions for the low 
mass emission unit (Ibs) shall be 
determined using Equation LM-—10. If 
more than one fuel is combusted in the 
hour, use the highest emission rate for 
all of the fuels combusted in the hour. 
If records are missing as to which fuel 
was combusted in the hour, use the 
highest emission factor for all of the 
fuels capable of being combusted in the 
unit. For low mass emission units with 
NOx emission controls of any kind and 
for which a fuel-and-unit-specific NOx 
emission rate is determined under 
paragraph (c)(1)(iv) of this section, for 
any hour in which the parameters under 
paragraph (c)(1)(iv)(A) of this section do 
not show that the NOx emission 
controls are operating properly, use the 
NOx emission rate from Table 2 of this 
section for the fuel combusted during 
the hour with the highest NOx emission 
rate. 

Wnox=EF NoxxHInr 

Where: 

WNOx=Hourly NOx mass emissions 
(Ibs). 

EFNOx=Either the NOx emission factor 
from Table 1b of paragraph (c)(1)(ii) 
of this section of this section or the 
fuel-and-unit-specific NOx 
emission rate determined under 
paragraph (c)(1){iv) of this section 
(lb/mmBtu). 

Hln=Either the maximum rated hourly 
heat input from paragraph 
(c)(3)(i)(A) of this section or the 
hourly heat input as determined 
under paragraph(c)(3)(ii) of this 
section (mmBtu). 

(B) The quarterly NOx mass emissions 
(tons) for the low mass emission unit 
shall be the sum of all of the hourly 
NOx mass emissions in the quarter, as 
determined under paragraph (c)(4)(ii)(A) 
of this section, divided by 2000 Ib/ton. 

(C) The year-to-date cumulative NOx 
mass emissions (tons) for the low mass 
emission unit shall be the sum of the 


(Eq. LM-10) 
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quarterly NOx mass emissions, as 

determined under paragraph (c)(4)(ii)(B) 

of this section, for all of the calendar 
quarters in the year to date. 

(iii) CO. Mass Emissions. (A) The 
hourly CO2 mass emissions (tons) for 
the affected low mass emission unit 
shall be determined using Equation LM— 
11 and the appropriate fuel-based CO2 
emission factor from Table 3 of this 
section for the fuel being combusted in 
that hour. If more than one fuel is 
combusted in the hour, use the highest 
emission factor for all of the fuels 
combusted in the hour. If records are 
missing as to which fuel was combusted 
in the hour, use the highest emission 
factor for all of the fuels capable of 
being combusted in the unit. 

= x (Eq. LM-11) 

Where: 

WCO; = Hourly CO mass emissions 
(tons). 

EFCO; = Fuel-based emission factor 
from Table 3 of this section (ton/ 
mmBtu). 

HIn = Either the maximum rated hourly 
heat input from paragraph 
(c)(3){i)(A) of this section or the 
hourly heat input as determined 
under paragraph (c)(3)(ii) of this 
section (mmBtu). 

(B) The quarterly CO2 mass emissions 
(tons) for the low mass emission unit 
shall be the sum of all of the hourly CO 
mass emissions in the quarter, as 
determined under paragraph 
(c)(4)(iii)(A)of this section. 

(C) The year-to-date cumulative CO2 
mass emissions (tons) for the low mass 
emission unit shall be the sum of all of 
the quarterly CO2 mass emissions, as 
determined under paragraph 
(c)(4)(iii)(B) of this section, for all of the 
calendar quarters in the year to date. 

(d) Each unit that qualifies under this 
section to use the low mass emissions 
methodology must follow the 
recordkeeping and reporting 
requirements pertaining to low mass 
emissions units in subparts F and G of 
this part. 

(e) The quality control and quality 
assurance requirements in § 75.21 are’ 
not applicable to a low mass emissions 
unit for which the low mass emissions 
excepted methodology under paragraph 
(c) of this section is being used in lieu 
of a continuous emission monitoring 
system or an excepted monitoring 
system under appendix D or E to this 
part, except for fuel flowmeters used to 
meet the provisions in paragraph 
(c)(3)(ii) of this section. However, the 
cwner or operator of a low mass 
emissions unit shall implement the 
following quality assurance and quality 
control provisions: 


(1) For low mass emission units or 
groups of units which use the long term 
fuel flow methodology under paragraph 
(c)(3)(ii) of this section and which use 
fuel billing records to determine fuel 
usage, the owner or operator shall keep, 
at the facility, for three years, the 
records of the fuel billing statements 
used for long term fuel flow 
determinations. 

(2) For low mass emission units or 
groups of units which use the long term 
fuel flow methodology under paragraph 
(c)(3)(ii) of this section and which use 
American Petroleum Institute (API) 
standard, American Petroleum Institute 
(API) Petroleum Measurement 
Standards, Chapter 3, Tank Gauging: 
Section 1A, Standard Practice for the 
Manual Gauging of Petroleum and 
Petroleum Products, December 1994; 
Section 1B, Standard Practice for Level 
Measurement of Liquid Hydrocarbons in 
Stationary Tanks by Automatic Tank 
Gauging, April 1992 (reaffirmed January 
1997); Section 2, Standard Practice for 
Gauging Petroleum and Petroleum 
Products in Tank Cars, September 1995; 
Section 3, Standard Practice for Level 
Measurement of Liquid Hydrocarbons in 
Stationary Pressurized Storage Tanks by 
Automatic Tank Gauging, June 1996; 
Section 4, Standard Practice for Level 
Measurement of Liquid Hydrocarbons 
on Marine Vessels by Automatic Tank 
Gauging, April 1995; and Section 5, 
Standard Practice for Level 
Measurement of Light Hydrocarbon 
Liquids Onboard Marine Vessels by 
Automatic Tank Gauging, March 1997, 
Shop Testing of Automatic Liquid Level 
Gages, Bulletin 2509 B, December 1961 
(Reaffirmed August 1987, October 1992) 
(incorporated by reference under § 75.5), 
to determine fuel usage, the owner or 
operator shall keep, at the facility, a 
copy of the standard used and shall 
keep records, for three years, of all 
measurements obtained for each quarter 
using the methodology. 

(3) For low mass emission units or 
groups of units which use the long term 
fuel flow methodology under paragraph 
(c)(3)(ii) of this section and which use 
a certified fuel flow meter to determine 
fuel usage, the owner or operator shall 
comply with the quality control quality 
assurance requirements for a fuel flow 
meter under section 2.1.6 of appendix D 
of this part. 

(4) For each low mass emission unit 
for which fuel-and-unit-specific NOx 
emission rates are determined in 
accordance with paragraph (c)(1)(iv) of 
this section, the owner or operator shall 
keep, at the facility, records which 
document the results of all NOx 
emission rate tests conducted according 
to appendix E to this part. If CEMS data 


are used to determine the fuel-and-unit- 
specific NOx emission rates under 
paragraph (c)(1)(iv)(G) of this section, 
the owner or operator shall keep, at the 
facility, records of the CEMS data and 
the data analysis performed to 
determine a fuel-and-unit-specific NOx 
emission rate. The appendix E test 
records and historical CEMS data 
records shall be kept until the fuel and 
unit specific NOx emission rates are re- 
determined. 

(5) For each low mass emission unit 
for which fuel-and-unit-specific NOx 
emission rates are determined in 
accordance with paragraph (c)(1){iv) of 
this section and which have NOx 
emission controls of any kind, the 
owner or operator shall develop and 
keep on-site a quality assurance plan 
which explains the procedures used to 
document proper operation of the NOx 
emission controls. The plan shall 
include the parameters monitored (e.g., 
water-to-fuel ratio) and the acceptable 
ranges for each parameter used to 
determine proper operation of the unit’s 
NOx controls. 


TABLE 1 OF §75.19: SO, Emission 
Factors (ib/mmBtu) for Various 


SO, emission factors 


0.0006 ib/mmBtu. 
0.06 Ib/mmBtu. 
2.1 Ib/mmBtu. 
0.5 Ib/mmBtu. 


TABLE 2 OF §75.19: NOx Emission 
Rates (lb/mmBtu) for Various Boil- 
er/Fuel Types 


0.7 
1.2 
1.5 
2 


TABLE 3 OF §75.19: CO, Emission 
Factors (ton/mmBtu) for Gas and Oil 


CO, emission factors 


0.059 ton/mmBtu. 
0.081 ton/mmBtu. 


TABLE 4 OF § 75.19: IDENTICAL UNIT 
TESTING REQUIREMENTS 


Number of appendix 
E tests required 


Number of identical 
units in the group 


2 i 
2 


Fuel Types 
Fuel type 
Pipeline Natural Gas 
Residual Oil ............... 
NOx 
Fuel 
Fuel type P| 
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TABLE 4 OF § 75.19: IDENTICAL UNIT 
TESTING REQUIREMENTS—Continued 


Number of identical Number of appendix 
units in the group E tests required 
7 3 
>7 n tests; wheren n = 


number of units di- 
vided by 3 and 
rounded to nearest 
integer. 


TABLE 5 OF §75.19: DEFAULT GROSS 
CALORIFIC VALUES (GCVS) FOR 
VARIOUS FUELS 


GCV for use in equa- 


Fuel tion LM-2 or LM-3 
Pipeline Natural Gas | 1051 Btu/scf. 
Natural Gas 1118 Btu/scf. 
Residual Oil ............. 19,708 Btu/galion. 
Diesel Fue! 20,500 Btu/galion. 


TABLE 6 OF §75.19: DEFAULT SPE- 
CIFIC GRAVITY VALUES FOR FUEL 
OiL 


Specific 
Fuel gravity (Ib/ 
gal) 
Residual Oil 8.5 
Diese! Fuel 7.4 


13. Section 75.20 is amended by 


adding new paragraph (h) to read as 
follows: 


§75.20 Certification and recertification 


procedures. 
(h) Initial certification and 


recertification procedures for low mass 
emission units using the excepted 
methodologies under § 75.19. The owner 
or operator of a gas-fired or oil-fired unit 
using the low mass emissions excepted 
methodology under § 75.19 shall meet 
the applicable general operating 
requirements of § 75.10, the applicable 
requirements of § 75.19, and the 
applicable certification requirements of 
this ph. 

(1) Monitoring plan. The designated 
representative shall submit a monitoring 
plan in accordance with §§ 75.53 and 
75.62. The designated representative for 
an owner or operator who wishes to use 
fuel-and unit-specifie NOx emission rate 
testing for units with NOx controls 
under § 75.19(c)(1)(iv) must submit in 
the monitoring plan the parameters 
monitored which will be used to 
determine operation of the NOx 
emission controls. For units using water 
or steam injection to control NOx, the 
water-to-fuel or steam-to-fuel range of 
values must be documented. 


(2) Certification application. 
[reserved] 

(3) Approval of certification 
applications. The provisions for the 
certification application formal approval 
process in the introductory text of 
paragraph (a)(4) and in paragraphs 
(a)(4)(i), (ii), and (iv) of this section shall 
apply, except that “continuous emission 
or opacity monitoring system”’ shall be 
replaced with “excepted methodology.” 
The excepted methodology shall be 
deemed provisionally certified for use 
under the Acid Rain Program, as of the 
following dates: 

(i) For a unit that commenced 
operation on or before January 1, 1997, 
from January 1 of the year following 
submission of the certification 
application until the completion of the 
period for the Administrator’s review; or 

(ii) For a unit that commenced 
operation after January 1, 1997, from the 
date of submission of a certification 
application for approval to use the low 
mass emissions excepted methodology 
under § 75.19 until the completion of 
the period for the Administrator’s 
review, except that the methodology 
may be used retrospectively until the 
date and hour that the unit commenced 
operation for purposes of demonstrating 
that the unit qualified to use the 
methodology under § 75.19(b)(4)(iii). 

(4) Disapproval of certification 
applications. If the Administrator 
determines that the certification 
application does not demonstrate that 
the unit meets the requirements of 
§§ 75.19(a) and (b), the Administrator 
shall issue a written notice of 
disapproval of the certification 
application within 120 days of receipt. 
By issuing the notice of disapproval, the 
provisional certification is invalidated 
by the Administrator, and the data 
recorded under the excepted 
methodology shall not be considered 
valid. The owner or operator shall 
follow the procedures for loss of 
certification: 

(i) The owner or operator shall 
substitute the following values, as 
applicable, for each hour of unit 
operation during the period of invalid 
data specified in paragraph (a)(4)(iii) of 
this section or in §§ 75.21(e) 
(introductory paragraph) and 
75.21(e)(1): the maximum potential 
concentration of SO2, as defined in 
section 2.1.1.1 of appendix A to this 
part to report SO2 concentration; the 
maximum potential NOx emission rate, 
as defined in § 72.2 of this chapter to 
report NOx emission rate; the maximum 
potential flow rate, as defined in section 
2.1 of appendix A to this part to report 
volumetric flow; or the maximum CO, 
concentration used to determine the 


maximum potential concentration of 
SO; in section 2.1.1.1 of appendix A to 
this part to report CO2 concentration 
data. For a unit subject to a State or 
federal NOx mass reduction program 
where the owner or operator intends to 
monitor NOx mass emissions with a 
NOx pollutant concentration monitor 
and a flow monitoring system, 
substitute for NOx concentration using 
the maximum potential concentration of 
NOx, as defined in section 2.1.2.1 of 
appendix A to this part, and substitute 
for volumetric flow using the maximum 
potential flow rate, as defined in section 
2.1 of appendix A to this part. The 
owner or operator shal] substitute these 
values until such time, date, and hour 
as a continuous emission monitoring 
system or excepted monitoring system, 
where applicable, is installed and 
provisionally certified; 


(ii) The designated representative 
shall submit a notification of 
certification test dates, as specified in 
§ 75.61(a)(1)(ii), and a new certification 
application according to the procedures 
in paragraph (a)(2) of this section; and 

(iii) The owner or operator shall 
install and provisionally certify 
continuous emission monitoring 
systems or excepted monitoring 
systems, where applicable, two calendar 
quarters from the end of the quarter in 
which the unit no longer qualifies as a 
low mass emissions unit. 


14. Section 75.24 is amended by 
revising paragraph (d) to read as 
follows: 


§ 75.24 Out-of-control periods. 


* * * * * 


(d) When the bias test indicates that 
an SO, monitor, a volumetric flow 
monitor, a NOx continuous emission 
monitoring system or a NOx 
concentration monitoring system used 
to determine NOx mass emissions, as 
defined in § 75.71(a)(2), is biased low 
(i.e., the arithmetic mean of the 
differences between the reference 
method value and the monitor or 
monitoring system measurements in a 
relative accuracy test audit exceed the 


- bias statistic in section 7 of appendix A 


to this part), the owner or operator shall 
adjust the monitor or continuous 
emission monitoring system to 
eliminate the cause of bias such that it 
passes the bias test, or calculate and use 
the bias adjustment factor as specified 
in section 2.3.3 of appendix B to this 
part and in accordance with § 75.7. 

* 


* * * * 


16. Subpart H is added to part 75 to 
read as follows: 
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Subpart H—NOx Mass Emissions 

Provisions 

Sec. 

75.70 NOx mass emissions provisions. 

75.71 Specific provisions for monitoring 
NOx emission rate and heat input for the 
purpose of calculating NOx mass 
emissions. 

75.72 Determination of NOx mass 
emissions. 

75.73 Recordkeeping and reporting 
[Reserved]. 

75.74 Annual and ozone season monitoring 
and reporting requirements. 

75.75 Additional ozone season calculation 
procedures for special circumstances. 


Subpart H—NO, Mass Emissions 
Provisions 


§75.70 NOx mass emissions provisions. 

(a) Applicability. The owner or 
operator of a unit shall comply with the 
requirements of this subpart to the 
extent that compliance is required by an 
applicable State or federal NOx mass 
emission reduction program that 
incorporates by reference, or otherwise 
adopts the provisions of, this subpart. 

(1) For purposes of this subpart, the 
term “affected unit” shall mean any unit 
that is subject to a State or federal NOx 
mass emission reduction program 
requiring compliance with this subpart, 
the term “‘nonaffected unit” shall mean 
any unit that is not subject to such a 
program, the term “permitting 
authority” shall mean the permitting 
authority under an applicable State or 
federal NOx mass emission reduction 
program that adopts the requirements of 
this subpart, and the term “designated 
representative” shall mean the 
responsible party under the applicable 
State or federal NOx mass emission 
reduction program that adopts the 
requirements of this subpart. 

(2) In addition, the provisions of 
subparts A, C, D, E, F, and G and 
appendices A through G of this part 
applicable to NOx concentration, flow 
rate, NOx emission rate and heat input, 
as set forth and referenced in this 
subpart, shall apply to the owner or 
operator of a unit required to meet the 
requirements of this subpart by a State 
or federal NOx mass emission reduction 
program. When applying these 
requirements, the term “affected unit” 
shall mean any unit that is subject to a 
State or federal NOx mass emission 
reduction program requiring compliance 
with this subpart, the term “permitting 
authority” shall mean the permitting 
authority under an applicable State or 
federal NOx mass emission reduction 
program that adopts the requirements of 
this subpart, and the term “designated 
representative”’ shall mean the 
responsible party under the applicable 


State or federal NOx mass emission 
reduction program that adopts the 
requirements of this subpart. The 
requirements of this part for SO2, CO2 
and opacity monitoring, recordkeeping 
and reporting do not apply to units that 
are subject to a State or federal NOx 
mass emission reduction program only 
and are not affected units with an Acid 
Rain emission limitation. 

(b) Compliance dates. The owner or 
operator of an affected unit shall meet 
the compliance deadlines established by 
an applicable State or federal NOx mass 
emission reduction program that adopts 
the sorpuheomeenes of this subpart. 

(c) Prohibitions. (1) No owner or 
operator of an affected unit or a non- 
affected unit under § 75.72(b)(2)(ii) shall 
use any alternative monitoring system, 
alternative reference method, or any 
other alternative for the required 
continuous emission monitoring system 
without having obtained prior written 
approval in accordance with paragraph 
(h) of this section. 

(2) No owner or operator of an 
affected unit or a non-affected unit 
under § 75.72(b)(2)(ii) shall operate the 
unit so as to discharge, or allow to be 
discharged emissions of NOx to the 
atmosphere without accounting for all 
such emissions in accordance with the 
applicable provisions of this part, 
except as provided in § 75.74. 

(3) No owner or operator of an 
affected unit or a non-affected unit 
under § 75.72(b)(2)(ii) shall disrupt the 
continuous emission monitoring system, 
any portion thereof, or any other 
approved emission monitoring method, 
and thereby avoid monitoring and 
recording NOx mass emissions 
discharged into the atmosphere, except 
for periods of recertification or periods 
when calibration, quality assurance 
testing, or maintenance is performed in 
accordance with the provisions of this 
part applicable to monitoring systems 
under § 75.71, except as provided in 
§ 75.74. 

(4) No owner or operator of an 
affected unit or a non-affected unit 
under § 75.72(b)(2)(ii) shall retire or 
permanently discontinue use of the 
continuous emission monitoring system, 
any component thereof, or any other 
approved emission monitoring system 
under this part, except under any one of 
the following circumstances: 

(i) During the period that the unit is 
covered by a retired unit exemption that 
is in effect under the State or federal 
NOx mass emission reduction program 
that adopts the requirements of this 
subpart; 

(ii) The owner or operator is 
monitoring NOx mass emissions from 
the affected unit with another certified 


monitoring system approved, in 
accordance with the provisions of 
paragraph (d) of this section; or 

(iii) The designated representative 
submits notification of the date of 
certification testing of a replacement 
monitoring system in accordance with 
§ 75.61. 

(d) Initial certification and 
recertification procedures. (1) The 
owner or operator of an affected unit 
that is subject to an Acid Rain emissions 
limitation shall comply with the initial 
certification and recertification 
procedures of this part, except that the 
owner or operator shall meet any 
additional requirements set forth in an 
applicable State or federal NOx mass 
emission reduction program that adopts 
the requirements of this subpart. 

(2) The owner or operator of an 
affected unit that is not subject to an 
Acid Rain emissions limitation shall 
comply with the initial certification and 
recertification procedures established by 
an applicable State or federal NOx mass 
emission reduction program that adopts 
the requirements of this subpart. The 
owner or operator of an affected unit 
that is subject to an Acid Rain emissions 
limitation shall comply with the initial 
certification and recertification 
procedures established by an applicable 
State or federal NOx mass emission 
reduction program that adopts the 
requirements of this subpart for any 
additional NOx-diluent CEMS, flow 
monitors, diluent monitors or NOx 
concentration monitoring system 
required under the NOx mass emissions 
provisions of § 75.71 or the common 
stack provisions in § 75.72. 

(2) Quality assurance and quality 
control requirements. For units that use 
continuous emission monitoring 
systems to account for NOx mass 
emissions, the owner or operator shall 
meet the quality assurance and quality 
control requirements in § 75.21 that 
apply to NOx-diluent continuous 
emission monitoring systems, flow 
monitoring systems, NOx concentration 
monitoring systems, and diluent 
monitors under § 75.71. A NOx 
concentration monitoring system for 
determining NOx mass emissions in 
accordance with § 75.71 shail meet the 
sarne certification testing requirements, 
quality assurance requirements, and 
bias test requirements as are specified in 
this part for an SO? pollutant 
concentration monitor. Units using 
excepted methods under § 75.19 shall 
meet the applicable quality assurance 
requirements of that section, and units 
using excepted monitoring methods 
under appendix D and E to this part 
shall meet the applicable quality 


57508 


Federal Register/Vol. 63, No. 207/Tuesday, October 27, 1998/Rules and Regulations 


assurance requirements of those 
appendices. 

f) Missing data procedures. Except as 
provided in § 75.34 and paragraph (g) of 
this section, the owner or operator shall 
provide substitute data from monitoring 
systems required under § 75.71 for each 
affected unit as follows: 

(1) For an owner or operator using a 
continuous emissions monitoring 
system, substitute for missing data in 
accordance with the missing data 
procedures in subpart D of this part 
whenever the unit combusts fuel and: 

(i) A valid quality assured hour of 
NOx emission rate data (in lb/mmBtu) 
has not been measured and recorded for 
a unit by a certified NOx-diluent 
continuous emission monitoring system 
or by an approved arpa system 
under subpart E of this pa 

(ii) A valid quality aise hour of 
flow data (in scfh) has not been 
measured and recorded for a unit from 
a certified flow monitor or by an 
approved alternative monitoring system 
under subpart E of this part; or 

(iii) A valid quality assured hour of 
heat input data (in mmBtu) has not been 
measured and recorded for a unit from 
a certified flow monitor and a certified 
diluent (CO2 or O2) monitor or by an 
approved alternative monitoring system 
under subpart E of this part or by an 
accepted monitoring system under 
appendix D to this part, where heat 
input is required either for calculating 
NOx mass or allocating allowances 
under the applicable State or federal 
NOx mass emission reduction program 
that adopts the requirements of this 
subpart; or 

(iv) A valid, quality-assured hour of 
NOx concentration data (in ppm) has 
not been measured and recorded by a 
certified NOx concentration monitoring 
system, or by an approved alternative 
monitoring method under subpart E of 
this part, where the owner or operator 
chooses to use a NOx concentration 
monitoring system with a volumetric 
flow monitor, and without a diluent 
monitor, to calculate NOx mass 
emissions. The initial missing data 
procedures for determining monitor 
data availability and the standard 
missing data procedures for a NOx 
concentration monitoring system shall 
be the same as the procedures specified 
for a NOx-diluent continuous emission 
monitoring system under §§ 75.31, 75.32 
and 75.33, except that the phrase “NOx 
concentration monitoring system” shall 
be substituted for the phrase “NOx 
continuous emission monitoring 
system”’, the phrase “NOx 
concentration” shall be substituted for 
“NOx emission rate’; and the phrase 
“maximum potential NOx 


concentration, as defined in section 
2.1.2.1 of appendix A of this part” shall 
be substituted for the phrase “maximum 
potential NOx emission rate, as defined 
in § 72.2 of this chapter’. 

(2) For an owner or operator using an 
excepted monitoring system under 
appendix D or E of this part, substitute 
for missing data in accordance with the 
missing data procedures in section 2.4 
of appendix D to this part or in section 
2.5 of appendix E to this part whenever 
the unit combusts fuel and: 

(i) A valid, quality-assured hour of 
fuel flow rate data has not been 
measured and recorded by a certified 
fuel flowmeter that is part of an 
excepted monitoring system under 
appendix D or E of this part; or 

Gi ii) A fuel sample value for gross 
calorific value, or if necessary, density 
or specific gravity, from a sample taken 
an analyzed in accordance with 
appendix D of this part is not available; 


or 

(iii) A valid, quality-assured hour of 
NOx emission rate data has not been 
obtained according to the procedures 
and specifications of appendix E to this 


art. 

(g) Reporting data prior to initial 
certification. If the owner or operator of 
an affected unit has not successfully 
completed all certification tests required 
by the State or federal NOx mass 
emission reduction program that adopts 
the requirements of this subpart by the 
applicable date required by that 
program, he or she shall determine, 
record and report hourly data prior to 
initial certification using one of the 
following procedures, consistent with 
the monitoring equipment to be 
certified: 

(1) For units that the owner or 
operator intends to monitor for NOx 
mass emissions using NOx emission rate 
and heat input, the maximum potential 
NOx emission rate and the maximum 
potential hourly heat input of the unit, 
as defined in § 72.2 of this chapter. 

(2) For units that the owner or 
operator intends to monitor for NOx . 
mass emissions using a NOx 
concentration monitoring system and a 
flow monitoring system, the maximum 
potential concentration of NOx and the 
maximum potential flow rate of the unit 
under section 2.1 of Appendix A of this 

art; 

(3) For any unit, the reference 
methods under § 75.22 of this part. 

(4) For any unit using the low mass 
emission excepted monitoring 
methodology under § 75.19, the 
procedures in paragraphs (g)(1) or (2) of 
this section. 

(5) Any unit using the procedures in 
paragraph (g)(2) of this section that is 


required to report heat input for 
purposes of allocating allowances shall 
also report the maximum potential 
hourly heat input of the unit, as defined 
in § 72.2 of this chapter. 

(h) Petitions. (1) the designated 
representative of an affected unit that is 
subject to an Acid Rain emissions 
limitation may submit a petition to the 
Administrator requesting an alternative 
to any requirement of this subpart. Such 
a petition shall meet the requirements of 
§ 75.66 and any additional requirements 
established by an applicable State or 
federal NOx mass emission reduction 
program that adopts the requirements of 
this subpart. Use of an alternative to any 
requirement of this subpart is in 
accordance with this subpart and with 
such State or federal NOx mass 
emission reduction program only to the 
extent that the petition is approved by 
the Administrator, in consultation with 
the permitting authority. 

5 Notwithstanding paragraph (h)(1) 
of this section, petitions requesting an 
alternative to a requirement concerning 
any additional CEMS required solely to 
meet the common stack provisions of 
§ 75.72 shall be submitted to the 
permitting authority and the 
Administrator and shall be governed by _ 
paragraph (h)(3)(ii) of this section. Such 
a petition shall meet the requirements of 
§ 75.66 and any additional requirements 
established by an applicable State or 
federal NOx mass emission reduction 
program that adopts the requirements of 
this subpart 

(3)(i) The designated representative of 
an affected unit that is not subject to an 
Acid Rain emissions limitation may 
submit a petition to the permitting 
authority and the Administrator 
requesting an alternative to any 
requirement of this subpart. Such a 
petition shall meet the requirements of 
§ 75.66 and any additional requirements 
established by an applicable State or 
federal NOx mass emission reduction 
program that adopts the requirements of 
this subpart. 

(ii) Use of an alternative to any 
requirement of this subpart is in 
accordance with this subpart only to the 
extent that it is approved by the 
Administrator and by the permitting 
authority if required by an applicable 
State or federal NOx mass emission 
reduction program that adopts the 
requirements of this subpart. 


§75.71 Specific provisions for monitoring 
NOx emission rate and heat input for the 
purpose of calculating NOx mass 
emissions. 

(a) Coal-fired units. The owner or 
operator of a coal-fired affected unit 
shall either: 
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(1) Meet the general operating 
requirements in § 75.10 for a NOx- 
diluent continuous emission monitoring 
system (consisting of a NOx pollutant 
concentration monitor, an O2- or CO- 
diluent gas monitor, and a data 
acquisition and handling system) to 
measure NOx emission rate and for a 
flow monitoring system and an O>- or 
CO>-diluent gas monitor to measure heat 
input, except as provided in accordance 
with subpart E of this part; or 

(2) Meet the general operating 
requirements in § 75.10 for a NOx 
concentration monitoring system 
(consisting of a NOx pollutant 
concentration monitor and a data 
acquisition and handling system) to 
measure NOx concentration and for a 
flow monitoring system. In addition, if 
heat input is required to be reported 
under the applicable State or federal 
NOx mass emission reduction program 
that adopts the requirements of this 
subpart, the owner or operator also must 
meet the general operating requirements 
for a flow monitoring system and an O2- 
or CO>2-diluent gas monitor to measure 
heat input, or, if applicable, use the 
procedures in appendix D to this part. 
These requirements must be met, except 
as provided in accordance with subpart 
E of this part. 

(b) Moisture correction. If a correction 
for the stack gas moisture content is 
needed to properly calculate the NOx 
emission rate in lb/mmBtu (i.e., if the 
NOx pollutant concentration monitor 
measures on a different moisture basis 
from the diluent monitor) or NOx mass 
emissions in tons (i.e., if the NOx 
concentration monitoring system or 
diluent monitor measures on a different 
moisture basis from the flow rate 
monitor), the owner or operator of an 
affected unit shall account for the 
moisture content of the flue gas on a 
continuous basis in accordance with 
§ 75.11(b) except that the term “SO,” 
shall be replaced by the term “NO x’. 

(c) Gas-fired nonpeaking units or oil- 
fired nonpeaking units. The owner or 
operator of an affected unit that, based 
on information submitted by the 
designated representative in the 
monitoring plan, qualifies as a gas-fired 
or oil-fired unit but not as a peaking 
unit, as defined in § 72.2 of this chapter, 
shall either: 

(1) Meet the requirements of 
paragraph (a) of this section and, if 
applicable, paragraph (b) of this section; 


or 

(2) Meet the general operating 
requirements in § 75.10 for a NOx- 
diluent continuous emission monitoring 
system, except as provided in 
accordance with subpart E of this part, 
and use the procedures specified in 


appendix D to this part for determining 
hourly heat input. However, the heat 
input apportionment provisions in 
section 2.1.2 of appendix D to this part 
shall not be used to meet the NOx mass 
reporting provisions of this subpart, 
except as provided in § 75.72(a); or 

(3) Meet the requirements of the low 
mass emission excepted methodology 
under paragraph (e)(2) of this section 
and under § 75.19, if applicable. 

(d) Gas-fired or oil-fired peaking 
units. The owner or operator of an 
affected unit that qualifies as a peaking 
unit and as either gas-fired or oil-fired, 
as defined in § 72.2 of this chapter, 
based on information submitted by the 
designated representative in the 
monitoring plan, shall either: 

(1) Meet the requirements of 
paragraph (c) of this section; or 

(2) Use the procedures in appendix D 
to this part for determining hourly heat 
input and the procedures specified in 
appendix E to this part for estimating 
hourly NOx emission rate. However, the 
heat input apportionment provisions in 
section 2.1.2 of appendix D to this part 
shall not be used to meet the NOx mass 
reporting provisions of this subpart 
except for units using an excepted 
monitoring system under appendix E to 
this and except as provided in 
§ 75.72(a). In addition, if after 
certification of an excepted monitoring 
system under appendix E to this part, a 
unit’s operations exceed a capacity 
factor of 20.0 percent in any calender 
year or exceed a capacity factor of 10.0 
percent averaged over three years, the 
owner or operator shal! meet the 
requirements of paragraph (c) of this 
section or, if applicable, paragraph (e) of 
this section, by no later than December 
31 of the following calender year. 

(e) Low mass emissions units. 
Notwithstanding the requirements of 
paragraphs (c) and (d) of this section, 
the owner or operator of an affected unit 
that qualifies as a low mass emissions 
unit under § 75.19(a) shall comply with 
one of the following: 

(1) Meet the applicable requirements 
specified in paragraphs (c) or (d) of this 
section; or 

(2) Use the low mass emissions 
excepted methodology in § 75.19(c) for 
estimating hourly emission rate, hourly 
heat input, and hourly NOx mass 
ernissions. 

(f) Other units. The owner or operator 
of an affected unit that combusts wood, 
refuse, or other materials shall comply 
with the monitoring provisions 
specified in paragraph (a) of this section 
and, where applicable, paragraph (b) of 
this section. 


§75.72 Uetermination of NOx mass 
emissions. 

Except as provided in paragraphs (e) 
and (f) of this section, the owner or 
operator of an affected unit shall 
calculate hourly NOx mass emissions 
(in Ibs) by multiplying the hourly NOx 
emission rate (in Ibs/mmBtu) by the 
hourly heat input (in mmBtu/hr) and 
the hourly operating time (in hr). The 
owner or operator shall also calculate 
quarterly and cumulative year-to-date 
NO, mass emissions and cumulative 
NOx mass emissions for the ozone 
season (in tons) by summing the hourly 
NO, mass emissions according to the 
procedures in section 8 of appendix F 
to this part. 

(a) Unit utilizing common stack with 
other affected unit(s). When an affected 
unit utilizes a common stack with one 
or more affected units, but no 
nonaffected units, the owner or operator 
shal! either: 

(1) Record the combined NOx mass 
emissions for the units exhausting to the 
common stack, install, certify, operate, 
and maintain a NOx-diluent continuous . 
emissions monitoring system in the 
common stack, and either: 

(i) Install, certify, operate, and 
maintain a flow monitoring system at 
the common stack. The owner or 
operator also shall provide heat input 
values for each unit, either by 
monitoring each unit individually using 
a flow monitor and a diluent monitor or 
by apportioning heat input according to 
the procedures in § 75.16(e)(5); or 

(ii) If any of the units using the 
common stack are eligible to use the 
procedures in appendix D to this part, 

(A) Use the procedures in appendix D 
to this part to determine heat input for 
that unit; and 

(B) Install, certify, operate, and 
maintain a flow monitoring system in 
the duct to the common stack for each 
remaining unit; or 

(2) Install, certify, operate, and 
maintain a NOx-diluent continuous 
emissions monitoring system in the duct 
to the common stack from each unit and 
either: 

(i) Install, certify, operate, and 
maintain a flow monitoring system in 
the duct to the common stack from each 
unit; or 

(ii) For any unit using the common 
stack and eligible to use the procedures 
in appendix D to this part, 

(A) Use the procedures in appendix D 
to determine heat input for that unit; 


and 

(B) Install, certify, operate, and 
maintain a flow monitoring system in 
the duct to the common stack for each 
remaining unit. 
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(b) Unit utilizing common stack with 
nonaffected unit(s). When one or more 
affected units utilizes a common stack 
with one or more nonaffected units, the 
owner or operator shall either: 

(1) Install, certify, operate, and 
maintain a NOx-diluent continuous 
emission monitoring system in the duct 
to the common stack from each affected 
unit; and 

(i) Install, certify, operate, and 
maintain a flow monitoring system in 
the duct to the common stack from each 
affected unit; or 

(ii) For any affected unit using the 
common stack and eligible to use the 
procedures in appendix D to this part, 

(A) Use the procedures in appendix D 
to determine heat input for that unit; 
however, the heat input apportionment 
provisions in section 2.1.2 of appendix 
D to this part shall not be used to meet. 
the NOx mass reporting provisions of 
this subpart; and 

(B) Install, certify, operate, and 
maintain a flow monitoring system in 
the duct to the common stack for each 
remaining affected unit that exhausts to 
the common stack; or 

(2) Install, certify, operate, and 
maintain a NOx-diluent continuous 
emission monitoring system in the 
common stack; and 

(i) Designate the nonaffected units as 
affected units in accordance with the 
applicable State or federal NOx mass 
emissions reduction program .and meet 
the requirements of paragraph (a)({1) of 
this section; or 

(ii) Install, certify, operate, and 
maintain a flow monitoring system in 
the common stack and a NOx-diluent 
continuous emission monitoring system 
in the duct to the common stack from 
each nonaffected unit. The designated 
representative shall submit a petition to 
the permitting authority and the 
Administrator to allow a method of 
calculating and reporting the NOx mass 
emissions from the affected units as the 
difference between NOx mass emissions 
measured in the common stack and NOx 
mass emissions measured in the ducts 
of the nonaffected units, not to be 
reported as an hourly value less than 
zero. The permitting authority and the 
Administrator may approve such a 
method whenever the designated 
representative demonstrates, to the 
satisfaction of the permitting authority 
and the Administrator, that the method 
ensures that the NOx mass emissions 
from the affected units are not 
underestimated. In addition, the owner 
or operator shall also either: 

(A) Install, certify, operate, and 
maintain a flow monitoring system in 
the duct from each nonaffected unit or, 


(B) For any nonaffected unit 
exhausting to the common stack and 
otherwise eligible to use the procedures 
in appendix D to this part, determine 
heat input using the procedures in 
appendix D for that unit. However, the 
heat input apportionment provisions in 
section 2.1.2 of appendix D to this part. 
shall not be used to meet the NOx mass 
reporting provisions of this subpart. For 
any remaining nonaffected unit that 
exhausts to the common stack, install, 
certify, operate, and maintain a flow 
monitoring system in the duct to the 
common stack; or 

(iii) Install a flow monitoring system 
in the common stack and record the 
combined emissions from all units as 
the combined NOx mass emissions for 
the affected units for recordkeeping and 
compliance purposes; or 

(iv) Submit a petition to the 
permitting authority and the 
Administrator to allow use of a method 
for apportioning NOx mass emissions 
measured in the common stack to each 
of the units using the common stack and 
for reporting the NOx mass emissions. 
The permitting authority and the 
Administrator may approve such a 
method whenever the designated 
representative demonstrates, to the 
satisfaction of the permitting authority 
and the Administrator, that the method 
ensures that the NOx mass emissions 
from the affected units are not 
underestimated. 

(c) Unit with bypass stack. Whenever 
any portion of the flue gases from an 
affected unit can be routed to avoid the 
installed NOx-diluent continuous 
emissions monitoring system or NOx 
concentration monitoring system, the 
owner and operator shall either: 

(1) Install, certify, operate, and 
maintain a NOx-diluent continuous 
emissions monitoring system and a flow 
monitoring system on the bypass flue, 
duct, or stack gas stream and calculate 
NOx mass emissions for the unit as the 
sum of the emissions recorded by all 

uired monitoring systems; or 
0) Monitor NOx mass emissions on 
the bypass flue, duct, or stack gas stream 
using the reference methods in 
§ 75.22(b) for NOx concentration, flow, 
and diluent, or NOx concentration and 
flow, and calculate NOx mass emissions 
for the unit as the sum of the emissions 


_ recorded by the installed monitoring 


systems on the main stack and the 
emissions measured by the reference 
method monitoring systems. 

(d) Unit with multiple stacks. 
Notwithstanding § 75.17(c), when the 
flue gases from a affected unit discharge 
to the atmosphere through more than 
one stack, or when the flue gases from 
a unit subject to a NOx mass emission 


reduction program utilize twe or more 
ducts feeding into two or more stacks 
(which may include flue gases from 
other affected or nonaffected unit(s)), or 
when the flue gases from an affected 
unit utilize two or more ducts feeding 
into a single stack and the owner or 
operator chooses to monitor in the ducts 
rather than in the stack, the owner or 
operator shall either: 

(1) Install, certify, operate, and 
maintain a NOx-diluent continuous 
emission monitoring system and a flow 
monitoring system in each duct feeding 
into the stack or stacks and determine 
NOx mass emissions from each affected 
unit using the stack or stacks as the sum 
of the NOx mass emissions recorded for 
each duct; or 

(2) Install, certify, operate, and 
maintain a NOx-diluent continuous 
emissions monitoring system and a flow 
monitoring system in each stack, and 
determine NOx mass emissions from the 
affected unit using the sum of the NOx 
mass emissions recorded for each stack, 
except that where another unit also 
exhausts flue gases to one or more of the 
stacks, the owner or operator shall also 
comply with the applicable 
requirements of paragraphs (a) and (b) of 
this section to determine and record. 
NOx mass emissions from the units 
using that stack; or 

(3) If the unit is eligible to use the 
procedures in appendix D to this part, 
install, certify, operate, and maintain a 
NOx-diluent continuous emissions 
monitoring system in one of the ducts 
feeding into the stack or stacks and use 
the procedures in appendix D to this 
part to determine heat input for the unit, 
provided that: 

(i) There are no add-on NOx controls 
at the unit; 

(ii) The unit is not capable of emitting 
solely through an unmonitored stack 
(e.g., has no dampers); and 

iii) The owner or operator of the unit 
demonstrates to the satisfaction of the 


permitting authority and the 


Administrator that the NOx emission 
rate in the monitored duct or stack is 
representative of the NOx emission rate 
in each duct or stack. 

(e) Units using a NOx concentration 
monitoring system and a flow 
monitoring system to determine NOx 
mass. The owner or operator may use a 
NOx concentration monitoring system 
and a flow monitoring system to 
determine NOx mass emissions in 
paragraphs (a) through (d) of this section 
(in place of a NOx-diluent continuous 
emission monitoring system and a flow 
monitoring system). When using this 
approach, calculate NOx mass according 
to sections 8.2 and 8.3 in appendix F of 
this part. In addition, if an applicable 
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State or federal NOx mass reduction 
program requires determination of a 
unit’s heat input, the owner or operator 
must either: 

(1) Install, certify, operate, and 
maintain a CO2 or O2 diluent monitor in 
the same location as each flow 
monitoring system. In addition, the 
owner or operator must provide heat 
input values for each unit utilizing a 
common stack by either: 

(i) Apportion heat input from the 
common stack to each unit according to 
§ 75.16(e)(5), where all units utilizing 
the common stack are affected units, or 

(ii) Measure heat input from each 
affected unit, using a flow monitor and 
a CO; or QO? dilvent monitor in the duct 
from each affected unit; or 

(2) For units that are eligible to use 
appendix D to this part, use the 
procedures in appendix D to this part to 
determine heat input for the unit. 
However, the use of a fuel flowmeter in 
a common pipe header and the 
provisions of sections 2.1.2.1 and 2.1.2.2 
of appendix D of this part are not 
applicable to any unit that is using the 
provisions of this subpart to monitor, 
record, and report NOx mass emissions 
under a State or federal NOx mass 
emission reduction program and that 
shares a common pipe or a common 
stack with a nonaffected unit. 

(f) Units using the low mass emitter 
excepted methodology under § 75.19. 
For units that are using the low mass 
emitter excepted methodology under 
§ 75.19, calculate ozone season NOx 
mass emissions by summing all of the 
hourly NOx mass emissions in the 
ozone season, as determined under 
paragraph § 75.19(c)(4)(ii)(A) of this 
section, divided by 2000 Ib/ton. 

(g) Procedures for apportioning heat 
input to the unit level. If the owner or 

_ operator of a unit using the common 
stack monitoring provisions in 

paragraphs (a) or (b) of this section does 
- not monitor and record heat input at the 
unit level and the owner or operator is 
required to do so under an applicable 
State or federal NOx mass emission 
reduction program, the owner or 
operator should apportion heat input 
from the common stack to each unit 
according to § 75.16(e)(5). 


§ 75.73 Recordkeeping and reporting. 
[Reserved] 


§75.74 Annual and ozone season 
monitoring and reporting requirements. 

(a) Annual monitoring requirement. 
(1) The owner or operator of an affected 
unit subject both to an Acid Rain 
emission limitation and to a State or 
federal NOx mass reduction program 
that adopts the provisions of this part 


must meet the requirements of this part 
during the entire calendar year. 

(2) The owner or operator of an 
affected unit subject to a State or federal 
NOx mass reduction program that 
adopts the provisions of this part and 
that requires monitoring and reporting 
of hourly emissions on an annual basis 
must meet the requirements of this part 
during the entire calendar year. 

(b) Ozone season monitoring 
requirements. The owner or operator of 
an affected unit that is not required to 
meet the requirements of this subpart on 
an annual basis under paragraph (a) of 
this section may either: 

(i) Meet the requirements of this 
subpart on an annual basis; or 

(2) Meet the requirements of this part 
during the ozone season, except as 
specified in paragraph (c) of this 
section. 

(c) If the owner or operator of an 
affected unit chooses to meet the 
requirements of this subpart on less 
than an annual basis in accordance with 
paragraph (b)(2) of this section, then: 

(1) The owner or operator of a unit 
that uses continuous emissions 
monitoring systems to meet any of the 
requirements of this subpart must 
perform recertification testing of all 
continuous emission monitoring 
systems under § 75.20(b). If the owner or 
operator has not successfully completed 
all recertification tests by the first hour 
of unit operation during the ozone 
season each year, the owner or operator 
must substitute for data following the 
procedures of § 75.20(b). 

(2) The owner or operator is required 
to operate and maintain continuous 
emission monitoring systems and 
perform quality assurance and quality 
control procedures under § 75.21 and 
appendix B of this part each year from 
the time the continuous emission 
monitoring system is initially certified 
or is recertified under paragraph (c)(1) 
of this section through September 30. 
Records related to the quality assurance/ 
quality control program must be kept in 
a form suitable for inspection on a year- 
round basis. 

(3) The owner or operator of a unit 
using the procedures in appendix D of 
this part to determine heat input is 
required to operate or maintain fuel 
flowmeters only during the ozone 
season, except that for purposes of 
determining the deadline for the next 
periodic quality assurance test on the 
fuel flowmeter, the owner or operator 
shall count all quarters during the year 
when the fuel flowmeter is used, not 
just quarters in the ozone season. The 
owner or operator shall record and the 
designated representative shall report 


- when the monitors were quality 


the number of quarters when a fuel is 
combusted for each fuel flowmeter. 

(4) The owner or operator of a unit 
using the procedures in appendix D of 
this part to determine heat input is only 
required to sample fuel during the 
ozone season, except that: 

(i) The owner or operator of a diesel- 
fired unit that performs sampling from 
the fuel storage tank upon delivery must 
sample the tank between the date and 
hour of the most recent delivery before 
the first date and hour that the unit 
operates in the ozone season and the 
first date and hour that the unit operates 
in the ozone season. 

(ii) The owner or operator of a diesel- 
fired unit that performs sampling upon 
delivery from the delivery vehicle must 
ensure that all shipments received 
during the calendar year are sampled. 

(iii) The owner or operator of a unit 
that performs sampling on each day the 
unit combusts fuel oil or that performs 
oil sampling continuously must sample 
the fuel oil starting on the first day the 
unit operates during the ozone season. 
The owner or operator then shall use 
that sampled value for all hours of 
combustion during the first day of unit 
operation, continuing until the date and 
hour ofthe next sample. 

(5) The owner or operator is required 
to record and report the hourly data 
required by this subpart for the longer 
of: 

(i) The period of time that the owner 
or operator of the unit is required to 
perform the quality assurance and 
quality control procedures of § 75.21 
and appendix B of this part under 

h (c)(2) of this section; or 

il The e period of time of May 1 

— September 30. 

(6) The owner or operator shall use 
quality-assured data, in accordance with 
paragraph (c)(2) or (c)(3) of this section, 
in the substitute data procedures under 
— D of this part and section 2.4 of 

dix D of this part 

“FEY The lookback nds (e.g., 2160 
quality-assured monitor operating hours 
for a NOx-diluent continuous emission 
monitoring system, a NOx concentration 
monitoring system, or a flow monitoring 
system) used to calculate missing data 
must include only data from periods 
assured 
under paragraph (c)(2) or (c)(3) of this 


section. 

(ii) If the NOx emission rate or NOx 
concentration of the unit was 
consistently lower in the previous ozone 
season because the unit combusted a 
fuel that produces less NOx than the 
fuel currently being combusted or 
because the unit’s add-on emission 
controls are not operating properly, then 
the owner or operator shall not use the 
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missing data procedures of §§ 75.31 
through 75.33. Instead, the owner or 
operator shall substitute the maximum 
potential NOx emission rate, as defined 
in § 72.2 of this chapter, from a NOx- 
diluent continuous emission monitoring 
system, or the maximum potential 
concentration of NOx, as defined in 
section 2.1.2.1 of appendix A to this 
part, from a NOx concentration 
monitoring system. The owner or 
operator shall] substitute these 
maximum potential values for each hour 
of missing NOx data, from completion 
of recertification testing until the 
earliest of: 

(A) 720 quality-assured monitor 
operating hours after the completion of 
recertification testing (not to go beyond 
September 30 of that ozone season), or 

) For a unit that changed fuels, the 
first hour when the unit combusts a fuel 
that produces the same or less NOx than 
the fuel combusted in the previous 
ozone season, or 

(C) For a unit with add-on emission 
controls that are not operating properly, 
the first hour when the add-on emission 
controls operate properly. 

(7) The owner or operator of a unit 
with NOx add-on emission controls or 
a unit capable of combusting more than 
one fuel shall keep records during ozone 
season in a form suitable-for inspection 
to demonstrate that the typical NOx 
emission rate or NOx concentration 
during the prior ozone season(s) 
included in the missing data lookback 
period is representative of the ozone 
season in which missing data are 
substituted and that use of the missing 
data procedures will not systematically 
underestimate NOx mass emissions. 
These records shall include: 

(i) For units that can combust more 
than one fuel, the fuel or fuels 
combusted each hour; and 

(ii) For units with add-on emission 
controls, the range of operating 
parameters for add-on emission 
controls, as described in § 75.34(a) and 
information for verifying proper 
operation of the add-on emission 
controls, as described in § 75.34(d). 

(8) The designated representative 
shall certify with each quarterly report 
that NOx emission rate values or NOx 
concentration values substituted for 
missing data under subpart D of this 
part are calculated using only values 
from an ozone season, that substitute 
values measured during the prior ozone 
season(s) included in the missing data 
lookback period are representative of 
the ozone season in which missing data 
are substituted, and that NOx emissions 
are not systematically underestimated. 

(9) Units may qualify to use the low 
mass emission excepted monitoring 


methodology in § 75.19 on an ozone 
season basis. In order to be allowed to 
use this methodology, a unit may not 
emit more than 25 tons of NOx per 
ozone season. The owner or operator of 
the unit shall meet the requirements of 
§ 75.19, with the following exceptions: 
(i) The phrase “50 tons of NOx 
annually” shall be replaced by the 
phrase “25 tons of NOx during the 
ozone season.” 
(ii) If any low mass emission unit fails 
to provide a demonstration that its 
ozone season NOx mass emissions are 
less than 25 tons, than the unit is 
disqualified from using the 
methodology. The owner or operator 
must install and certify any equipment 
needed to ensure that the unit is 
monitoring using an acceptable 
methodology by May 1 of the following 


ear. 

(10) Units may qualify to use the 
optional NOx mass emissions 
estimation protocol] for gas-fired peaking 
units and oil-fired peaking units in 
appendix E to this part on an ozone 
season basis. In order to be allowed to 
use this methodology, the unit must 
meet the definition of peaking unit in 
§ 72.2 of this part, except that the word 
“calender year” shall be replaced by the 
word “ozone season”’ and the word 
annual in the definition of the term 
“capacity factor” in § 72.2 of this part, 
shall be replaced by the word “ozone 


(a) The owner or operator of a unit 
that is required to calculate ozone 
season heat input for purposes of 
providing data needed for determining 
allocations, shall do so by summing the 
unit’s hourly heat input determined 
according to the procedures in this part 
for all hours in which the unit operated 
during the ozone season. 

(b) The owner or operator of a unit 
that is required to determine ozone 
season NOx emission rate {in Ibs/ 
mmBtu) shall do so by dividing ozone 
season NOx mass emissions{in lbs) 
determined in accordance with this 
subpart, by heat input determined in 
accordance with paragraph (a) of this 
section. 

17. Section 3 of appendix A to part 75 
is amended by revising the title of 
section 3.3.2 and by adding and 
reserving section 3.3.6, by adding new 
section 3.3.7 and by revising section 
3.4.1 to read as follows: 


APPENDIX A TO PART 75— 
SPECIFICATIONS AND TEST 
PROCEDURES 


x * * * * 


3. PERFORMANCE SPECIFICATIONS 


* * * * * 


3.3.2 RELATIVE ACCURACY FOR NOx 
DILUENT CONTINUOUS EMISSION 
MONITORING SYSTEMS 


* * * * * 


3.3.6 [Reserved] 

3.3.7 RELATIVE ACCURACY FOR NOx 
CONCENTRATION MONITORING 
SYSTEMS 

The following requirement applies only to 
NOx concentration monitoring systems (i.e., 
NOx pollutant concentration monitors) that 
are used to determine NOx mass emissions, 
where the owner or operator elects to 
monitor and report NOx mass emissions 
using a NOx concentration monitoring 
system and a flow monitoring system. 

The relative accuracy for NOx 
concentration monitoring systems shall not 
exceed 10.0 percent. 


* * * * * 


3.4.1 SO, POLLUTANT 
CONCENTRATION MONITORS, NOx 
CONCENTRATION MONITORING 
SYSTEMS AND NOx-DILUENT 
CONTINUOUS EMISSION MONITORING 
SYSTEMS 

SO pollutant concentration monitors and 
NOx emission rate continuous emissions 
monitoring systems shall not be biased low 
as determined by the test procedure in 
section 7.6 of this appendix. NOx 
concentration monitoring systems used to 
determine NOx mass emissions, as defined in 
§ 75.71, shall not be biased low as 
determined by the test procedure in section 
7.6 of this appendix. The bias specification 
applies to all SO2 pollutant concentration 
monitors, including those measuring an 
average SO? concentration of 250.0 ppm or 
less, and to all NOx-diluent continuous 
emission monitoring systems, including 
those measuring an average NOx emission 
rate of 0.20 lb/mmBtu or less. 


* * * * 


18. Section 6 of appendix A to part 75 
is amended by revising the first 
sentence of the introductory text of 
section 6.5 and by adding a new 
sentence after the first sentence, to read 
as follows: 


* * * * 


6.5 Relative Accuracy and Bias Tests 


Perform relative accuracy test audits for 
each CO, and SOQ; pollutant concentration 
monitor; each NOx concentration monitoring 
system used to determine NOx mass 
emissions; each O2 monitor used to calculate 
heat input or CO2 concentration; each SO>- 
diluent continuous emission monitoring 
system (lb/mmBtu) used by units with a 
qualifying Phase I technology for the period 
during which the units are required to 
monitor SO, emission removal efficiency, 
from January 1, 1997 through December 31, 
1999; each flow monitor; and each NOx- 
diluent continuous emission monitoring 
system. Perform relative accuracy test audits 
for each NOx concentration monitoring 
system used to determine NOx mass 
emissions, as defined in § 75.71(a)(2), using 
the same general procedures as for CO2 and 


4 
4 
season’’, 
§75.75 Additional ozone season 
calculation procedures for speciai 
circumstances. 
eC 
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SO, pollutant concentration monitors; 
however, use the reference methods for NOx 
concentration listed in section 6.5.10 of this 
appendix. * * * 


* * * * * 


19. Section 7 of appendix A is 
amended by revising the introductory 
text of section 7.6 and by adding three 
sentences to the end of section 7.6.5 to 
read as follows: 

* * * * * 


7.6 Bias Test and Adjustment Factor 


Test the relative accuracy test audit data 
sets for bias for SO2 pollutant concentration 
monitors; flow monitors; NOx concentration 
monitoring systems used to determine NOx 
mass emissions, as defined in § 75.71(a)(2); 
and NO x-diluent continuous emission 
monitoring systems using the procedures 
outlined below. 

* * * - & * 


7.6.5 Bias Adjustment 
* * * In addition, use the adjusted NOx 


concentration and flow rate values in 
computing substitution values in the missing 
data procedure, as specified in subpart D of 
this part, and in reporting the NOx 
concentration and the flow rate when used to 
calculate NOx mass emissions, as specified 
in subpart H of this part. Do not use an 
adjusted NOx concentration value to 
calculate NOx emission rate using Equations 
F-5 or F-6 of Appendix F of this part. When 
monitoring NOx emission rate and heat 
input, use the adjusted NOx emission rate 
and flow rate values in computing 
substitution values in the missing data 
procedure, as specified in subpart D of this 
part, and in reporting the NOx emission rate 
and the heat input. 


* * * * x 


20. Appendix C to part 75 is amended 
by revising sections 2.1, 2.2.2, 2.2.3, 
2.2.5, and 2.2.6 to read as follows: 


APPENDIX C TO PART 75—MISSING 
DATA ESTIMATION PROCEDURES 


* * * * * 


2.1 Applicability 


This procedure is applicable for data from 
all affected units for use in accordance with 
the provisions of this part to provide 
substitute data for volumetric flow rate (scfh), 
NOx emission rate (in |b/mmBtu), and NOx 
concentration data (in ppm) from NOx 
concentration monitoring systems used to 
determine NOx mass emissions. 


2.2 Procedure 


2.2.2 Beginning with the first hour of unit 
operation after installation and certification 
of the flow. monitor or the NOx continuous 
emission monitoring system (or a NOx 
concentration monitoring system used to 
determine NOx mass emissions, as defined in 
§ 75.71, for each hour of unit operation 
record a number, 1 through 10 (or 1 through 
20 for flow at common stacks), that identifies 
the operating load range corresponding to the 


integrated hourly gross load of the unit(s) 
recorded for each unit operating hour. 

2.2.3. Beginning with the first hour of unit 
operation after installation and certification 
of the flow monitor or the NOx continuous 
emission monitoring system {or a NOx 
concentration monitoring system used to 
determine NOx mass emissions, as defined in 
§ 75.71 and continuing thereafter, the data 
acquisition and handling system must be 
capable of calculating and recording the 
following information for each unit operating 
hour of missing flow or NOx data within 
each identified load range during the shorter 


’ of: (1) the previous 2,160 quality assured 


monitor operating hours (on a rolling basis), 
or (2) all previous quality assured monitor 
operating hours. 

2.2.3.1 Average of the hourly flow rates 


-reported by a flow monitor, in scfh. 


2.2.3.2 The 90th percentile value of 
hourly flow rates, in scfh. 

2.2.3.3 The 95th percentile value of 
hourly flow rates, in scfh. 

2.2.3.4 The maximum value of hourly 
flow rates, in scfh. 

2.2.3.5 Average of the hourly NOx 
emission rate, in lb/mmBtu, reported by a 
NOx continuous emission monitoring 
system. 

2.2.3.6 The 90th percentile value of 
hourly NOx emission rates, in lb/mmBtu. 

2.2.3.7 The 95th percentile value of 
hourly NOx emission rates, in lb/mmBtu. 

2.2.3.8 The maximum value of hourly 
NOx emission rates, in lb/mmBtu. 

2.2.3.9 Average of the hourly NOx 
pollutant concentration, in ppm, reported by 
a NOx concentration monitoring system used 
to determine NOx mass emissions, as defined 
in § 75.71. 

2.2.3.10 The 90th percentile value of 
hourly NOx pollutant concentration, in ppm. 

2.2.3.11 The 95th percentile value of 
hourly NOx pollutant concentration, in ppm. 

2.2.3.12 The maximum value of hourly 
NOx pollutant concentration, in ppm. 

2.2.5 When a bias adjustment is necessary 
for the flow monitor or the NOx continuous 
emission monitoring system (or the NOx 
concentration monitoring system used to 
determine NOx mass emissions, as defined in 
§ 75.71), apply the adjustment factor to all 
monitor or continuous emission monitoring 
system data values placed in the load ranges. 

2.2.6 Use the calculated monitor or 
monitoring system data averages, maximum 
values, and percentile values to substitute for 
missing flow rate and NOx emission rate data 
(and where applicable, NOx concentration 
data) according to the procedures in subpart 
D of this part. 


* * * * * 

21. Section 2 of appendix D to part 75 
is amended by revising the introductory 
text of section 2.1.2 to read as follows: 


APPENDIX D TO PART 75—OPTIONAL SO, 
EMISSIONS DATA PROTOCOL FOR GAS- 
FIRED AND OIL-FIRED UNITS 


* * * 


2.1.2 Install and use fuel flowmeters 
meeting the requirements of this appendix in 


a pipe going to each unit, or install and use 
a fuel flowmeter in a common pipe header 
(i.e., a pipe carrying fuel for multiple units). 
However, the use of a fuel flowmeter in a 
common pipe header and the provisions of 
sections 2.1.2.1 and 2.1.2.2 of this appendix 
are not applicable to any unit that is using 
the provisions of subpart H of this part to 
monitor, record, and report NOx mass 
emissions under a State or federal NOx mass 
emission reduction program, except as 
provided in § 75.72(a) for units with a NOx 
CEMS installed in a common stack or except 
as provided for units monitored with an 
excepted monitoring system under appendix 
E to this part. For all other units, if the fuel 
flowmeter is installed in a common pipe 
header, do one of the following: 


* *” * * * 


22. Section 8 of appendix F to part 75 
is added to read as follows: 


APPENDIX F TO PART 75—CONVERSION 
PROCEDURES 


* * * 


8. Procedures for NOx Mass Emissions 


The owner or operator of a unit that is 
required to monitor, record, and report NOx 
mass emissions under a State or federal NOx 
mass emission reduction program must use 
the procedures in section 8.1 to account for 
hourly NOx mass emissions, and the 
proceciures in section 8.2 to account for 
quarterly, seasonal, and annual NOx mass 
emissions to the extent that the provisions of 
subpart H of this part are adopted as 
requirements under such a program. 

8.1 Use the following procedures to 
calculate hourly NOx mass emissions in lbs 
for the hour using hourly NOx emission rate 
and heat input. 

8.1.1 If both NOx emission rate and heat 
input are monitored at the same unit or stack 
level (¢.g, the NOx emission rate value and 
heat input value both represent all of the 
units exhausting to the common stack), use 
the following equation: 


Mino, =Eqvo,», Hints 24) 


where: 


Myxoxj: = NOx mass emissions in lbs for the 
hour. 

Egvox» = Hourly average NOx emission rate 
for hour h, lb/mmBtu, from section 3 of 
this appendix, from method 19 of 
appendix A to part 60 of this chapter, or 
from section 3.3 of appendix E to this 
part. (Include bias-adjusted NOx 
ernission rate values, where the bias-test 
procedures in appendix A to this part 
shows a bias-adjustment factor is 
necessary.) 

HI, = Hourly average heat input rate for hour 
h, mmBtvu/hr. (Include bias-adjusted flow 
rate values, where the bias-test 
procedures in appendix A to this part 
shows a bias-adjustment factor is 
necessary.) 


57514 


Federal Register/Vol. 63, No. 207/Tuesday, October 27, 1998/Rules and Regulations 


th = Monitoring location operating time for 
hour h, in hours or fraction of an hour 
(in equal increments that can range from 
one hundredth to one quarter of an hour, 
at the option of the owner or operator). 
If the combined NOx emission rate and 
heat input are monitored for all of the 
units in a common stack, the monitoring 
location operating time is equal to the 
total time when any of those units was 
exhausting through the common stack. 


8.1.2 If NOx emission rate is measured at 
a common stack and heat input is measured 
at the unit level, sum the hourly heat inputs 
at the unit level according to the following 


formula: 
Hi,t, 


HI u=1 


(Eq. F-25) 

tes 

where: 

Hics = Hourly average heat input rate for 
hour h for the units at the common stack, 
mmBtu/hr. 

tcs = Common stack operating time for hour 
h, in hours or fraction of an hour (in 
equal increments that can range from one 
hundredth to one quarter of an hour, at 
the option of the owner or operator)(e.g., 
total time when any of the units which 
exhaust through the common stack are. 
operating). 

HI, = Hourly average heat input rate for hour 
h for the unit, mmBtu/hr. 

t. = Unit operating time for hour h, in hours 
or fraction of an hour (in equal 
increments that can range from one 
hundredth to one quarter of an hour, at 


the option of the owner or operator). 
Use the hourly heat input rate at the 


common stack level and the hourly average 
NOx emission rate at the common stack level 
and the procedures in section 8.1.1 of this 
appendix to determine the hourly NOx mass 
emissions at the common stack. 

8.1.3 Ifa unit has multiple ducts and 
NOx emission rate is only measured at one 
duct, use the NOx emission rate measured at 
the duct, the heat input measured for the 
unit, and the procedures in section 8.1.1 of 
this appendix to determine NOx mass 
emissions. 

8.1.4 Ifa unit has multiple ducts and 
NOx emission rate is measured in each duct, 
heat input shall also be measured in each 
duct and the procedures in section 8.1.1 of 
this appendix shall be used to determine 
NOx mass emissions. 

8.2 Ifaunit calculates NOx mass 
emissions using a NOx concentration 
monitoring system and a flow monitoring 
system, calculate hourly NOx mass rate 
during unit (or stack) operation, in lb/hr, 
using Equation F—1 or F-2 in this appendix 
(as applicable to the moisture basis of the 
monitors). When using Equation F—1 or F-2, 
replace “SO,” with “NO x” and replace the 
value of K with 1.194 x 10-7 (Ib NOx /scf)/ 
ppm. (Include bias-adjusted flow rate or NOx 
concentration values, where the bias-test 
procedures in appendix A to this part shows 
a bias-adjustment factor is necessary.) 


8.3 Ifa unit calculates NOx mass 
emissions using a NOx concentration 
monitoring system and a flow monitoring 
system, calculate NOx mass emissions for the 
hour (ib) by multiplying the hourly NOx 
mass emission rate during unit operation (Ib/ 
hr) by the unit operating time during the 
hour, as follows: 


M 


Where: 
Mexoxy»: = NOx mass emissions in lbs for the 


hour. 

E, = Hourly NOx mass emission rate during 
unit (or stack) operation, lb/hr, from 
section 8.2 of this appendix. 

tn = Monitoring location operating time for 
hour h, in hours or fraction of an hour 
(in equal increments that can range from 
one hundredth to one quarter of an hour, 
at the option of the owner or operator). 
If the NOx mass emission rate is 
monitored for all of the units in a 
common stack, the monitoring location 
operating time is equal to the total time 
when any of those units was exhausting 
through the common stack. 


8.4 Use the following procedures to 
calculate quarterly, cumulative ozone season, 
and cumulative yearly NOx mass emissions, 
in tons: 


Eats (Eq. F-26) 


h=1 


(Ea F 27) 


M NOx dime period = 

Where: 

Movox) time perioa = NOx mass emissions in tons 
for the given time period (quarter, 
cumulative ozone season, cumulative 
year-to-date). 

Movoxy» = NOx mass emissions in lbs for the 
hour. p = The number of hours in the 
given time period (quarter, cumulative 
ozone season, cumulative year-to-date). 

8.5 Specific provisions for monitoring NOx 
mass emissions from common stacks. The 
owner or operator of a unit utilizing a 
common stack may account for NOx mass 
emissions using either of the following 
methodologies, if the provisions of subpart H 
are adopted as requirements of a State or 
federal NOx mass reduction program: 

8.5.1 The owner or operator may 
determine both NOx emission rate and heat 
input at the common stack and use the 
procedures in section 8.1.1 of this appendix 
to determine hourly NOx mass emissions at 
the common stack. 

8.5.2 The owner or operator may 
determine the NOx emission rate at the 
common stack and the heat input at each of 
the units and use the procedures in section 
8.1.2 of this appendix to determine the 
hourly NOx mass emissions at each unit. 


23. Part 96 is added to read as follows: 


PART 96—NO, Budget Trading 
Program for State implementation 
Plans 


Subpart A—NO, Budget Trading 
Program General Provisions 


Sec. 

96.1 Purpose. 

96.2 Definitions. 

96.3 Measurements, abbreviations, and 
acronyms. 

96.4 Applicability. 


"96.5 Retired unit exemption. 


96.6 Standard requirements. 
96.7 Computation of time. 


Subpart B—Authorized Account 

Representative for NOx Budget Sources 

96.10 Authorization and responsibilities of 
the NOx authorized account 
representative. 

96.11 Alternate NOx authorized account 
representative. 

96.12 Changing the NOx authorized 
account representative and the alternate 
NOx authorized account representative; 
changes in the owners and operators. 

96.13 Account certificate of representation. 

96.14 Objections concerning the NOx 
authorized account representative. 

Subpart C—Permits 

96.20 General NOx Budget permit 
requirements. 

96.21 Submission of NOx Budget permit 
applications. 

96.22 Information requirements for NOx 
Budget permit applications. 

96.23 NOx Budget permit contents. 

96.24 Effective date of initial NOx Budget 
permit. 

96.25 NOx Budget permit revisions. 


Subpart D—Compliance Certification 


96.30 Compliance certification report. 

96.31 Permitting authority’s and 
Administrator’s action on compliance 
certifications. 


Subpart E—NO, Allowance Allocations 


96.40 State trading program budget. 
96.41 Timing requirements for NOx 
allowance allocations. 


96.42 NOx allowance allocations. 


Subpart F—NOx Allowance Tracking 

System 

96.50 NOx Allowance Tracking System 
accounts. 

96.51 Establishment of accounts. 

96.52 NOx Allowance Tracking System 
responsibilities of NOx authorized 
account representative. 

96.53 Recordation of NOx allowance 
allocations. 

96.54 Compliance. 

96.55 Banking. 

96.56 Account error. 

96.57 Closing of general accounts. 
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Subpart G—NOx Allowance Transfers 


96.60 Scope and submission of NOx 
allowance transfers. 

96.61 EPA recordation. 

96.62 Notification. 


Subpart H—Monitoring and Reporting 


96.70 General requirements. 

96.71 Initial certification and recertification 
procedures. 

96.72 Out of controi periods. 

96.73 Notifications. 

96.74 Recordkeeping and reporting. 

96.75 Petitions. 

96.76 Additional requirements to provide 
heat input data for allocations purposes. 


Subpart I—individual Unit Opt-ins 

96.80 Applicability. 

96.81 General. 

96.82 NOx authorized account 
representative. 

96.83 Applying for NOx Budget opt-in 
permit. 

96.84 Opt-in process. 

96.85 NOx Budget opt-in permit contents. 

96.86 Withdrawal from NOx Budget 
Trading Program. 

96.87 Change in regulatory status. 

96.88 NOx allowance allocations to opt-in 
units. 


Subpart J—Mobile and Area Sources 
[Reserved] 


Authority: 42 U.S.C. 7401, 7403, 7410, and 
7601 


A—NO, Budget Trading Program 


Subpart 
General Provisions 


§ 96.1 Purpose. 

This part establishes general 
provisions and the applicability, 
permitting, allowance, excess emissions, 
monitoring, and opt-in provisions for 
the NOx Budget Trading Program for 
State implementation plans as a means 
of mitigating the interstate transport of 
ozone and nitrogen oxides, an ozone 
precursor. The owner or operator of a 
unit, or any other person, shall comply 
with requirements of this part as a 
matter of federal law only to the extent 
a State that has jurisdiction over the 
unit incorporates by reference 
provisions of this part, or otherwise 
adopts such requirements of this part, 
and requires compliance, the State 
submits to the Administrator a State 
implementation plan including such 
adoption and such compliance 
requirement, and the Administrator 
approves the portion of the State 
implementation plan including such 
adoption and such compliance 
requirement. To the extent a State 
adopts requirements of this part, 
including at a minimum the 
requirements of subpart A (except for 
§ 96.4(b)), subparts B through D, subpart 
F (except for § 96.55(c)), and subparts G 


and H of this part, the State authorizes 
the Administrator to assist the State in 
implementing the NOx Budget Trading 
Program by carrying out the functions 
set forth for the Administrator in such 
requirements. 


§ 96.2 Definitions. 


The terms used in this part shall have 
the meanings set forth in this section as 
follows: 

Account certificate of representation 
means the completed and signed 
submission required by subpart B of this 
part for certifying the designation of a 
NOx authorized account representative 
for a NOx Budget source or a group of 
identified NOx Budget sources who is 
authorized to represent the owners and 
operators of such source or sources and 
of the NOx Budget units at such source 
or sources with regard to matters under 
the NOx Budget Trading Program. 

Account number means the 
identification number given by the 
Administrator to each NOx Allowance 
Tracking System account. 

Acid Rain emissions limitation 
means, as defined in § 72.2 of this 
chapter, a limitation on emissions of 
sulfur dioxide or nitrogen oxides under 
the Acid Rain Program under title IV of 
the CAA. 

Administrator means the 
Administrator of the United States 
Environmental Protection Agency or the 
Administrator’s duly authorized 
representative. 

Allocate or allocation means the 
determination by the permitting 
authority or the Administrator of the 
number of NOx allowances to be 
initially credited to a NOx Budget unit 
or an allocation set-aside. 

Automated data acquisition and 
handling system or DAHS means that 
component of the CEMS, or other 
emissions monitoring system approved 
for use under subpart H of this part, 
designed to interpret and convert 
individual output signals from pollutant 
concentration monitors, flow monitors, 
diluent gas monitors, and other 
component parts of the monitoring 
system to produce a continuous record 
of the measured parameters in the 
measurement units required by subpart 
H of this part. 

Boiler means an enclosed fossil or 
other fuei-fired combustion device used 
to produce heat and to transfer heat to 
recirculating water, steam, or other 
medium. 

CAA means the CAA, 42 U.S.C. 7401, 
et seq., as amended by Pub. L. No. 101- 
549 (November 15, 1990). 

Combined cycle system means a 
system comprised of one or more 
combustion turbines, heat recovery 


steam generators, and steam turbines 
configured to improve overall efficiency 
of electricity generation or steam 
production. 

Combustion turbine means an 
enclosed fossil or other fuel-fired device 
that is comprised of a compressor, a 
combustor, and a turbine, and in which 
the flue gas resulting from the 
combustion of fuel in the combustor 
passes through the turbine, rotating the 
turbine. 

Commence commercial operation 
meanis, with regard to a unit that serves 
a generator, to have begun to produce 
steam, gas, or other heated medium 
used to generate electricity for sale or 
use, including test generation. Except as 
provided in § 96.5, for a unit that is a 
NOx Budget unit under § 96.4 on the 
date the unit commences commercial 
operation, such date shall remain the 
unit’s date of commencement of 
commercial operation even if the unit is 
subsequently modified, reconstructed, 
or repowered. Except as provided in 
§ 96.5 or subpart I of this part, for a unit 
that iis not a NOx Budget unit under 
§ 96.4 on the date the unit commences 
commercial operation, the date the unit 
becomes a NOx Budget unit under 
§ 96.4 shall be the unit’s date of 
commencement of commercial 
operation. 

Commence operation means to have 
begun any mechanical, chemical, or 
electronic process, including, with 
regard to a unit, start-up of a unit’s 
combustion chamber. Except as 
provided in § 96.5, for a unit that is a 
NOx Budget unit under § 96.4 on the 
date of commencement of operation, 
such date shall remain the unit’s date of 
commencement of operation even if the 
unit is subsequently modified, 
reconstructed, or repowered. Except as 
provided in § 96.5 or subpart I of this 
part, for a unit that is not a NOx Budget 
unit under § 96.4 on the date of 
commencement of operation, the date 
the unit becomes a NOx Budget unit 
under § 96.4 shall be the unit’s date of 
commencement of operation. 

Common stack means a single flue 
through which emissions from two or 
more units are exhausted. 

Compliance account means a NOx 
Allowance Tracking System account, 
established by the Administrator for a 
NO), Budget unit under subpart F of this 
part, in which the NOx allowance 
allocations for the unit are initially 
recorded and in which are held NOx 
allowances available for use by the unit 
for a control period for the purpose of 
meeting the unit’s NOx Budget 
emissions limitation. 

Compliance certification means a 
submission to the permitting authority 
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or the Administrator, as appropriate, 
that is required under subpart D of this 
part to report a NOx Budget source’s or 
a NOx Budget unit’s compliance or 
noncompliance with this part and that 
is signed by the NOx authorized account 
representative in accordance with 
subpart B of this part. 

Continuous emission monitoring 
system or CEMS means the equipment 
required under subpart H of this part to 
sample, analyze, measure, and provide, 
by readings taken at least once every 15 
minutes of the measured parameters, a 
permanent record of nitrogen oxides 
emissions, expressed in tons per hour 
for nitrogen oxides. The following 
systems are component parts included, 
consistent with part 75 of this chapter, 
in a continuous emission monitoring 
system: 

(1) Flow monitor; 

(2) Nitrogen oxides pollutant 
concentration monitors; 

(3) Diluent gas monitor (oxygen or 
carbon dioxide) when such monitoring 
is required by subpart H of this part; 

(4) A continuous moisture monitor 
when such monitoring is required b 
subpart H of this part; and 

(5) An automated data acquisition and 
handling system. ; 

Control period means the period 
beginning May 1 of a year and ending 
on September 30 of the same year, 
inclusive. 

Emissions means air pollutants 
exhausted from a unit or source into the 
atmosphere, as measured, recorded, and 
reported to the Administrator by the 
NOx authorized account representative 
and as determined by the Administrator 
in accordance with subpart H of this 
part. 
Energy Information Administration 
means the Energy Information 
Administration of the United States 
Department of Energy. 

Excess emissions means any tonnage 
of nitrogen oxides emitted by a NOx 
Budget unit during a control period that 
exceeds the NOx Budget emissions 
limitation for the unit. 

Fossil fuel means natural gas, 
petroleum, coal, or any form of solid, 
liquid, or gaseous fuel derived from 
such material. 

Fossil fuel-fired means, with regard to 
a unit: 

(1) The combustion of fossil fuel, 
alone or in combination with any other 
fuel, where fossil fuel actually 
combusted comprises more than 50 
percent of the annual heat input on a 
Btu basis during any year starting in 
1995 or, if a unit had no heat input 
starting in 1995, during the last year of 
operation of the unit prior to 1995; or 


(2) The combustion of fossil fuel, 
alone or in combination with any other 
fuel, where fossil fuel is projected to 
comprise more than 50 percent of the 
annual heat input on a Btu basis during 
any year; provided that the unit shall be 
“fossil fuel-fired”’ as of the date, during 
such year, on which the unit begins 
combusting fossil fuel. 

General account means a NOx 
Allowance Tracking System account, 
established under subpart F of this part, 
that is not a compliance account or an 
overdraft account. 

Generator means a device that 
produces electricity. 

Heat input means the product (in 
mmBtu/time) of the gross calorific value 
of the fuel (in Btu/lb) and the fuel feed 
rate into a combustion device (in mass 
of fuel/time), as measured, recorded, 
and reported to the Administrator by the 
NOx authorized account representative 
and as determined by the Administrator 
in accordance with subpart H of this 
part, and does not include the heat 
derived from preheated combustion air, 
recirculated flue gases, or exhaust from 
other sources. 

Life-of-the-unit, firm power 
contractual arrangement means a unit 
participation power sales agreement 
under which a utility or industrial 
customer reserves, or is entitled to 
receive, a specified amount or 
percentage of nameplate capacity and 
associated energy from any specified 
unit and pays its proportional amount of 
such unit’s total costs, pursuant to a 


contract: 

(1) For the life of the unit; 

(2) For a cumulative term of no less 
than 30 years, including contracts that 
permit an election for early termination; 


or 

(3) For a period equal to or greater 
than 25 years or 70 percent of the 
economic useful life of the unit 
determined as of the time the unit is 
built, with option rights to purchase or 
release some portion of the nameplate 
capacity and associated energy 
generated by the unit at the end of the 
period. 

Maximum design heat input means 
the ability of a unit to combust a stated 
maximum amount of fuel per hour on a 
steady state basis, as determined by the 
physical design and physical 
characteristics of the unit. 

Maximum potential hourly heat input 
means an hourly heat input used for 
reporting purposes when a unit lacks 
certified monitors to report heat input. 
If the unit intends to use appendix D of 
part 75 of this chapter to report heat 
input, this value should be calculated, 
in accordance with part 75 of this 
chapter, using the maximum fuel flow 


rate and the maximum gross calorific 
value. If the unit intends to use a flow 
monitor and a diluent gas monitor, this 
value should be reported, in accordance 
with part 75 of this chapter, using the 
maximum potential flowrate and either 
the maximum carbon dioxide 
concentration (in percent CO2) or the 
minimum oxygen concentration (in 
percent O32). 

Maximum potential NOx emission 
rate means the emission rate of nitrogen 
oxides (in Ib/mmBtu) calculated in 
accordance with section 3 of appendix 
F of part 75 of this chapter, using the 
maximum potential nitrogen oxides 
concentration as defined in section 2 of 
appendix A of part 75 of this chapter, 
and either the maximum oxygen 
concentration (in percent O2) or the 
minimum carbon dioxide concentration 
(in percent CO2), under all operating 
conditions of the unit except for unit 
start up, shutdown, and upsets. 

Maximum rated hourly heat input 
means a unit-specific maximum hourly 
heat input (mmBtu) which is the higher 
of the manufacturer’s maximum rated 
hourly heat input or the highest 
observed hourly heat input. 

Monitoring system means any 
monitoring system that meets the 
requirements of subpart H of this part, 
including a continuous emissions 
monitoring system, an excepted 
monitoring system, or an alternative 
monitoring system. 

Most stringent State or Federal NOx 
emissions limitation means, with regard 
to a NOx Budget opt-in source, the 
lowest NOx emissions limitation (in 
terms of lb/mmBtu) that is applicable to 
the unit under State or Federal law, 
regardless of the averaging period to 
which the emissions limitation applies. 

Nameplate capacity means the 
maximum electrical generating output 
(in MWe) that a generator can sustain 
over a specified period of time when not 
restricted by seasonal or other deratings 
as measured in accordance with the 
United States Department of Energy 
standards. 

Non-title V permit means a federally 
enforceable permit administered by the 


_ permitting authority pursuant to the 


CAA and regulatory authority under the 
CAA, other than title V of the CAA and 
part 70 or 71 of this chapter. 

NOx allowance means an 
authorization by the permitting 
authority or the Administrator under the 
NOx Budget Trading Program to emit up 
to one ton of nitrogen oxides during the 
control period of the specified year or of 
any year thereafter. 

Ox allowance deduction or deduct 
NOx allowances means the permanent 
withdrawal of NOx allowances by the 
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Administrator from a NOx Allowance 
Tracking System compliance account or 
overdraft account to account for the 
number of tons of NOx emissions from 
a NOx Budget unit for a control period, 
determined in accordance with subpart 
H of this part, or for any other allowance 
surrender obligation under this part. 

NOx allowances held or hold NOx 
allowances means the NOx allowances 
recorded by the Administrator, or 
submitted to the Administrator for 
recordation, in accordance with 
subparts F and G of this part, in a NOx 
Allowance Tracking System account. 

NOx Allowance Tracking System 
means the system by which the 
Administrator records allocations, 
deductions, and transfers of NOx 
allowances under the NOx Budget 
Trading Program. 

NOx Allowance Tracking System 
account means an account in the NOx 
Allowance Tracking System established 
by the Administrator for purposes of 
recording the allocation, holding, 
transferring, or deducting of NOx 
allowances. 

NOx allowance transfer deadline 
means midnight of November 30 or, if 
November 30 is not a business day, 
midnight of the first business day 
thereafter and is the deadline by which 
NOx allowances may be submitted for 
recordation in a NOx Budget unit’s 
compliance account, or the overdraft 
account of the source where the unit is 
located, in order to meet the unit’s NOx 
Budget emissions limitation for the 
control period immediately preceding 
such deadline. 

NOx authorized account 
representative means, for a NOx Budget 
source or NOx Budget unit at the source, 
the natural person who is authorized by 
the owners and operators of the source 
and all NOx Budget units at the source, 
in accordance with subpart B of this 
part, to represent and legally bind each 
owner and operator in matters 
pertaining to the NOx Budget Trading 
Program or, for a general account, the 
natural person who is authorized, in 
accordance with subpart F of this part, 
to transfer or otherwise dispose of NOx 
allowances held in the general account. 

NOx Budget emissions limitation 
means, for a NOx Budget unit, the 
tonnage equivalent of the NOx 
allowances available for compliance 
deduction for the unit and for a control 
period under § 96.54(a) and (b), adjusted 
by any deductions of such NOx 
allowances to account for actual 
utilization under § 96.42(e) for the 
control period or to account for excess 
emissions for a prior control period 
under § 96.54(d) or to account for 
withdrawal from the NOx Budget 


Program, or for a change in regulatory 
status, for a NOx Budget opt-in source 
under § 96.86 or § 96.87. 

NOx Budget opt-in permit means a 
NOx Budget permit covering a NOx 
Budget opt-in source. 

NOx Budget opt-in source means a 
unit that has been elected to become a 
NOx Budget unit under the NOx Budget 
Trading Program and whose NOx 
Budget opt-in permit has been issued 
and is in effect under subpart I of this 


NOx Budget permit means the legally 
binding and federally enforceable 
written document, or portion of such 
document, issued by the permitting 
authority under this part, including any 
permit revisions, specifying the NOx 
Budget Trading Program requirements 
applicable to a NOx Budget source, to 
each NOx Budget unit at the NOx 
Budget source, and to the owners and 
operators and the NOx authorized 
account representative of the NOx 
Budget source and each NOx Budget 
unit. 

NOx Budget source means a source 
that includes one or more NOx Budget 
units. 

NOx Budget Trading Program means 
a multi-state nitrogen oxides air 
pollution control and emission 
reduction program established in 
accordance with this part and pursuant 
to § 51.121 of this chapter, as a means 
of mitigating the interstate transport of 
ozone and nitrogen oxides, an ozone 
precursor. 

NOx Budget unit means a unit that is 
subject to the NOx Budget Trading 
Program emissions limitation under 
§ 96.4 or § 96.80. 

Operating means, with regard to a 
unit under §§ 96.22(d)(2) and 96.80, 
having documented heat input for more 
than 876 hours in the 6 months 
immediately preceding the submission 
of an application for an initial NOx 
Budget permit under § 96.83(a). 

Operator means any person who 
operates, controls, or supervises a NOx 
Budget unit, a NOx Budget source, or 
unit for which an application for a NOx 
Budget opt-in permit under § 96.83 is 
submitted and not denied or withdrawn 
and shall include, but not be limited to, 
any holding company, utility system, or 
plant manager of such a unit or source. 

Opt-in means to be elected to become 
a NOx Budget unit under the NOx 
Budget Trading Program through a final, 
effective NOx Budget opt-in permit 
under subpart I of this part. 

Overdraft account means the NOx 
Allowance Tracking System account, 
established by the Administrator under 
subpart F of this part, for each NOx 


Budget source where there are two or 
more NOx Budget units. 

Owner means any of the following 
persons: 

(1) Any holder of any portion of the 
legal or equitable title in a NOx Budget 
unit or in a unit for which an 
application for a NOx Budget opt-in 
permit under § 96.83 is submitted and 
not denied or withdrawn; or 

(2) Any holder of a leasehold interest 
in a NOx Budget unit or in a unit for 
which an application for a NOx Budget 
opt-in permit under § 96.83 is submitted 
and not denied or withdrawn; or 

(3) Any purchaser of power from a 
NOx Budget unit or from a unit for 
which an application for a NOx Budget 
opt-in permit under § 96.83 is submitted 
and not denied or withdrawn under a 
life-of-the-unit, firm power contractual 
arrangement. However, unless expressly 
provided for in a leasehold agreement, 
owner shall not include a passive lessor, 
or a person who has an equitable 
interest through such lessor, whose 
rental payments are not based, either 
directly or indirectly, upon the revenues 
or income from the NOx Budget unit or 
the unit for which an application for a 
NOx Budget opt-in permit under § 96.83 
is submitted and not denied or 
withdrawn; or 

(4) With respect to any general 
account, any person who has an 
ownership interest with respect to the 
NOx allowances held in the general 
account and who is subject to the 
binding agreement for the NOx 
authorized account representative to 
represent that person’s ownership 
interest with aes to NOx allowances. 

Permitting authority means the State 
air pollution control agency, local 
agency, other State agency, or other 
agency authorized by the Administrator 
to issue or revise permits to meet the 
requirements of the NOx Budget 
Trading Program in accordance with 
subpart C of this part. 

Receive or receipt of means, when 
referring to the permitting authority or 
the Administrator, to come into 
possession of a document, information, 
or correspondence (whether sent in 
writing or by authorized electronic 
transmission), as indicated in an official 
correspondence log, or by a notation 
made on the document, information, or 
correspondence, by the permitting 
authority or the Administrator in the 

lar course of business. 

ecordation, record, or recorded 
means, with regard to NOx allowances, 
the movement of NOx allowances by the 
Administrator from one NOx Allowance 
Tracking System account to another, for 
purposes of allocation, transfer, or 
deduction. 
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Reference method means any direct 
test method of sampling and analyzing 
for an air pollutant as specified in 
appendix A of part 60 of this chapier. 

erial number means, when referring 
to NOx allowances, the unique 
identification number assigned to each 
NOx allowance by the Administrator, | 
under § 96.53(c). 

Source means any governmental, 
institutional, commercial, or industrial 
structure, installation, plant, building, 
or facility that emits or has the potential 
to emit any regulated air pollutant 
under the CAA. For purposes of section 
502(c) of the CAA, a “source,” including 
a “source” with multiple units, shall be 
considered a single “facility.” 

State means one of the 48 contiguous 
States and the District of Columbia 
specified in § 51.121 of this chapter, or 
any non-federal authority in or 
including such States or the District of 
Columbia (including local agencies, and 
Statewide agencies) or any eligible 
Indian tribe in an area of such State or 
the District of Columbia, that adopts a 
NOx Budget Trading Program pursuant 
to § 51.121 of this chapter. To the extent 
a State incorporates by reference the 
provisions of this part, the term “‘State”’ 
shall mean the incorporating State. The 
term “State” shall have its conventional 
meaning where such meaning is clear 
from the context. 

State trading program budget means 
the total number of NOx tons 
apportioned to all NOx Budget units in 
a given State, in accordance with the 
NOx Budget Trading Program, for use in 
a given control period. 

Submit or serve means to send or 
transmit a document, information, or 
correspondence to the person specified 
in accordance with the applicable 

lation: 
1) In person; 

(2) By United States Postal Service; or 

(3) By other means of dispatch or 
transmission and delivery. Compliance 
with any “submission,” “service,” or 
“mailing” deadline shall be determined 
by the date of dispatch, transmission, or 
mailing and not the date of receipt. 

Title V operating permit means a 
permit issued under title V of the CAA 
and part 70 or part 71 of this chapter. 

Title V operating permit regulations 
means the regulations that the 
Administrator has approved or issued as 
meeting the requirements of title V of 
the CAA and part 70 or 71 of this 
chapter. 

Ton or tonnage means any “‘short ton” 
(i.e., 2,000 pounds). For the purpose of 
determining compliance with the NOx 
Budget emissions limitation, total tons 
for a control period shall be calculated 
as the sum of all recorded hourly 


emissions (or the tonnage equivalent of 
the recorded hourly emissions rates) in 
accordance with subpart H of this part, 
with any remaining fraction of a ton 
equal to or greater than 0.50 ton deemed 
to equal one ton and any fraction ofa 
ton less than 0.50 ton deemed to equal 
zero tons. 

Unit means a fossil fuel-fired 
stationary boiler, combustion turbine, or 
combined cycle system. 

Unit load means the total (i.e., gross) 
output of a unit in any control period 
(or other specified time period) 
produced by combusting a given heat 
input of fuel, expressed in terms of: 

i) The total electrical generation 
(MWe) produced by the unit, including 
generation for use within the plant; or 

(2) In the case of a unit that uses heat 
input for purposes other than electrical 
generation, the total steam pressure 
(psia) produced by the unit, including 
steam for use by the unit. 

Unit operating day means a calendar 
day in which a unit combusts any fuel. 

nit operating hour or hour ~ 4 unit 
operation means any hour (or fraction of 
an hour) during which a unit combusts 
any fuel. 

Utilization means the heat input 
(expressed in mmBtu/time) for a unit. 
The unit’s total heat input for the 
control period in each year will be 
determined in accordance with part 75 
of this chapter if the NOx Budget unit 
was otherwise subject to the 
requirements of part 75 of this chapter 
for the year, or will be based on the best 
available data reported to the 
Administrator for the unit if the unit 
was not otherwise subject to the 
requirements of part 75 of this chapter 
for the year. 


§96.3 Measurements, abbreviations, and 
acronyms. 

Measurements, abbreviations, and 
acronyms used in this part are defined 
as follows: 


Btu—British thermal unit. 
hr—hour. 

Kwh—kilowatt hour. 
lb—pounds. 
mmBtu—million Btu. 
MWe—megawatt electrical. 
ton—2000 pounds. 
CO.—carbon dioxide. 
NOx—nitrogen oxides. 
O2—oxygen. 


§ 96.4 Applicability. 

(a) The following units in a State shall 
be NOx Budget units, and any source 
that includes one or more such units 
shall be a NOx Budget source, subject to 
the requirements of this part: 

(1) Any unit that, any time on or after 
January 1, 1995, serves a generator with 
a nameplate capacity greater than 25 


MWe and sells any amount of 
electricity; or 

(2) Any unit that is not a unit under 
paragraph (a) of this section and that has 
a maximum design heat input greater 
than 250 mmBtu/hr. 

(b) Notwithstanding paragraph (a) of 
this section, a unit under paragraph (a) 
of this section shall be subject only to 
the requirements of this paragraph (b) if 
the unit has a federally enforceable 
permit that meets the requirements of 
paragraph (b)(1) of this section and 
restricts the unit to burning only natural 
gas or fuel oil during a control period 
in 2003 or later and each control period 
thereafter and restricts the unit's 
operating hours during each such 
control period to the number of hours 
(determined in accordance with 
paragraph (b)(1)(ii) and (iii) of this. 
section) that limits the unit’s potential 
NOx mass emissions for the control 
period to 25 tons or less. 
Notwithstanding paragraph (a) of this 
section, starting with the effective date 
of such federally enforceable permit, the 
unit shall not be a NOx Budget unit. 

(1) For each control period under 
paragraph (b) of this section, the 
federally enforceable permit must: 

(i) Restrict the unit to burning only 
natural gas or fuel oil. 

(ii) Restrict the unit's operating hours 
to the number calculated by dividing 25 
tons of potential NOx mass emissions by 
the unit’s maximum potential hourly 
NOx mass emissions. 

(iii) Require that the unit’s potential 
NOx mass emissions shall be calculated 
as follows: 

(A) Select the default NOx emission 
rate in Table 2 of § 75.19 of this chapter 
that would otherwise be applicable 
assuming that the unit burns only the 
type of fuel (i.e., only natural gas or only 
fuel oil) that has the highest default 
NOx emission factor of any type of fuel 
that the unit is allowed to burn under 
the fuel use restriction in paragraph 
(b)(1)(i) of this section; and 

(B) Multiply the default NOx emission 
rate under paragraph (b)(1)(iii)(A) of this 
section by the unit’s maximum rated 
hourly heat input. The owner or 
operator of the unit may petition the 
permitting authority to use a lower 
value for the unit’s maximum rated 
hourly heat input than the value as 
defined under § 96.2. The permitting 
authority may approve such lower value 
if the owner or operator demonstrates 
that the maximum hourly heat input 
specified by the manufacturer or the 
highest observed hourly heat input, or 
both, are not representative, and that 
such lower value is representative, of 
the unit’s current capabilities because 
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modifications have been made to the 
unit, limiting its capacity permanently. 
(iv) Require that the owner or operator 
of the unit shall retain at the source that 
includes the unit, for 5 years, records 
demonstrating that the operating hours 
restriction, the fuel use restriction, and 
the other requirements of the permit 
related to these restrictions were met. 


(v) Require that the owner or operator 
of the unit shall report the unit’s hours 
of operation (treating any partial hour of 
operation as a whole hour of operation) 
during each control period to the 
permitting authority by November 1 of 
each year for which the unit is subject 
to the federally enforceable permit. 


(2) The permitting authority that 
issues the federally enforceable permit 
with the fuel use restriction under 
paragraph (b)(1)(i) and the operating 
hours restriction under paragraphs 
(b)(1)(ii) and (iii) of this section will 
notify the Administrator in writing of 
each unit under paragraph (a) of this 
section whose federally enforceable 
permit issued by the permitting 
authority includes such restrictions. The 
permitting authority will also notify the 
Administrator in writing of each unit 
under paragraph (a) of this section 
whose federally enforceable permit 
issued by the permitting authority is 
revised to remove any such restriction, 
whose federally enforceable permit 
issued by the permitting authority 
includes any such restriction that is no 
longer applicable, or which does not 
comply with any such restriction. 

(3) If, for any control period under 
paragraph (b) of this section, the fuel 
use restriction under paragraph (b)(1)(i) 
of this section or the operating hours 
restriction under paragraphs (b)(1)(ii) 
and (iii) of this section is removed from 
the unit’s federally enforceable permit 
or otherwise becomes no longer 
applicable or if, for any such control 
period, the unit does not comply with 
the fuel use restriction under paragraph 
(b)(1)(i) of this section or the operating 
hours restriction under paragraphs 
(b)(1)(ii) and (iii) of this section, the unit 
shall be a NOx Budget unit, subject to 
the requirements of this part. Such unit 
shall be treated as commencing 
operation and, for a unit under 
paragraph (a)(1) of this section, 
commencing commercial operation on 
September 30 of the control period for 
which the fuel use restriction or the 
operating hours restriction is no longer 
applicable or during which the unit 
does not comply with the fuel use 
restriction or the operating hours 
restriction. 


§96.5 Retired unit exemption. 

(a) This section applies to any NOx 
Budget unit, other than a NOx Budget 
opt-in source, that is permanently 
retired. 

(b)(1) Any NOx Budget unit, other 
than a NOx Budget opt-in source, that 
is permanently retired shall be exempt 
from the NOx Budget Trading Program, 
except for the provisions of this section, 
§§ 96.2, 96.3, 96.4, 96.7 and subparts E, 
F, and G of this part. 

(2) The exemption under paragraph 
(b)(1) of this section shall become 
effective the day on which the unit is 
permanently retired. Within 30 days of 
permanent retirement, the NOx 
authorized account representative 
(authorized in accordance with subpart 
B of this part) shall submit a statement 
to the permitting authority otherwise 
responsible for administering any NOx 
Budget permit for the unit. A copy of 
the statement shall be submitted to the 
Administrator. The statement shall state 
(in a format prescribed by the permitting 
authority) that the unit is permanently 
retired and will comply with the 
requirements of paragraph (c) of this 
section. 

(3) After receipt of the notice under 
paragraph (b)(2) of this section, the 
permitting authority will amend any 
permit covering the source at which the 
unit is located to add the provisions and 
requirements of the exemption under 
paragraphs (b)(1) and (c) of this section. 

(c) Special provisions. (1) A unit 
exempt under this section shall not emit 
any nitrogen oxides, starting on the date 
that the exemption takes effect. The 
owners and operators of the unit will be 
allocated allowances in accordance with 
subpart E of this part. 

A unit under this section 
aa located at a source that is required, 
or but for this exemption would be 
required, to have a title V operating 
permit shal! not resume operation 
unless the NOx authorized account 
representative of the source submits a 
complete NOx Budget permit 
application under § 96.22 for the unit 
not less than 18 months (or such lesser 
time provided under the permitting 
authority’s title V operating permits 
regulations for final action on a permit 
application) prior to the later of May 1, 
2003 or the date on which the unit is to 
first resume operation. 

(ii) A unit exempt under this section 
and located at a source that is required, 
or but for this exemption would be 
required, to have a non-title V permit 
shall not resume operation unless the 
NOx authorized account representative 
of the source submits a complete NOx 
Budget permit application under § 96.22 
for the unit not less than 18 months (or 


such lesser time provided under the 
permitting authority’s non-title V 
permits regulations for final action on a 
permit application) prior to the later of 
May 1, 2003 or the date on which the 
unit is to first resume operation. 

(3) The owners and operators and, to 
the extent applicable, the NOx 
authorized account representative of a 
unit exempt under this section shall 
comply with the requirements of the 
NOx Budget Trading Program 
concerning all periods for which the 
exemption is not in effect, even if such 
requirements arise, or must be complied 
with, after the exemption takes effect. 

(4) A unit that is exempt under this 
section is not eligible to be a NOx 
Budget opt-in source under subpart I of 
this part. 

(5) For a period of 5 years from the 
date the records are created, the owners 
and operators of a unit exempt under 
this section shall retain at the source 
that includes the unit, records 
demonstrating that the unit is 
permanently retired. The 5-year period 
for keeping records may be extended for 
cause, at any time prior to the end of the 
period, in writing by the permitting 
authority or the Administrator. The 
owners and operators bear the burden of 
proof that the unit is permanently 
retired. 

(6) Loss of exemption. (i) On the 
earlier of the following dates, a unit 
exempt under paragraph (b) of this 
section shall lose its exemption: 

(A) The date on which the NOx 
authorized account representative 
submits a NOx Budget permit 
application under paragraph (c)(2) of 
this section; or 

(B) The date on which the NOx 
authorized account representative is 
required under paragraph (c)(2) of this 
section to submit a NOx Budget permit 
application. 

(ii) For the purpose of applying 
monitoring requirements under subpart 
H of this part, a unit that loses its 
exemption under this section shall be 
treated as a unit that commences 
operation or commercial operation on 
the first date on which the unit resumes 
operation. 


§ 96.6 Standard requirements. 

(a) Permit Requirements. (1) The NOx 
authorized account representative of 
each NOx Budget source required to 
have a federally enforceable permit and 
each NOx Budget unit required to have 
a federally enforceable permit at the 
source shall: 

(i) Submit to the permitting authority 
a complete NOx Budget permit 
application under § 96.22 in accordance 
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with the deadlines specified in 
§ 96.21(b) and (c); 

(ii) Submit in a timely manner any 
supplemental information that the 
permitting authority determines is 
necessary in order to review a NOx 
Budget permit application and issue or 
deny a NOx Budget permit. 

(2) The owners and operators of each 
NOx Budget source required to have a 
federally enforceable permit and each 
NOx Budget unit required to have a 
federally enforceable permit at the 
source shall have a NOx Budget permit 
issued by the permitting authority and 
operate the unit in compliance with 
such NOx Budget permit. 

(3) The owners and operators ofa 
NOx Budget source that is not otherwise 
required to have a federally enforceable 
permit are not required to submit a NOx 
Budget permit application, and to have 
a NOx Budget permit, under subpart C - 
of this part for such NOx Budget source. 

(b) Monitoring requirements. (1) The 
owners and operators and, to the extent 
applicable, the NOx authorized account 
representative of each NOx Budget 
source and each NOx Budget unit at the 
source shall comply with the 
es requirements of subpart H of 

is part. 

(2) The emissions measurements 
recorded and reported in accordance 
with subpart H of this part shall be used 
to determine compliance by the unit 
with the NOx Budget emissions 
limitation under paragraph (c) of this 
section. 

(c) Nitrogen oxides requirements. (1) 
The owners and operators of each NOx 
Budget source and each NOx Budget 
unit at the source shall hold NOx 
allowances available for compliance 
deductions under § 96.54, as of the NOx 
allowance transfer deadline, in the 
unit’s compliance account and the 
source’s overdraft account in an amount 
not less than the total NOx emissions for 
the control period from the unit, as 
determined in accordance with subpart 
H of this part, plus any amount 
necessary to account for actual 
utilization under § 96.42(e) for the 
control period. 

(2) Each ton of nitrogen oxides 
emitted in excess of the NOx Budget 
emissions limitation shall constitute a 
separate violation of this part, the CAA, 
and applicable State law. 

(3) A NOx Budget unit shall be subject 
to the requirements under paragraph 
(c)(1) of this section starting on the later 
of May 1, 2003 or the date on which the 
unit commences operation. 

(4) NOx allowances shall be held in, 
deducted from, or transferred among 
NOx Allowance Tracking System 


accounts in accordance with subparts E, 
F, G, and I of this part. 

(5) A NOx allowance shall not be 
deducted, in order to comply with the 
requirements under paragraph (c)(1) of 
this section, for a control period in a 
year prior to the year for which the NOx 
allowance was allocated. 

(6) A NOx allowance allocated by the 
permitting authority or the 
Administrator under the NOx Budget 
Trading Program is a limited 
authorization to emit one ton of nitrogen 
oxides in accordance with the NOx 
Budget Trading Program. No provision 
of the NOx Budget Trading Program, the 
NOx Budget permit application, the 
NOx Budget permit, or an exemption 
under § 96.5 and no provision of law 
shall be construed to limit the authority 
of the United States or the State to 
terminate or limit such authorization. 

(7) A NOx allowance allocated by the 
permitting authority or the 
Administrator under the NOx Budget 
Trading Program does not constitute a 
property right. 

(8) Upon recordation by the 
Administrator under subpart F, G, or I 
of this part, every allocation, transfer, or 
deduction of a NOx allowance to or 
from a NOx Budget unit’s compliance 
account or the overdraft account of the 
source where the unit is located is 
deemed to amend automatically, and 
become a part of, any NOx Budget 
permit of the NOx Budget unit by 
operation of law without any further 
review. 

(d) Excess emissions requirements. (1) 
The owners and operators of a NOx 
pa unit that has excess emissions in 

control = shall: 

er the NOx allowances 
required for deduction under 
§ 96.54(d)(1); and 

(ii) Pay any fine, penalty, or 
assessment or comply with any other 
remedy imposed under § 96.54(d)(3). 

(e) Recordkeeping and Reporting 


uirements. 
“— Unless otherwise provided, the 
owners and operators of the NOx Budget 
source and each NOx Budget unit at the 
source shall keep on site at the source 
each of the following documents for a 
period of 5 years from the date the 
document is created. This period may 
be extended for cause, at any time prior 
to the end of 5 years, in writing by the 
permitting authority or the 
Administrator. 

(i) The account certificate of 
representation for the NOx authorized 
account representative for the source 
and each NOx Budget unit at the source 
and all documents that demonstrate the 
truth of the statements in the account 
certificate of representation, in 


accordance with § 96.13; provided that 
the certificate and documents shall be 
retained on site at the source beyond 
such 5-year period until such 
documents are superseded because of 
the submission of a new account 
certificate of representation changing 
the NOx authorized account 
representative. 

ii) All emissions monitoring 
information, in accordance with subpart- 
H of this part; provided that to the 
extent that subpart H of this part 
provides for a 3-year period for 
recordkeeping, the 3-year period shall 
apply. 

5 ii) Copies of all reports, compliance 
certifications, and other submissions 
and all records made or required under 
the NOx Budget Trading Program. 

(iv) Copies of all documents used to 
complete a NOx Budget permit 
application and any other submission 
under the NOx Budget Trading Program 
or to demonstrate compliance with the 
requirements of the NOx Budget 


Tradin 
(2) Th e NOx authorized account. 


representative of a NOx Budget source 
and each NOx Budget unit at the source 
shall submit the reports and compliance 
certifications required under the NOx 
Budget Trading Program, including 
those under subparts D, H, or I of this 


art. 

. (f) Liability. (1) Any person who 
knowingly violates any requirement or 
prohibition of the NOx Budget Trading 
Program, a NOx Budget permit, or an 
exemption under § 96.5 shall be subject 
to enforcement pursuant to applicable 
State or Federal law. 

(2) Any person who knowingly makes 
a false material statement in any record, 
submission, or report under the NOx 


- Budget Trading Program shall be subject 


to criminal enforcement pursuant to the 
applicable State or Federal law. 

3) No permit revision shall excuse 
any violation of the requirements of the 
NOx Budget Trading Program that 
occurs prior to the date that the revision 
takes effect. 

(4) Each NOx Budget source and each 
NOx Budget unit shall meet the 
requirements of the NOx Budget 
Trading Program. 

(5) pt provision of the NOx Budget 
Trading Program that applies to a NOx 
Budget source (including a provision 
applicable to the NOx authorized 
account representative of a NOx Budget 
source) shall also apply to the owners 
and operators of such source and of the 
NOx Budget units at the source. 

(6) Any provision of the NOx Budget 
Trading Program that applies to a NOx 
Budget unit (including a provision 
applicable to the NOx authorized 
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account representative of a NOx budget 
unit) shall also apply to the owners and 
operators of such unit. Except with 
regard to the requirements applicable to 
units with a common stack under 
subpart H of this part, the owners and 
operators and the NOx authorized 
account representative of one NOx 
Budget unit shall not be liable for any 
violation by any other NOx Budget unit 
of which they are not owners or 
operators or the NOx authorized 
account representative and that is 
located at a source of which they are not 
owners or operators or the NOx 
authorized account representative. 

(g) Effect on other authorities. No 
provision of the NOx Budget Trading 
Program, a NOx Budget permit 
application, a NOx Budget permit, or an 
exemption under § 96.5 shall be 
construed as exempting or excluding the 
owners and operators and, to the extent 
applicable, the NOx authorized account 
representative of a NOx Budget source 
or NOx Budget unit from compliance 
with any other provision of the 
applicable, approved State 
implementation plan, a federally 
enforceable permit, or the CAA. 


§96.7 Computation of time. 


(a) Unless otherwise stated, any time 
‘period scheduled, under the NOx 
Budget Trading Program, to begin on the 
occurrence of an act or event shall begin 
on the day the act or event occurs. 

(b) Unless otherwise stated, any time 
period scheduled, under the NOx 
Budget Trading Program, to begin before 
the occurrence of an act or event shall 
be computed so that the period ends the 
day before the act or event occurs. 

(c) Unless otherwise stated, if the final 
day of any time period, under the NOx 
Budget Trading Program, falls on a 
weekend or a State or Federal holiday, 
the time period shall be extended to the 
next business day. 


Subpart B—NOx Authorized Account 
Representative for NOx Budget 
Sources 


§ 96.10 Authorization and responsibilities 
of the NOx authorized account 
representative. 

(a) Except as provided under § 96.11, 
each NOx Budget source, including all 
NOx Budget units at the source, shall 
have one and only one NOx authorized 
account representative, with regard to 
all matters under the NOx Budget 
Trading Program concerning the source 
or any NOx Budget unit at the source. 

(b) The NOx authorized account 
representative of the NOx Budget source 
shall be selected by an agreement 
binding on the owners and operators of 


the source and all NOx Budget units at 
the source. 

(c) Upon receipt by the Administrator 
of a complete account certificate of 
representation under § 96.13, the NOx 
authorized account representative of the 
source shall represent and, by his or her 
representations, actions, inactions, or 
submissions, legally bind each owner 
and operator of the NOx Budget source 
represented and each NOx Budget unit 
at the source in all matters pertaining to 
the NOx Budget Trading Program, not 
withstanding any agreement between 
the NOx authorized account 
representative and such owners and 
operators. The owners and operators 
shall be bound by any decision or order 
issued to the NOx authorized account 
representative by the permitting 
authority, the Administrator, or a court 
regarding the source or unit. 

4) No NOx Budget permit shall be 
issued, and no NOx Allowance Tracking 
System account shall be established for 
a NOx Budget unit at a source, until the 
Administrator has received a complete 
account certificate of representation 
under § 96.13 for a NOx authorized 
account representative of the source and 
the NOx Budget units at the source. 

(e)(1) Each submission under the NOx 
Budget Trading Program shall be 
submitted, signed, and certified by the 
NOx authorized account representative 
for each NOx Budget source on behalf 
of which the submission is made. Each 
such submission shall include the 
following certification statement by the 
NOx authorized account representative: 
“T am authorized to make this 
submission on behalf of the owners and 
operators of the NOx Budget sources or 
NOx Budget units for which the 
submission is made. I certify under 
penalty of law that I have personally 
examined, and am familiar with, the 
statements and information submitted 
in this document and all its 
attachments. Based on my inquiry of 
those individuals with primary 
responsibility for obtaining the 
information, I certify that the statements 
and information are to the best of my 
knowledge and belief true, accurate, and 
complete. I am aware that there are 
significant penalties for submitting false 
statements and information or omitting 
required statements and information, 
including the possibility of fine or 
imprisonment.” 

2) The permitting authority and the 
Administrator will accept or act on a 
submission made on behalf of owner or 
operators of a NOx Budget source or a 
NOx Budget unit only if the submission 
has been made, signed, and certified in 
accordance with paragraph (e)(1) of this 
section. 


§96.11 Alternate NOx authorized account 
representative. 

(a) An account certificate of 
representation may designate one and 
only one alternate NOx authorized 
account representative who may act on 
behalf of the NOx authorized account 
representative. The agreement by which 
the alternate NOx authorized account 
representative is selected shall include 
a procedure for authorizing the alternate 
NOx authorized account representative 
to act in lieu of the NOx authorized 
account representative. 

(b) Upon receipt by the Administrator 
of a complete account certificate of 
representation under § 96.13, any 
representation, action, inaction, or 
submission by the alternate NOx 
authorized account representative shall 
be deemed to be a representation, 
action, inaction, or submission by the 
NOx authorized account representative. 

(c) Except in this section and 
§§ 96.10(a), 96.12, 96.13, and 96.51, 
whenever the term “NOx authorized 
account representative” is used in this 
part, the term shall be construed to 
include the alternate NOx authorized 
account representative. 


§96.12 Changing the NOx authorized 
account representative and the alternate 
NO: authorized account representative; 
changes in the owners and operators. 

(a) Changing the NOx authorized 
account representative. The NOx 
authorized account representative may 
be changed at any time upon receipt by 
the Administrator of a superseding 
cornplete account certificate of 
representation under § 96.13. 
Notwithstanding any such change, all 
representations, actions, inactions, and 
submissions by the previous NOx 
authorized account representative prior 
to the time and date when the 
Administrator receives the superseding 
account certificate of representation 
shall be binding on the new NOx 
authorized account representative and 
the owners and operators of the NOx 
Budget source and the NOx Budget 
units at the source. 

(b) Changing the alternate NOx 
authorized account representative. The 
alternate NOx authorized account 
representative may be changed at any 
time upon receipt by the Administrator 
of a superseding complete account 
certificate of representation under 
§ 96.13. Notwithstanding any such 
change, all representations, actions, 
inactions, and submissions by the 
previous alternate NOx authorized 
account representative prior to the time 
and date when the Administrator 
receives the superseding account 
certificate of representation shall be 
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binding on the new alternate NOx 
authorized account representative and 
the owners and operators of the NOx 
Budget source and the NOx Budget 
units at the source. 

(c) Changes in the owners and 
operators. (1) In the event a new owner 
or operator of a NOx Budget source or 
a NOx Budget unit is not included in 
the list of owners and operators 
submitted in the account certificate of 
representation, such new owner or 
operator shall be deemed to be subject 
to and bound by the account certificate 
of representation, the representations, 
actions, inactions, and submissions of 
the NOx authorized account 
representative and any alternate NOx 
authorized account representative of the 
source or unit, and the decisions, 
orders, actions, and inactions of the 
permitting authority or the 
Administrator, as if the new owner or 
operator were included in such list. 

(2) Within 30 days following any 
change in the owners and operators of 
a NOx Budget source or a NOx Budget 
unit, including the addition of a new 
owner or operator, the NOx authorized 
account representative or alternate NOx 
authorized account representative shall 
submit a revision to the account 
certificate of representation amending 
the list of owners and operators to 
include the change. 


§96.13 Account certificate of 
representation 


(a) A complete account certificate of 
representation for a NOx authorized 
account representative or an alternate 
NOx authorized account representative 
shall include the following elements in 
a format prescribed by the 
Administrator: 

(1) Identification of the NOx Budget 
source and each NOx Budget unit at the 
source for which the account certificate 
of representation is submitted. 

(2) The name, address, e-mail address 
(if any), telephone number, and 

imile transmission number (if any) 
of the NOx authorized account 
representative and any alternate NOx 
authorized account representative. 

(3) A list of the owners and operators 
of the NOx Budget source and of each 
NOx Budget unit at the source. 

(4) The following certification 
statement by the NOx authorized 
account representative and any alternate 
NOx authorized account representative: 
“I certify that I was selected as the NOx 
authorized account representative or 
alternate NOx authorized account 
representative, as applicable, by an 
agreement binding on the owners and 
operators of the NOx Budget source and 
each NOx Budget unit at the source. I 


certify that I have all the necessary 
authority to carry out my duties and 
responsibilities under the NOx Budget 
Trading Program on behalf of the 
owners and operators of the NOx Budget 
source and of each NOx Budget unit at 
the source and that each such owner 
and operator shall be fully bound by my 
representations, actions, inactions, or 
submissions and by any decision or 
order issued to me by the permitting 
authority, the Administrator, or a court 
regarding the source or unit.” 


(5) The signature of the NOx 
authorized account representative and 
any alternate NOx authorized account 
representative and the dates signed. 


(b) Unless otherwise required by the 
permitting authority or the 
Administrator, documents of agreement 
referred to in the account certificate of 
representation shall not be submitted to 
the permitting authority or the 
Administrator. Neither the permitting 
authority nor the Administrator shall be 
under any obligation to review or 
evaluate the sufficiency of such 
documents, if submitted. 


§96.14 Objections concerning the NOx 
authorized account representative. 


(a) Once a complete account 
certificate of representation under 
§ 96.13 has been submitted and 
received, the permitting authority and 
the Administrator will rely on the 
account certificate of representation 
unless and until a superseding complete 
account certificate of representation 
under § 96.13 is received by the 
Administrator. 


(b) Except as provided in § 96.12(a) or 
(b), no objection or other 
communication submitted to the 
permitting authority or the 
Administrator concerning the 
authorization, or any representation, 
action, inaction, or submission of the 
NOx authorized account representative 
shall affect any representation, action, 
inaction, or submission of the NOx 
authorized account representative or the 
finality of any decision or order by the 
permitting authority or the 
Administrator under the NOx Budget 
Trading Program. 

(c) Neither the permitting authority 
nor the Administrator will adjudicate 
any private legal dispute concerning the 
authorization or any representation, 
action, inaction, or submission of any 
NOx authorized account representative, 
including private legal disputes 
concerning the proceeds of NOx 
allowance transfers. 


Subpart C—Permits 


§ 96.20 General NOx Budget trading 
program permit requirements. 

(a) For each NOx Budget source 
required to have a federally enforceable 
permit, such permit shall include a NOx 
Budget permit administered by the 
permitting authority. 

(1) For NOx Budget sources required 
to have a title V operating permit, the 
NOx Budget portion of the title V permit 
shall be administered in accordance 
with the permitting authority’s title V 
operating permits regulations 
promulgated under part 70 or 71 of this 
chapter, except as provided otherwise 
by this subpart or subpart I of this part. 
The applicable provisions of such title 
V operating permits regulations shall 
include, but are not limited to, those 
provisions addressing operating permit 
applications, operating permit 
application shield, operating permit 
duration, operating permit shield, 
operating permit issuance, operating 
permit revision and reopening, public 
participation, State review, and review 
by the Administrator. 


(2) For NOx Budget sources required 
to have a non-title V permit, the NOx 
Budget portion of the non-title V permit 
shall be administered in accordance 
with the permitting authority’s 
regulations promulgated to administer 
non-title V permits, except as provided 
otherwise by this subpart or subpart I of 
this part. The applicable provisions of 
such non-title V permits regulations 
may include, but are not limited to, 
provisions addressing permit 
applications, permit application shield, 
permit duration, permit shield, permit 
issuance, permit revision and 
reopening, public participation, State 
review, and review by the 
Administrator. 


(b) Each NOx Budget permit 
(including a draft or proposed NOx 
Budget permit, if applicable) shall 
contain all applicable NOx Budget 
Trading Program requirements and shall 
be a complete and segregable portion of 
the permit under paragraph (a) of this 
section. 


§96.21 Submission of NOx Budget permit 
applications. 


(a) Duty to apply. The NOx authorized 


' account representative of any NOx 


Budget source required to have a 
federally enforceable permit shall 
submit to the permitting authority a 
complete NOx Budget permit 
application under § 96.22 by the 
applicable deadline in paragraph (b) of 
this section. 
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(b)(1) For NOx Budget sources 
required to have a title V operating 
permit: 

(i) For any source, with one or more 
NOx Budget units under § 96.4 that 
commence operation before January 1, 
2000, the NOx authorized account 
representative shall submit a complete 
NOx Budget permit application under 
§ 96.22 covering such NOx Budget units 
to the permitting authority at least 18 
months (or such lesser time provided 
under the permitting authority’s title V 
operating permits regulations for final 
action on a permit application) before 
May 1, 2003. 

(ii) For any source, with any NOx 
Budget unit under § 96.4 that 
commences operation on or after 
January 1, 2000, the NOx authorized 
account representative shall submit a 
complete NOx Budget permit 
application under § 96.22 covering such 
NOx Budget unit to the permitting 
authority at least 18 months (or such 
lesser time provided under the 
permitting authority’s title V operating 
permits regulations for final action on a 
permit application) before the later of 
May 1, 2003 or the date on which the 
NOx Budget unit commences operation. 

(2) For NOx Budget sources required 
to have a non-title V permit: 

(i) For any source, with one or more 
NOx Budget units under § 96.4 that 
commence operation before January 1, 
2000, the NOx authorized account 
representative shall submit a complete 
NOx Budget permit application under 
§ 96.22 covering such NOx Budget units 
to the permitting authority at least 18 
months (or such lesser time provided 
under the permitting authority’s non- 
title V permits regulations for final 
action on a permit application) before 
May 1, 2003. 

(ii) For any source, with any NOx 
Budget unit under § 96.4 that 
commences operation on or after 
January 1, 2000, the NOx authorized 
account representative shall submit a 
complete NOx Budget permit 
application under § 96.22 covering such 
NOx Budget unit to the permitting 
authority at least 18 months (or such 
lesser time provided under the 
permitting authority’s non-title V 
permits regulations for final action on a 
permit application) before the later of 
May 1, 2003 or the date on which the 
NOx Budget unit commences operation. 

(c) Duty to reapply. (1) For a NOx 
Budget source required to have a title V 
operating permit, the NOx authorized 
account representative shall submit a 
complete NOx Budget permit 
application under § 96.22 for the NOx 
Budget source covering the NOx Budget 
units at the source in accordance with 


the permitting authority’s title V 
operating permits regulations 
addressing operating permit renewal. 

(2) For a NOx Budget source required 
to have a non-title V permit, the NOx 
authorized account representative shall 
submit a complete NOx Budget permit 
application under § 96.22 for the NOx 
Budget source covering the NOx Budget 
units at the source in accordance with 
the permitting authority’s non-title V 
permits regulations addressing permit 
renewal. 


§96.22 Information requirements for NOx 
Budget permit applications. 

A complete NOx Budget permit 
application shall include the following 
elements concerning the NOx Budget 
source for which the application is 
submitted, in a format prescribed by the 
permitting authority: - 

(a) Identification of the NOx Budget 
source, including plant name and the 
ORIS (Office of Regulatory Information 
Systems) or facility code assigned to the 
source by the Energy Information 
Administration, if applicable; 

(b) Identification of each NOx Budget 
unit at the NOx Budget source and 
whether it is a NOx Budget unit under 
§ 96.4 or under subpart I of this part; 

(c) The standard requirements under 
§ 96.6; and 

(d) For each NOx Budget opt-in unit 
at the NOx Budget source, the following 
certification statements by the NOx 
authorized account representative: 

(1) “I certify that each unit for which 
this permit application is submitted 
under subpart I of this part is not a NOx 
Budget unit under 40 CFR 96.4 and is 
not covered by a retired unit exemption 
under 40 CFR 96.5 that is in effect.” 

(2) If the application is for an initial 
NOx Budget opt-in permit, “I certify 
that each unit for which this permit 
application is submitted under subpart 
I is currently operating, as that term is 
defined under 40 CFR 96.2.” 


§96.23 NOx Budget permit contents. 

(a) Each NOx Budget permit 
(including any draft or proposed NOx 
Budget permit, if applicable) will 
contain, in a format prescribed by the 
permitting authority, all elements 
required for a complete NOx Budget 
permit application under § 96.22 as 
approved or adjusted by the permitting 
authority. 

(b) Each NOx Budget permit is 
deemed to incorporate automatically the 
definitions of terms under § 96.2 and, 
upon recordation by the Administrator 
under subparts F, G, or I of this part, 
every allocation, transfer, or deduction 
of a NOx allowance to or from the 
compliance accounts of the NOx Budget 


units covered by the permit or the 
overdraft account of the NOx Budget 
source covered by the permit. 


§ 96.24 Effective date of initial NOx Budget 
permit. 


The initial NOx Budget permit 
covering a NOx Budget unit for which 
a complete NOx Budget permit 
application is timely submitted under 
§ 96.21(b) shall become effective by the 
later of: 

(a) May 1, 2003; 

(b) May 1 of the year in which the 
NOx Budget unit commences operation, 
if the unit commences operation on or 
before May 1 of that year; 

(c) The date on which the NOx Budget 
unit commences operation, if the unit 
commences operation during a control 
period; or 

(cl) May 1 of the year following the 
year in which the NOx Budget unit 
commences operation, if the unit 
commences operation on or after 
October 1 of the year. 


§96.25 NOx Budget permit revisions. 

(a) For a NOx Budget source with a 
title V operating permit, except as 
provided in § 96.23(b), the permitting 
authority will revise the NOx Budget 
permit, as necessary, in accordance with 
the permitting authority’s title V 
operating permits regulations 
addressing permit revisions. 

(b) For a NOx Budget source with a 
nom-title V permit, except as provided 
in § 96.23(b), the permitting authority 
will revise the NOx Budget permit, as 
necessary, in accordance with the 
permitting authority’s non-title V 
permits regulations addressing permit 
revisions. 


Subpart D—Compliance Certification 


§ 96.30 Compliance certification report. 

(a) Applicability and deadline. For 
each control period in which one or 
more NOx Budget units at a source are 
subject to the NOx Budget emissions 
limitation, the NOx authorized account 
representative of the source shail submit 
to the permitting authority and the 
Administrator by November 30 of that 


-year, a compliance certification report 


for each source covering all such units. 

(b) Contents of report. The NOx 
authorized account representative shall 
include in the compliance certification 
report under paragraph (a) of this 
section the following elements, in a 
format prescribed by the Administrator, 
concerning each unit at the source and 
subject to the NOx Budget emissions 
limitation for the control period covered 
by the report: 

(1) Identification of each NOx Budget 
unit; 
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(2) At the NOx authorized account 
representative's option, the serial 
numbers of the NOx allowances that are 
to be deducted from each unit’s 
compliance account under § 96.54 for 
the control period; 

’ (3) At the NOx authorized account 
representative’s option, for units sharing 
a common stack and having NOx 
ernissions that are not monitored 
separately or apportioned in accordance 
with subpart H of this part, the 
percentage of allowances that is to be 
deducted from each unit’s compliance 
account under § 96.54(e); and 

(4) The compliance certification 
under paragraph (c) of this section. 

(c) Compliance certification. In the 
compliance certification report under 
paragraph (a) of this section, the NOx 
authorized account representative shall 
certify, based on reasonable inquiry of 

- those persons with primary 
responsibility for operating the source 
and the NOx Budget units at the source 
in compliance with the NOx Budget 
Trading Program, whether each NOx 
Budget unit for which the compliance 
certification is submitted was operated 
during the calendar year covered by the 
report in compliance with the 
requirements of the NOx Budget 
Trading Program applicable to the unit, 
including: 

(1) Whether the unit was operated in 
compliance with the NOx Budget 
emissions limitation; 

(2) Whether the monitoring plan that 
governs the unit has been maintained to 
reflect the actual operation and 
monitoring of the unit, and contains all 
information necessary to attribute NOx 
emissions to the unit, in accordance 
with subpart H of this part; 

(3) Whether all the NOx emissions 

_ from the unit, or a group of units 
(including the unit) using a common 
stack, were monitored or accounted for 
through the missing data procedures 
and reported in the quarterly monitoring 
reports, including whether conditional 
data were reported in the quarterly 
reports in accordance with subpart H of 
this part. If conditional data were 
reported, the owner or operator shall 
indicate whether the status of all 
conditional data has been resolved and 
all necessary quarterly report 
resubmissions has been made; 

(4) Whether the facts that form the 
basis for certification under subpart H of 
this part of each monitor at the unit or 
a group of units (including the unit) 
using a common stack, or for using an 
excepted monitoring method or 
alternative monitoring method approved 
under subpart H of this part, if any, has 
changed; and 


(5) If a change is required to be 
reported under paragraph (c)(4) of this 
section, specify the nature of the 
change, the reason for the change, when 
the change occurred, and how the unit’s 
compliance status was determined 
subsequent to the change, including 
what method was used to determine 
emissions when a change mandated the 
need for monitor recertification. 


§ 96.31 Permitting authority’s and 
Administrator's action on compliance 
certifications. 

. (a) The permitting authority or the 
Administrator may review and conduct 
independent audits concerning any 
compliance certification or any other 
submission under the NOx Budget 


Trading Program and make appropriate ~ 


adjustments of the information in the 
compliance certifications or other 
submissions, 

(b) The Administrator may deduct 
NOx allowances from or transfer NOx 
allowances to a unit’s compliance 
account or a source’s overdraft account 
based on the information in the 
compliance certifications or other 
submissions, as adjusted under 
paragraph (a) of this section. 


Subpart E—NO,x Allowance Allocations 


§96.40 State trading program budget. 

The State trading program budget 
allocated by the permitting authority 
under § 96.42 for a control period will 
equal the total number of tons of NOx 
emissions apportioned to the NOx 
Budget units under § 96.4 in the State 
for the control period, as determined by 
the applicable, approved State 
implementation plan. 


§ 96.41 Timing requirements for NOx 
aliowance allocations. 

(a) By September 30, 1999, the 
permitting authority will submit to the 
Administrator the NOx allowance 
allocations, in accordance with § 96.42, 
for the control periods in 2003, 2004, 
and 2005. 

(b) By April 1, 2003 and April 1 of 
each year thereafter, the permitting 
authority will submit to the 
Administrator the NOx allowance 
allocations, in accordance with § 96.42, 
for the control period in the year that is 
three years after the year of the 
applicable deadline for submission 
under this paragraph (b). If the 
permitting authority fails to submit to 
the Administrator the NOx allowance 
allocations in accordance with this 
paragraph (b), the Administrator will 
allocate, for the applicable control 


period, the same number of NOx 
allowances as were allocated for the 
preceding control period. 


(c) By April 1, 2004 and April 1 of 
each year thereafter, the permitting 
authority will submit to the 
Administrator the NOx allowance 
allocations, in accordance with § 96.42, 
for any NOx allowances remaining in 
the allocation set-aside for the prior 
control period. 


§96.42 NOx allowance allocations. 

(a)(1) The heat input (in mmBtu) used 
for calculating NOx allowance 
allocations for each NOx Budget unit 
under § 96.4 will be: 

(i) For a NOx allowance allocation 
under § 96.41(a), the average of the two 
highest amounts of the unit’s heat input 
for the control periods in 1995, 1996, 
and 1997 if the unit is under § 96.4(a)(1) 
or the control period in 1995 if the unit 
is under § 96.4(a)(2); and 

(ii) For a NOx allowance allocation 
under § 96.41(b), the unit’s heat input 
for the control period in the year that is 
four years before the year for which the 
NOx allocation is being calculated. 

(2) The unit’s total heat input for the 
control period in each year specified 
under paragraph (a)(1) of this section 
will be determined in accordance with 
part 75 of this chapter if the NOx Budget 
unit was otherwise subject+to the 
requirements of part 75 of this chapter 
for the year, or will be based on the best 
available data reported to the permitting 
authority for the unit if the unit was not 
otherwise subject to the requirements of 
part 75 of this chapter for the year. 

(b) For each control period under 
§ 96.41, the permitting authority will 
allocate to all NOx Budget units under 
§ 96.4(a)(1) in the State that commenced 
operation before May 1 of the period 
used to calculate heat input under 
paragraph (a)(1) of this section, a total 
number of NOx allowances equal to 95 
percent in 2003, 2004, and 2005, or 98 
percent thereafter, of the tons of NOx 
emissions in the State trading program 
budget apportioned to electric 
generating units under § 96.40 in 
accordance with the following 
procedures: 

(1) The permitting authority will 
allocate NOx allowances to each NOx 
Budget unit under § 96.4(a)(1) in an 
amount equaling 0.15 lb/mmBtu 
multiplied by the heat input determined 
under paragraph (a) of this section, 
rounded to the nearest whole NOx 
allowance as appropriate. 

(2) If the initial total number of NOx 
allowances allocated to all NOx Budget 
units under § 96.4(a)(1) in the State for 
a control period under paragraph (b)(1) 
of this section does not equal 95 percent 
in 2003, 2004, and 2005, or 98 percent 
thereafter, of the number of tons of NOx 
emissions in the State trading program 
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budget apportioned to electric 
generating units, the permitting 
authority will adjust the total number of 
NOx allowances allocated to all such 
NOx Budget units for the control period 
under paragraph (b)(1) of this section so 
that the total number of NOx allowances 
allocated equals 95 percent in 2003, 
2004, and 2005, or 98 percent thereafter, 
of the number of tons of NOx emissions 
in the State trading program budget 
apportioned to electric generating units. 

is adjustment will be made by: 
multiplying each unit’s allocation by 95 
percent in 2003, 2004, and 2005, or 98 
percent thereafter, of the number of tons 
of NOx emissions in the State trading 
program budget apportioned to electric 
generating units divided by the total 
number of NOx allowances allocated 
under paragraph (b)(1) of this section, 
and rounding to the nearest whole NOx 
allowance as appropriate. 

(c) For each control period under 
§ 96.41, the permitting authority will 
allocate to all NOx Budget units under 
§ 96.4(a)(2) in the State that commenced 
operation before May 1 of the period 
used to calculate heat input under 
paragraph (a)(1) of this section, a total 
number of NOx allowances equal to 95 
percent in 2003, 2004, and 2005, or 98 
percent thereafter, of the tons of NOx 
emissions in the State trading program 
budget apportioned to non-electric 
generating units under § 96.40 in 
accordance with the following 
procedures: 

(1) The permitting authority will 
allocate NOx allowances to each NOx 
Budget unit under § 96.4(a)(2) in an 
amount equaling 0.17 lb/mmBtu 
multiplied by the heat input determined 
under paragraph (a) of this section, 
rounded to the nearest whole NOx 
allowance as appropriate. 

(2) If the initial total number of NOx 
allowances allocated to all NOx Budget 
units under § 96.4(a)(2) in the State for 
a control period under paragraph (c)(1) 
of this section does not equal 95 percent 
in 2003, 2004, and 2005, or 98 percent 
thereafter, of the number of tons of NOx 
emissions in the State trading program 
budget apportioned to non-electric 
generating units, the permitting 
authority will adjust the total number of 
NOx allowances allocated to all such 
NOx Budget units for the control period 
under paragraph (c)(1) of this section so 
that the total number of NOx allowances 
allocated equals 95 percent.in 2003, 
2004, and 2005, or 98 percent thereafter, 
of the number of tons of NOx emissions 
in the State trading program budget 
apportioned to non-electric generating 
units. This adjustment will be made by: 
multiplying each unit’s allocation by 95 
percent in 2003, 2004, and 2005, or 98 


percent thereafter, of the number of tons 
of NOx emissions in the State trading 
program budget apportioned to non- 
electric generating units divided by the 
total number of NOx allowances 
allocated under paragraph (c)(1) of this 
section, and rounding to the nearest 
whole NOx allowance as appropriate. 

(d) For each control sated under 
§ 96.41, the permitting authority will 
allocate NOx allowances to NOx Budget 
units under § 96.4 in the State that 
commenced operation, or is projected to 
commence operation, on or after May 1 
of the period used to calculate heat 
input under paragraph (a)(1) of this 
section, in accordance with the 
following procedures: 

(1) The permitting authority will 
establish one allocation set-aside for 
each control period. Each allocation set- 
aside will be allocated NOx allowances 
equal to 5 percent in 2003, 2004, and 
2005, or 2 percent thereafter, of the tons 
of NOx emissions in the State trading 
program budget under § 96.40, rounded 
to the nearest whole NOx allowance as 
ap 

2) The NOx authorized account 
representative of a NOx Budget unit 
under paragraph (d) of this section may 
submit to the permitting authority a 
request, in writing or in a format 
specified by the permitting authority, to 
be allocated NOx allowances for no 
more than five consecutive control 
periods under § 96.41, starting with the 
control period during which the NOx 
Budget unit commenced, or is projected 
to commence, operation and ending 
with the control period preceding the 
control period for which it will receive 
an allocation under paragraph (b) or (c) 
of this section. The NOx allowance 
allocation request must be submitted 
prior to May 1 of the first control period 
for which the NOx allowance allocation 
is requested and after the date on which 
the permitting authority issues a permit 
to construct the NOx Budget unit. 

(3) In a NOx allowance allocation 
request under paragraph (d)(2) of this 
section, the NOx authorized account 
representative for units under 
§ 96.4(a)(1) may request for a control 
period NOx allowances in an amount 
that does not exceed 0.15 lb/mmBtu 
multiplied by the NOx Budget unit’s 
maximum design heat input (in mmBtu/ 
hr) multiplied by the number of hours 
remaining in the control period starting 
with the first day in the control period 
on which the unit operated or is 
projected to operate. 

(4) In a NOx allowance allocation 
request under paragraph (d)(2) of this 
section, the NOx authorized account 
representative for units under 
§ 96.4(a)(2) may request for a control 


period NOx allowances in an amount 
that does not exceed 0.17 1b/mmBtu 
multiplied by the NOx Budget unit’s 
maximum design heat input (in mmBtu/ 
hr) multiplied by the number of hours 
rernaining in the control period starting 
with the first day in the control period 
on which the unit operated or is 
projected to operate. 

(5) The permitting authority will 
review, and allocate NOx allowances 
pursuant to, each NOx allowance 
allocation request under paragraph 
(d)(2) of this section in the order that the 
request is received by the permitting 
authority. 

(i) Upon receipt of the NOx allowance 
allocation request, the permitting 
authority will determine whether, and 
will make any necessary adjustments to 
the request to ensure that, for units 
under § 96.4(a){1), the control period 
and the number of allowances specified 
are consistent with the requirements of 
paragraphs (d)(2) and (3) of this section 
and, for units under § 96.4{a)(2), the 
control period and the number of 
allowances specified are consistent with 
the requirements of paragraphs (d)(2) 
and (4) of this section. 

(ii) If the allocation set-aside for the 
control period for which NOx 
allowances are requested has an amount 
of NOx allowances not less than the 
number requested (as adjusted under 
paragraph (d)(5)(i) of this section), the 
permitting authority will allocate the 
arnount of the NOx allowances 
requested (as adjusted under paragraph 
(d)(5)(i) of this section) to the NOx 
Budget unit. 

(iii) If the allocation set-aside for the 
control period for which NOx 
allowances are requested has a smaller 
arnount of NOx allowances than the 
number requested (as adjusted under 
paragraph (d)(5)(i) of this section), the 
permitting authority will deny in part 
the request and allocate only the 
remaining number of NOx allowances in 
the allocation set-aside to the NOx 
Budget unit. 

(iv) Once an allocation set-aside for a 
control period has been depleted of all 
NOx allowances, the permitting 
authority will deny, and will not 
allocate any NOx allowances pursuant 
to, any NOx allowance allocation 
request under which NOx allowances 
have not already been allocated for the 
control period. 

(6) Within 60 days of receipt of a NOx 
allowance allocation request, the 
permitting authority will take 
appropriate action under paragraph 
(d)(5) of this section and notify the NOx 
authorized account representative that 
submitted the request and the 
Administrator of the number of NOx 
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allowances (if any) allocated for the 
control period to the NOx Budget unit. 

(e) For a NOx Budget unit that is 
allocated NOx allowances under 
paragraph (d) of this section for a 
control period, the Administrator will 
deduct NOx allowances under § 96.54(b) 
or (e) to account for the actual 
utilization of the unit during the control 
period. The Administrator will calculate 
the number of NOx allowances to be 
deducted to account for the unit’s actual 
utilization using the following formulas 
and rounding to the nearest whole NOx 
allowance as appropriate, provided that 
the number of NOx allowances to be 
deducted shall be zero if the number 
calculated is less than zero: 


NOx allowances deducted for actual 
utilization for units under § 96.4(a)(1) = 
(Unit’s NOx allowances allocated for 
control period) — (Unit's actual control 
period utilization x 0.15 lb/mmBtu); and 

NOx allowances deducted for actual 
utilization for units under § 96.4(a)(2) = 
(Unit’s NOx allowances allocated for 
control period) —(Unit’s actual control 
period utilization x 0.17 Ib/mmBtu) 

Where: 

“Unit’s NOx allowances allocated for 
control period” is the number of NOx 
allowances allocated to the unit for the 
control period under paragraph (d) of this 
section; and 

“Unit's actual control period utilization” is 
the utilization (in mmBtu), as defined in 
§ 96.2, of the unit during the control period. 


(f) After making the deductions for 
compliance under § 96.54(b) or (e) for a 
control period, the Administrator will 
notify the permitting authority whether 
any NOx allowances remain in the 
allocation set-aside for the control 
period. The permitting authority will 
allocate any such NOx allowances to the 
NOx Budget units in the State using the 
following formula and rounding to the 
nearest whole NOx allowance as 
appropriate: 

Unit’s share of NOx allowances remaining in 
allocation set-aside = Total NOx 
allowances remaining in allocation set- 
aside x (Unit’s NOx allowance allocation 
+ (State trading program budget 
excluding allocation set-aside) 

Where: 

“Total NOx allowances remaining in 
allocation set-aside” is the total number of 
NOx allowances remaining in the allocation 
set-aside for the control period to which the 
allocation set-aside applies; 

“Unit’s NOx allowance allocation” is the 
number of NOx allowances allocated under 
paragraph (b) or (c) of this section to the unit 
for the control period to which the allocation 
set-aside applies; and 

“State trading program budget excluding 
allocation set-aside” is the State. trading 
program budget under § 96.40 for the control 
period to which the allocation set-aside 
applies multiplied by 95 percent if the 


control period is in 2003, 2004, or 2005 or 

98 percent if the control period is in any year 
thereafter, rounded to the nearest whole NOx 
allowance as appropriate. 


Subpart F—NOx Allowance Tracking 
System 


§96.50 NOx Allowance Tracking System 
accounts. 

(a) Nature and function of compliance 
accounts and overdraft accounts. 
Consistent with § 96.51(a), the 
Administrator will establish one 
compliance account for each NOx 
Budget unit and one overdraft account 
for each source with one or more NOx 
Budget units. Allocations of NOx 
allowances pursuant to subpart E of this 
part or § 96.88 and deductions or 
transfers of NOx allowances pursuant to 
§ 96.31, § 96.54, § 96.56, subpart G of 
this part, or subpart I of this part will 
be recorded in the compliance accounts 
or overdraft accounts in accordance 
with this subpart. 

(b) Nature and function of general 
accounts. Consistent with § 96.51(b), the 
Administrator will establish, upon 
request, a general account for any 
person. Transfers of allowances 
pursuant to subpart G of this part will 
be recorded in the general account in 
accordance with this subpart. 


§ 96.51 Establishment of accounts. 

(a) Compliance accounts and 
overdraft accounts. Upon receipt of a 
complete account certificate of 
representation under § 96.13, the 
Administrator will establish: 

(1) A compliance account for each 
NOx Budget unit for which the account 
certificate of representation was 
submitted; and 

(2) An overdraft account for each 
source for which the account certificate 
of representation was submitted and 
that has two or more NOx Budget units. 

(b) General accounts. (1) Any person 
may apply to open a general account for 
the purpose of holding and transferring 
allowances. A complete application for 
a general account shall be submitted to 
the Administrator and shall include the 
following elements in a format 
prescribed by the Administrator: 

(i) Name, mailing address, e-mail 
address (if any), telephone number, and 
facsimile transmission number (if any) 
of the NOx authorized account 
representative and any alternate NOx 
authorized account representative; 

(ii) At the option of the NOx 
authorized account representative, 
organization name and type of 
organization; 

iii) A list of all persons subject to a 
binding agreement for the NOx 
authorized account representative or 


any alternate NOx authorized account 
representative to represent their 
ownership interest with respect to the 
allowances held in the general account; 

(iv) The following certification 
statement by the NOx authorized 
account representative and any alternate 
NOx authorized account representative: 
“I certify that I was selected as the NOx 
authorized account representative or the 
NOx alternate authorized account 
representative, as applicable, by an 
agreement that is binding on all persons 
who have an ownership interest with 
respect to allowances held in the 
general account. I certify that I have all 
the necessary authority to carry out my 
duties and responsibilities under the 
NOx Budget Trading Program on behalf 
of such persons and that each such 
person shall be fully bound by my 
representations, actions, inactions, or 
submissions and by any order or 
decision issued to me by the 
Administrator or a court regarding the 
general account.” 

(v) The signature of the NOx 
authorized account representative and 
any alternate NOx authorized account 
representative and the dates signed. 

(vi) Unless otherwise required by the 
permitting authority or the 
Administrator, documents of agreement 
referred to in the account certificate of 
representation shall not be submitted to 
the permitting authority or the 
Administrator. Neither the permitting 
authority nor the Administrator shall be 
under any obligation to review or 
evaluate the sufficiency of such 
documents, if submitted. 

(2) Upon receipt by the Administrator 
of a complete application for a general 
account under paragraph (b)(1) of this 
section: 

(i) The Administrator will establish a 
general account for the person or 
persons for whom the application is 
submitted. 

(ii) The NOx authorized account 
representative and any alternate NOx 
authorized account representative for 
the general account shall represent and, 
by his or her representations, actions, 
inactions, or submissions, legally bind 
each person who has an ownership 
interest with respect to NOx allowances 
held in the general account in all 
matters pertaining to the NOx Budget 
Trading Program, not withstanding any 
agreement between the NOx authorized 
account representative or any alternate 
NOx authorized account representative 
and such person. Any such person shall 
be bound by any order or decision 
issued to the NOx authorized account 
representative or any alternate NOx 
authorized account representative by 
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the Administrator or a court regarding 
the general account. 

(iii) Each submission concerning the 
general account shall be submitted, 
signed, and certified by the NOx 
authorized account representative or 
any alternate NOx authorized account 
representative for the persons having an 
ownership interest with respect to NOx 
allowances held in the general account. 
Each such submission shall include the 
following certification statement by the 
NOx authorized account representative 
or any alternate NOx authorized account 
representative any: “I am authorized to 
make this submission on behalf of the 
persons having an ownership interest 
with respect to the NOx allowances held 
in the general account. I certify under 
penalty of law that I have personally 
examined, and am familiar with, the 
statements and information submitted 
in this document and all its 
attachments. Based on my inquiry of 
those individuals with primary 
responsibility for obtaining the 
information, I certify that the statements 
and information are to the best of my 
knowledge and belief true, accurate, and 
complete. I am aware that there are 
significant penalties for submitting false 
statements and information or omitting 
required statements and information, 
including the possibility of fine or 
imprisonment.” 

iv) The Administrator will accept or 
act on a submission concerning the 
general account only if the submission 
has been made, signed, and certified in 
accordance with paragraph (b)(2)(iii) of 
this section. 

(3)(i) An application for a general 
account may designate one and only one 
NOx authorized account representative 
and one and only one alternate NOx 
authorized account representative who 
may act on behaif of the NOx authorized 
account representative. The agreement 
by which the alternate NOx authorized 
account representative is selected shall 
include a procedure for authorizing the 
alternate NOx authorized account 
representative to act in lieu of the NOx 
authorized account representative. 

(ii) Upon receipt by the Administrator 
of a complete application for a general 
account under paragraph (b)(1) of this 
section, any representation, action, 
inaction, or submission by any alternate 
NOx authorized account representative 
shall be deemed to be a representation, 
action, inaction, or submission by the 
NOx authorized account representative. 

(4)(i) The NOx authorized account 
representative for a general account may 
be changed at any time upon receipt by 
the Administrator of a superseding 
complete application for a general 
account under paragraph (b)(1) of this 


section. Notwithstanding any such 
change, all representations, actions, 
inactions, and submissions by the 
previous NOx authorized account 
representative prior to the time and date 
when the Administrator receives the 
superseding application for a general 
account shall be binding on the new 
NOx authorized account representative 
and the persons with an ownership 
interest with respect to the allowances 
in the general account. 

(ii) The alternate NOx authorized 
account representative for a general 
account may be changed at any time 
upon receipt by the Administrator of a 
superseding complete application for a 
general account under paragraph (b)(1) 
of this section. Notwithstanding any 
such change, all representations, 
actions, inactions, and submissions by 
the previous alternate NOx authorized 
account representative prior to the time 
and date when the Administrator 
receives the superseding application for 
a general account shall be binding on 
the new alternate NOx authorized 
account representative and the persons 
with an ownership interest with respect 
to the allowances in the general 
account. 

(iii)(A) In the event a new person 
having an ownership interest with 
respect to NOx allowances in the 
general account is not included in the 
list of such persons in the account 
certificate of representation, such new 
person shall be deemed to be subject to 
and bound by the account certificate of 
representation, the representation, 
actions, inactions, and submissions of 
the NOx authorized account 
representative and any alternate NOx 
authorized account representative of the 
source or unit, and the decisions, 
orders, actions, and inactions of the 
Administrator, as if the new person 
were included in such list. 

(B) Within 30 days following any 
change in the persons having an 
ownership interest with respect to NOx 
allowances in the general account, 
including the addition of persons, the 
NOx authorized account representative 
or any alternate NOx authorized account 
representative shall submit a revision to 
the application for a general account 
amending the list of persons having an 
ownership interest with respect to the 
NOx allowances in the general account 
to include the change. 

(5)(i) Once a complete application for 
a general account under paragraph (b)(1) 
of this section has been submitted and 
received, the Administrator will rely on 
the application unless and until a 
superseding complete application for a 
general account under paragraph (b)(1) 


of this section is received by the 
Administrator. 

(ii) Except as provided in paragraph 
(b){4) of this section, no objection or 
other communication submitted to the 
Administrator concerning the 
authorization, or any representation, 
action, inaction, or submission of the 
NOx authorized account representative 
or any alternate NOx authorized account 
representative for a general account 
shall affect any representation, action, 
inaction, or submission of the NOx 
authorized account representative or 
any alternate NOx authorized account 
representative or the finality of any 
decision or order by the Administrator 
under the NOx Budget Trading Program. 

(iii) The Administrator will not 
adjudicate any private legal dispute 
concerning the authorization or any 
representation, action, inaction, or 
submission of the NOx authorized 
account representative or any alternate 
NOx authorized account representative 
for a general account, including private 
legal disputes concerning the proceeds 
of NOx allowance transfers. 

(c) Account identification. The 
Administrator will assign a unique 
identifying number to each account 
established under paragraph (a) or (b) of 
this section. 


§96.52 NOx Allowance Tracking System 
responsibilities of NOx authorized account 
representative. 

(a) Following the establishment of a 
NOx Allowance Tracking System 
account, all submissions to the 
Administrator pertaining to the account, 
including, but not limited to, 
submissions concerning the deduction 
or transfer of NOx allowances in the 
account, shall be made only by the NOx 
authorized account representative for 
the account. 

(b) Authorized account representative 
identification. The Administrator will 
assign a unique identifying number to 
each NOx authorized account 
representative. 


§ 96.53 Recordation of NOx allowance 
allocations. 

(a) The Administrator will record the 
NOx allowances for 2003 in the NOx 
Budget units’ compliance accounts and 
the allocation set-asides, as allocated 
under subpart E of this part. The 
Administrator will also record the NOx 
allowances allocated under § 96.88(a)(1) 
for each NOx Budget opt-in source in its 
compliance account. 

(b) Each year, after the Administrator 
has made all deductions from a NOx 
Budget unit’s compliance account and 
the overdraft account pursuant to 
§ 96.54, the Administrator will record 
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NOx allowances, as allocated to the unit 
under subpart E of this part or under 

§ 96.88(a)(2), in the compliance account 
for the year after the last year for which 
allowances were previously allocated to 
the compliance account. Each year, the 
Administrator will also record NOx 
allowances, as allocated under subpart E 
of this part, in the allocation set-aside 
for the year after the last year for which 
allowances were previously allocated to 
an allocation set-aside. 

(c) Serial numbers for allocated NOx 
allowances. When allocating NOx 
allowances to and recording them in an 
account, the Administrator will assign 
each NOx allowance a unique 
identification number that will include 
digits identifying the year for which the 
NOx allowance is allocated. 


§96.54 Compliance. 

(a) NOx allowance transfer deadline. 
The NOx allowances are available to be 
deducted for compliance with a unit’s 
NOx Budget emissions limitation for a 
control period in a given year only if the 
NOx allowances: 

(1) Were allocated for a control period 
in a prior or the same year; and 

(2) Are held in the unit’s compliance 
account, or the overdraft account of the 
source where the unit is located, as of 
the NOx allowance transfer deadline for 
that control period or are transferred 
into the compliance account or 
overdraft account by a NOx allowance 
transfer correctly submitted for 
recordation under § 96.60 by the NOx 
allowance transfer deadline for that 
control period. 

(b) Deductions for compliance. (1) 
Following the recordation, in 
accordance with § 96.61, of NOx 
allowance transfers submitted for 
recordation in the unit’s compliance 
account or the overdraft account of the 
source where the unit is located by the 
NOx allowance transfer deadline for a 
control period, the Administrator will 
deduct NOx allowances available under 
paragraph (a) of this section to cover the 
unit’s NOx emissions (as determined in 
accordance with subpart H of this part), 
or to account for actual utilization under 
§ 96.42(e), for the control period: 

(i) From the compliance account; and 

(ii) Only if no more NOx allowances 
available under paragraph (a) of this 
section remain in the compliance 
account, from the overdraft account. In 
deducting allowances for units at the 
source from the overdraft account, the 
Administrator will begin with the unit 
having the compliance account with the 
lowest NOx Allowance Tracking System 
account number and end with the unit 
having the compliance account with the 


highest NOx Allowance Tracking 


System account number (with account 
numbers sorted beginning with the left- 
most character and ending with the 
right-most character and the letter 
characters assigned values in 
alphabetical order and less than all 
numeric characters). 

(2) The Administrator will deduct 
NOx allowances first under paragraph 
(b)(1)(i) of this section and then under 
paragraph (b)(1)(ii) of this section: 

(i) Until the number of NOx 
allowances deducted for the control 
period equals the number of tons of 
NOx emissions, determined in 
accordance with subpart H of this part, 
from the unit for the control period for 
which compliance is being determined, 
plus the number of NOx allowances 
required for deduction to account for 
actual utilization under § 96.42(e) for 
the control period; or 

(ii) Until no more NOx allowances 
available under paragraph (a) of this 
section remain in the respective 


account. 

(c)(1) Identification of NOx 
allowances by serial number. The NOx 
authorized account representative for 
each compliance account may identify 
by serial number the NOx allowances to 
be deducted from the unit’s compliance 
account under paragraph (b), (d), or (e) 
of this section. Such identification shall 
be made in the compliance certification 
report submitted in accordance with 
§ 96.30. 

(2) First-in, first-out. The 
Administrator will deduct NOx 
allowances for a control period from the 
compliance account, in the absence of 
an identification or in the case of a 
partial identification of NOx allowances 
by serial number under paragraph (c)(1) 
of this section, or the overdraft account 
on a first-in, first-out (FIFO) accounting 
basis in the following order: 

(i) Those NOx allowances that were 
allocated for the control period to the 
unit under subpart E or I of this part; 

(ii) Those NOx allowances that were 
allocated for the contro! period to any 
unit and transferred and recorded in the 
account pursuant to subpart G of this 
part, in order of their date of — 
recordation; 

(iii) Those NOx allowances that were 
allocated for a prior control period to 
the unit under subpart E or I of this part; 
and 

(iv) Those NOx allowances that were 
allocated for a prior control period to 
any unit and transferred and recorded in 
the account pursuant to subpart G of 
this part, in order of their date of 
recordation. 

(d) Deductions for excess emissions. 
(1) After making the deductions for 
compliance under paragraph (b) of this 


section, the Administrator will deduct 
from the unit’s compliance account or 
the overdraft account of the source 
where the unit is located a number of 
NOx allowances, allocated for a control 
period after the control period in which 
the unit has excess emissions, equal to 
three times the number of the unit’s 
excess emissions. 

(2) If the compliance account or 
overdraft account does not contain 
sufficient NOx allowances, the 
Administrator will deduct the required 
number of NOx allowances, regardless 
of the control period for which they 
were allocated, whenever NOx 
allowances are recorded in either 
account. 

(3) Any allowance deduction required 
under paragraph (d) of this section shall 
not affect the liability of the owners and 
operators of the NOx Budget unit for 
any fine, penalty, or assessment, or their 
obligation to comply with any other 
remedy, for the same violation, as 
ordered under the CAA or applicable 
State law. The following guidelines will 
be followed in assessing fines, penalties 
or other obligations: 

(i) For purposes of determining the 
number of days of violation, if a NOx 
Budget unit has excess emissions for a 
control period, each day in the control 
period (153 days) constitutes a day in 
violation unless the owners and 
operators of the unit demonstrate that a 
lesser number of days should be 
considered. 

(ii) Each ton of excess emissions is a 
separate violation. 

e) Deductions for units sharing a 
common stack. In the case of units 
sharing a common stack and having 
emissions that are not separately 
monitored or apportioned in accordance 
with subpart H of this part: 

(1) The NOx authorized account 
representative of the units may identify 
the percentage of NOx allowances to be 
deducted from each such unit’s 


_ compliance account to cover the unit’s 


share of NOx emissions from the 
common stack for a control period. Such 
identification shall be made in the 
compliance certification report 
submitted in accordance with § 96.30. 
(2) Notwithstanding paragraph 
(b)(2)(i) of this section, the 
Administrator will deduct NOx 
allowances for each such unit until the 
number of NOx allowances deducted 
equals the unit’s identified percentage 
(under paragraph (e)(1) of this section) 
of the number of tons of NOx emissions, 
as determined in accordance with . 
subpart H of this part, from the common 
stack for the control period for which 
compliance is being determined or, if no 
percentage is identified, an equal 
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percentage for each such unit, plus the 
number of allowances required for 
deduction to account for actual 
utilization under § 96.42(e) for the 
control period. 

(f) The Administrator will record in 
the appropriate compliance account or 
overdraft account al! deductions from 
such an account pursuant to paragraphs 
(b), (d), or (e) of this section. 


§96.55 Banking. 

(a) NOx allowances may be banked for 
future use or transfer in a compliance 
account, an overdraft account, or a 
general account, as follows: 

(1) Any NOx allowance that is held in 
a compliance account, an overdraft 
account, or a general account will 
remain in such account unless and until 
the NOx allowance is deducted or 
transferred under § 96.31, § 96.54, 

§ 96.56, subpart G of this part, or 
subpart I of this part. 

(2) The Administrator will designate, 
as a “‘banked”” NOx allowance, any NOx 
allowance that remains in a compliance 
account, an overdraft account, or a 
general account after the Administrator 
has made all deductions for a given 
control period from the compliance 
account or overdraft account pursuant 
to § 96.54. 

(b) Each year starting in 2004, after 
the Administrator has completed the 
designation of banked NOx allowances 
under paragraph (a)(2) of this section 
and before May 1 of the year, the 
Administrator will determine the extent 
to which banked NOx allowances may 
be used for compliance in the control 
period for the current year, as follows: 

(1) The Administrator will determine 
the total number of banked NOx 
allowances held in compliance 
accounts, overdraft accounts, or general 
accounts. 

(2) If the total number of banked NOx 
allowances determined, under 
paragraph (b)(1) of this section, to be 
held in compliance accounts, overdraft 
accounts, or general accounts is less 
than or equal to 10% of the sum of the 
State trading program budgets for the 
control period for the States in which 
‘ NOx Budget units are located, any 
banked NOx allowance may be 
deducted for compliance in accordance 
with § 96.54. 

(3) If the total number of banked NOx 
allowances determined, under 
paragraph (b)(1) of this section, to be 
held in compliance accounts, overdraft 
accounts, or general accounts exceeds 
10% of the sum of the State trading 
program budgets for the control period 
for the States in which NOx Budget 
units are located, any banked allowance 
may be deducted for compliance in 


accordance with § 96.54, except as 
follows: 

(i) The Administrator will determine 
the following ratio: 0.10 multiplied by 
the sum of the State trading program 
budgets for the control period for the 
States in which NOx Budget units are 
located and divided by the total number 
of banked NOx allowances determined, 
under paragraph (b)(1) of this section, to 
be held in compliance accounts, 
overdraft accounts, or general accounts. 

(ii) The Administrator will multiply 
the number of banked NOx allowances 
in each compliance account or overdraft 
account. The resulting product is the 
number of banked NOx allowances in 
the account that may be deducted for 
compliance in accordance with § 96.54. 
Any banked NOx allowances in excess 
of the resulting product may be 
deducted for compliance in accordance 
with § 96.54, except that, if such NOx 
allowances are used to make a 
deduction, two such NOx allowances 
must be deducted for each deduction of 
one NOx allowance required under 
§ 96.54. 

(c) Any NOx Budget unit may reduce 
its NOx emission rate in the 2001 or 
2002 control period, the owner or 
operator of the unit may request early 
reduction credits, and the permitting 
authority may allocate NOx allowances 
in 2003 to the unit in accordance with 
the following requirements. 

(1) Each NOx Budget unit for which 
the owner or operator requests any early 
reduction credits under paragraph (c)(4) 
of this section shall monitor NOx 
emissions in accordance with subpart H 
of this part starting in the 2000 control 
period and for each control period for 
which such early reduction credits are 
requested. The unit’s monitoring system 
availability shall be not less than 90 
percent during the 2000 control period, 
and the unit must be in compliance 
with any applicable State or Federal 
emissions or emissions-related 
requirements. 

2) NOx emission rate and heat input 
under paragrephs (c)(3) through (5) of 
this section shall be determined in 
accordance with sub H of this part. 

(3) Each NOx Budget unit for which 
the owner or operator requests any early 
reduction credits under paragraph (c)(4) 
of this section shall reduce its NOx 
emission rate, for each contrel period 
for which early reduction credits are 
requested, to less than both 0.25 Ib/ 
mmBtu and 80 percent of the unit’s NOx 
emission rate in the 2000 control period. 

(4) The NOx authorized account 
representative of a NOx Budget unit that 
meets the requirements of paragraphs 
(c)(1)and (3) of this section may submit 
to the permitting authority a request for 


early reduction credits for the unit 
based on NOx emission rate reductions 
macle by the unit in the control period 
for 2001 or 2002 in accordance with 
paragraph (c)(3) of this section. 

(i) In the early reduction credit 
request, the NOx authorized account 
may request early reduction credits for 
such control period in an amount equal 
to the unit’s heat input for such control 
period multiplied by the difference 
between 0.25 lb/mmBtu and the unit’s 
NOx emission rate for such control 
period, divided by 2000 lb/ton, and 
rounded to the nearest ton. 

(ii) The early reduction credit request 
must be submitted, in a format specified 
by the permitting authority, by October 
31 of the year in which the NOx 
emission rate reductions on which the 
request is based are made or such later 
date approved by the permitting 
authority. 

(5) The permitting authority will 
allocate NOx allowances, to NOx Budget 
units meeting the requirements of 
paragraphs (c)(1) and (3) of this section 
and covered by early reduction requests 
meeting the requirements of paragraph 
(c)(4)(ii) of this section, in accordance 
with the following procedures: 

(i) Upon receipt of each early 
reduction credit request, the permitting 
authority will accept the request only if 
the requirements of paragraphs (c)(1), 
(c)(3), and (c)(4)(ii) of this section are 
met and, if the request is accepted, will 
make any necessary adjustments to the 
request to ensure that the amount of the 
early reduction credits requested meets 
the requirement of paragraphs (c)(2) and 
(4) of this section. 

(ii) If the State’s compliance 
supplement pool has an amount of NOx 
allowances not less than the number of 
early reduction credits in all accepted 
early reduction credit requests for 2001 
and 2002 (as adjusted under paragraph 
(c)(5)(i) of this section), the permitting 
authority will allocate to each NOx 
Budget unit covered by such accepted 
requests one allowance for each early 
reduction credit requested (as adjusted 
under paragraph (c)(5)(i) of this section). 

(iii) If the State’s compliance 
supplement pool has a smaller amount 
of NOx allowances than the number of 
early reduction credits in all accepted 
early reduction credit requests for 2001 
and 2002 (as adjusted under paragraph 
(c)(5)(i) of this section), the permitting 
authority will allocate NOx allowances 
to each NOx Budget unit covered by 
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such accepted requests according to the 

following formula: 

Unit’s allocated early reduction credits = 
((Unit'’s adjusted early reduction credits) 
/ (Total adjusted early reduction credits 
requested by all units)] x (Available NOx 
allowances from the State’s compliance 
supplement pool) 

where: 

“Unit's adjusted early reduction credits” is 
the number of early reduction credits for the 
unit for 2001 and 2002 in accepted early 
reduction credit requests, as adjusted under 
paragraph (c)(5)(i) of this section. 

“Total adjusted early reduction credits 
requested by all units” is the number of early 
reduction credits for all units for 2001 and 
2002 in accepted early reduction credit 
requests, as adjusted under paragraph (c)(5)(i) 
of this section. 

“Available NOx allowances from the 
State’s compliance supplement pool” is the 
number of NOx allowances in the State’s 
compliance supplement pool and available 
for early reduction credits for 2001 and 2002. 


(6) By May 1, 2003, the permitting 
authority will submit to the 
Administrator the allocations of NOx 
allowances determined under paragraph 
(c)(5) of this section. The Administrator 
will record such allocations to the 
extent that they are consistent with the 
requirements of paragraphs (c)(1) 
through (5) of this section: 

(7) NOx allowances recorded under 
paragraph (c)(6) of this section may be 
deducted for compliance under § 96.54 
for the control periods in 2003 or 2004. 
Notwithstanding paragraph (a) of this 
section, the Administrator will deduct 
as retired any NOx allowance that is 
recorded under paragraph (c)(6) of this 
section and is not deducted for 
compliance in accordance with § 96.54 
for the control period in 2003 or 2004. 

(8) NOx allowances recorded under 
paragraph (c)(6) of this section are 
treated as banked allowances in 2004 for 
the purposes of paragraphs (a) and (b) of 
this section. 


§ 96.56 Account error. 

The Administrator may, at his or her 
sole discretion and on his or her own 
motion, correct any error in any NOx 
Allowance Tracking System account. 
Within 10 business days of making such 
correction, the Administrator will notify 
the NOx authorized account 
representative for the account. 


§ 96.57 Closing of general accounts. 

(a) The NOx authorized account 
representative of a general account may 
instruct the Administrator to close the 
account by submitting a statement 
requesting deletion of the account from 
the NOx Allowance Tracking System 
and by correctly submitting for 
recordation under § 96.60 an allowance 


transfer of all NOx allowances in the 
account to one or more other NOx 
Allowance Tracking System accounts. 

(b) If a general account shows no 
activity for a period of a year or more 
and does not contain any NOx 
allowances, the Administrator may 
notify the NOx authorized account 
representative for the account that the 
account will be closed and deieted from 
the NOx Allowance Tracking System 
following 20 business days after the 
notice is sent. The account will be 
closed after the 20-day period unless 
before the end of the 20-day period the 
Administrator receives a correctly 
submitted transfer of NOx allowances 
into the account under § 96.60 or a 
statement submitted. by the NOx 
authorized account representative 
demonstrating to the satisfaction of the 
Administrator good cause as to why the 
account should not be closed. 


Subpart G—NO x Allowance Transfers 


§ 96.60 Submission of NOx allowance 
transfers. 

The NOx authorized account 
representatives seeking recordation of a 
NOx allowance transfer shall submit the 
transfer to the Administrator. To be 
considered correctly submitted, the NOx 
allowance transfer shall include the 
following elements in a format specified 
by the Administrator: 

(a) The numbers identifying both the 
transferor and transferee accounts; 

(b) A specification by serial number of 
each NOx allowance to be transferred; 
and 

(c) The printed name and signature of 
the NOx authorized account 
representative of the transferor account 
and the date signed. 


§ 96.61 EPA recordation. 

(a) Within 5 business days of 
receiving a NOx allowance transfer, 
except as provided in paragraph (b) of 
this section, the Administrator will 
record a NOx allowance transfer by 
moving each NOx allowance from the 
transferor account to the transferee 
account as specified by the request, 
provided that: 

(1) The transfer is correctly submitted 
under § 96.60; 

(2) The transferor account includes 
each NOx allowance identified by serial 
number in the transfer; and 

(3) The transfer meets all other 
requirements of this part. 

(b) A NOx allowance transfer that is 
submitted for recordation following the 
NOx allowance transfer deadline and 
that includes any NOx allowances 
allocated for a control period prior to or 
the same as the control period to which 


the NOx allowance transfer deadline 
applies will not be recorded until after 
completion of the process of recordation 
of NOx allowance allocations in 

§ 96.53(b). 

(c) Where a NOx allowance transfer 
submitted for recordation fails to meet 
the requirements of paragraph (a) of this 
section, the Administrator will not 
record such transfer. 


§ 96.62 Notification. 

(a) Notification of recordation. Within 
5 business days of recordation of a NOx 
allowance transfer under § 96.61, the 
Administrator will notify each party to 
the transfer. Notice will be given to the 
NOx authorized account representatives 
of both the transferror and transferee 
accounts. 

(b) Notification of non-recordation. 
Within 10 business days of receipt of a 
NOx allowance transfer that fails to 
meet the requirements of § 96.61(a), the 
Administrator will notify the NOx 
authorized account representatives of 
both accounts subject to the transfer of: 

(1) A decision not to record the 
transfer, and (2) The reasons for such 
non-recordation. 

(c) Nothing in this section shall 
preclude the submission of a NOx 
allowance transfer for recordation 
following notification of non- 
recordation. 


Subpart H—Monitoring and Reporting 


§ 96.70 General requirements. 

The owners and operators, and to the 
extent applicable, the NOx authorized 
account representative of a NOx Budget 
unit, shall comply with the monitoring 
and reporting requirements as provided 
in this subpart and in subpart H of part 
75 of this chapter. For purposes of 
complying with such requirements, the 
definitions in § 96.2 and in § 72.2 of this 
chapter shall apply, and the terms 
“affected unit,” “designated 
representative,” and “continuous 
emission monitoring system”’ (or 
‘“‘CEMS”) in part 75 of this chapter shall 
be replaced by the terms ‘NOx Budget 
unit,” “NOx authorized account 
representative,” and “continuous 
emission monitoring system” (or 
“CEMS”), respectively, as defined in 
§ 96.2. 

(a) Requirements for installation, 
certification, and data accounting. The 
owner or operator of each NOx Budget 
unit must meet the following 
requirements. These provisions also 
apply to a unit for which an application 
for a NOx Budget opt-in permit is 
submitted and not denied or withdrawn, 
as provided in subpart I of this part: 

&) Install all monitoring systems 
required under this subpart for 
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monitoring NOx mass. This includes all 
systems required to monitor NOx 
emission rate, NOx concentration, heat 
input, and flow, in accordance with 

§§ 75.72 and 75.76. 

(2) Install all monitoring systems for 
monitoring heat input, if required under 
§ 96.76 for developing NOx allowance 
allocations. 

(3) Successfully complete all 
certification tests required under § 96.71 
and meet all other provisions of this 
subpart and part 75 of this chapter 
applicable to the monitoring systems 
under paragraphs (a)(1) and (2) of this 
section. 

(4) Record, and report data from the 
monitoring systems under paragraphs 
(a)(1) and (2) of this section. 

(b) Compliance dates. The owner or 
operator must meet the requirements of 
paragraphs (a)(1) through (a)(3) of this 
section on or before the following dates 
and must record and report data on and 
after the following dates: 

(1) NOx Budget units for which the 
owner or operator intends to apply for 
early reduction credits under § 96.55(d) 
must comply with the requirements of 
this subpart by May 1, 2000. 

(2) Except for NOx Budget units under 
paragraph (b)(1) of this section, NOx 
Budget units under § 96.4 that 
commence operation before January 1, 
2002, must comply with the 
requirements of this subpart by May 1, 
2002. 

(3) NOx Budget units under § 96.4 
that commence operation on or after 
January 1, 2002 and that report on an 
annual basis under § 96.74(d) must 
comply with the requirements of this 
subpart by the later of the following 
dates: 

(i) May 1, 2002; or 

(ii) The earlier of: 

(A) 180 days after the date on which 
the unit commences operation or, (B) 
For units under § 96.4(a)(1), 90 days 
after the date on which the unit 
commences commercial operation. 

(4) NOx Budget units under § 96.4 
that commence operation on or after 
January 1, 2002 and that report on a 
control season basis under § 96.74(d) 
must comply with the requirements of 
this subpart by the later of the following 
dates: 

(i) The earlier of: 

(A) 180 days after the date on which 
the unit commences operation or, 

(B) For units under § 96.4(a)(1), 90 
days after the date on which the unit 
commences commercial operation. 

(ii) However, if the applicable 
deadline under paragraph (b)(4)(i) 
section does not occur during a control 
period, May 1; immediately following 


the date determined in accordance with 
paragraph (b)(4)(i) of this section. 

(5) For a NOx Budget unit with a new 
stack or flue for which construction is 
completed after the applicable deadline 
under paragraph ( b)(1), (b)(2) or (b)(3) 
of this section or subpart I of this part: 

(i) 90 days after the date on which 
emissions first exit to the atmosphere 
through the new stack or flue; 

(ii) However, if the unit reports on a 
control season basis under § 96.74(d) 
and the applicable deadline under 
paragraph (b)(5)(i) of this section does 
not occur during the control period, 
May 1 immediately following the 
applicable deadline in paragraph 
(b)(5)(i) of this section. 

(6) For a unit for which an application 
for a NOx Budget opt in permit is 
submitted and not denied or withdrawn, 
the compliance dates specified under 
sub I of this part. 

(c) Reporting data prior to initial 
certification. (1) The owner or operator 
of a NOx Budget unit that misses the 
certification deadline under paragraph 
(b)(1) of this section is not eligible to 
apply for early reduction credits. The 
owner or operator of the unit becomes 
under }(2) of this section. 

(2) the me or operator of a NOx 
Budget under paragraphs (b)(3) or (b)(4) 
of this section must determine, record 
and report NOx mass, heat input (if 
required for purposes of allocations) and 
any other values required to determine 
NOx Mass (e.g. NOx emission rate and 
heat input or NOx concentration and 
stack flow) using the provisions of 
§ 75.70(g) of this chapter, from the date 
and hour that the unit starts operating 
until all required certification tests are 
successfully completed. 

(d) Prohibitions. (1) No owner or 
operator of a NOx Budget unit or a non- 
NOx Budget unit monitored under 
§ 75.72(b)(2)(ii) shall use any alternative 
monitoring system, alternative reference 
method, or any other alternative for the 
required continuous emission 
monitoring system without having 
obtained prior written approval in 
accordance with § 96.75. 

(2) No owner or operator of a NOx 
Budget unit or a non-NOx Budget unit 
monitored under § 75.72(b)(2){ii) shall 
operate the unit so as to discharge, or 
allow to be discharged, NOx emissions 
to the atmosphere without accounting 
for all such emissions in accordance 
with the applicable provisions of this 
subpart and part 75 of this chapter 
except as provided for in § 75.74 of this 
chapter. 

(3) No owner or operator of a NOx 
Budget unit or a non-NOx Budget unit 
monitored under § 75.72(b)(2)(ii) shall 


disrupt the continuous emission 
monitoring system, any portion thereof, 
or any other approved emission 
monitoring method, and thereby avoid 
monitoring and recording NOx mass 
emissions discharged into the 
atmosphere, except for periods of 
recertification or periods when 
calibration, quality assurance testing, or 
maintenance is performed in accordance 
with the applicable provisions of this 
subpart and part 75 of this chapter 
except as provided for in § 75.74 of this 
chapter. 

(4) No owner or operator of a NOx 
Budget unit or a non-NOx Budget unit 
monitored under § 75.72(b}(2)(ii) shall 
retire or permanently discontinue use of 
the continuous emission monitoring 
system, any component thereof, or any 
other approved emission monitoring 
system under this subpart, except under 
any one of the following circumstances: 

0) During the period that the unit is 
covered by a retired unit exemption 
under § 96.5 that is in effect; 

(ii) The owner or operator is 
monitoring emissions from the unit with 
another certified monitoring system 
approved, in accordance with the 
applicable provisions of this subpart 
and part 75 of this chapter, by the 
permitting authority for use at that unit 
that provides emission data for the same 
pollutant or parameter as the retired or 
discontinued monitoring system; or 

(iii) The NOx authori account 
representative submits notification of 
the date of certification testing of a 
replacement monitoring system in 
accordance with § 96.71(b)(2). 


§ 96.71 Initial certification and 
recertification 


procedures 

(a) The owner or operator of a NOx 
Budget unit that is subject to an Acid 
Rain emissions limitation shall comply 
with the initial certification and 
recertification procedures of part 75 of 
this chapter, except that: 

(1) If, prior to January 1, 1998, the 
Administrator approved a petition 
under §75.17(a) or (b) of this chapter for 
apportioning the NOx emissien rate 
measured in a common stack or a 
petition under § 75.66 of this chapter for 
an alternative to a requirement in 
§ 75.17 of this chapter, the NOx 
authorized account representative shall 
resubmit the petition to the 
Administrator under § 96.75(a) to 
determine if the approval applies under 
the NOx Budget 

(2) For CENS required 
under the common stack provisions in 
§ 75.72 of this chapter. or for any NOx 
concentration CEMS used under the 
provisions of § 75.71(a)(2) of this 
chapter, the owner or operator shall 
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meet the requirements of paragraph (b) 
of this section. 

(b) The owner or operator of a NOx 
Budget unit that is not subject to an 
Acid Rain emissions limitation shall 
comply with the following initial 
certification and recertification 
procedures, except that the owner or 
operator of a unit that qualifies to use 
the low mass emissions excepted 
monitoring methodology under § 75.19 
shall also meet the requirements of 
paragraph (c) of this section and the 
owner or operator of a unit that qualifies 
to use an alternative monitoring system 
under subpart E of part 75 of this 
chapter shall also meet the requirements 
of paragraph (d) of this section. The 
owner or operator of a NOx Budget unit 
that is subject to an Acid Rain emissions 
limitation, but requires additional 
CEMS under-the common stack 
provisions in § 75.72 of this chapter, or’ 
that uses a NOx concentration CEMS 
under § 75.71(a)(2) of this chapter also 
shall comply with the following initial 
certification and recertification 
procedures. 

(1) Requirements for initial 
certification. The owner or operator 
shall ensure that each monitoring 
system required by subpart H of part 75 
of this chapter (which includes the 
automated data acquisition and 
handling system) successfully 
completes all of the initial certification 
testing required under § 75.20 of this 
chapter. The owner or operator shall 
ensure that all applicable certification 
tests are successfully completed by the 
deadlines specified in § 96.70(b). In 
addition, whenever the owner or 
operator installs a monitoring system in 
order to meet the requirements of this 
part in a location where no such 
monitoring system was previously 
installed, initial certification according © 
to § 75.20 is required. 

(2) Requirements for recertification. 
Whenever the owner or operator makes 
a replacement, modification, or change 
in a certified monitoring system that the 
Administrator or the permitting 
authority determines significantly 
affects the ability of the system to 
accurately measure or record NOx mass 
emissions or heat input or to meet the 
requirements of § 75.21 of this chapter 
or appendix B to part 75 of this chapter, 
the owner or operator shall recertify the 
monitoring system according to 
§ 75.20(b) of this chapter. Furthermore, 
whenever the owner or operator makes 
a replacement, modification, or change 
to the flue gas handling system or the 
unit’s operation that the Administrator 
or the permitting authority determines 
to significantly change the flow or 
concentration profile, the owner or 


operator shall recertify the continuous 
emissions monitoring system according 


to § 75.20(b) of this chapter. Examples of 


changes which require recertification 
include: replacement of the analyzer, 
change in location or orientation of the 
sampling probe or site, or changing of 
flow rate monitor polynomial 
coefficients. 

(3) Certification approval process for 
initial certifications and recertification. 
(i) Notification of certification. The NOx 
authorized account representative shall 
submit to the permitting authority, the 
appropriate EPA Regional Office and the 
permitting authority a written notice of 
the dates of certification in accordance 
with § 96.73. 

(ii) Certification application. The NOx 
authorized account representative shall 
submit to the permitting authority a 
certification application for each 
monitoring system required under 
subpart H of part 75 of this chapter. A 
complete certification application shall 
include the information specified in 
subpart H of part 75 of this chapter. 

(ili) Except for units using the low 
mass emission excepted methodology 
under § 75.19 of this chapter, the 
provisional certification date for a 
monitor shall be determined using the 
procedures set forth in § 75.20(a)(3) of 
this chapter. A provisionally certified 
monitor may be used under the NOx 
Budget Trading Program for a period not 
to exceed 120 days after receipt by the 
permitting authority of the complete 
certification application for the 
monitoring system or component 
thereof under paragraph (b)(3)(ii) of this 
section. Data measured and recorded by 
the provisionally certified monitoring 
system or component thereof, in 
accordance with the requirements of 
part 75 of this chapter, will be 
considered valid quality-assured data 
(retroactive to the date and time of 
provisional certification), provided that 
the permitting authority does not 
invalidate the provisional certification 
by issuing a notice of disapproval 
within 120 days of receipt of the 
complete certification application by the 
permitting authority. 

(iv) Certification application formal 
approval process. The permitting 
authority will issue a written notice of 
approval or disapproval of the 
certification application to the owner or 
operator within 120 days of receipt of 
the complete certification application 
under paragraph (b)(3)(ii) of this section. 
In the event the permitting authority 
does not issue such a notice within such 
120-day period, each monitoring system 
which meets the applicable performance 
requirements of part 75 of this chapter 
and is included in the certification 


application will be deemed certified for 
use under the NOx Budget Trading 
Program. 

(A) Approval notice. If the 
certification application is complete and 
shows that each monitoring system 
meets the applicable performance 
requirements of part 75 of this chapter, 
then the permitting authority will issue 
a written notice of approval of the 
certification application within 120 
days of receipt. 

B) haces application notice. A 
certification application will be 
considered complete when all of the 
applicable information required to be 
submitted under paragraph (b)(3)(ii) of 
this section has been received by the 
permitting authority. If the certification 
application is not complete, then the 
permitting authority will issue a written 
notice of incompleteness that sets a 
reasonable date by which the NOx 
authorized account representative must 
submit the additional information 
required to complete the certification 
application. If the NOx authorized 
account representative does not comply 
with the notice of incompleteness by the 
specified date, then the permitting 
authority may issue a notice of 
disapproval under paragraph 
(b)(3)(iv)(C) of this section. 

(C) Disapproval notice. If the 
certification application shows that any 
monitoring system or component 
thereof does not meet the performance 
requirements of this part, or if the 
certification application is incomplete 
and the requirement for disapproval 
under paragraph (b)(3)(iv)(B) of this 
section has been met, the permitting 
authority will issue a written notice of 
disapproval of the certification 
application. Upon issuance of such 
notice of disapproval, the provisional 
certification is invalidated by the 
permitting authority and the data 
measured and recorded by each 
uncertified monitoring system or 
component thereof shall not be 
considered valid quality-assured data 
beginning with the date and hour of 
provisional certification. The owner or 
operator shall follow the procedures for 
loss of certification in paragraph 
(b)(3)(v) of this section for each 
monitoring system or component 
thereof which is disapproved for initial 
certification. 

(D) Audit decertification. The 
permitting authority may issue a notice 
of disapproval of the certification status 
of a monitor in accordance with 
§ 96.72(b). 

(v) Procedures for loss of certification. 
If the permitting authority issues a 
notice of disapproval of a certification 
application under paragraph 
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(b)(3)(iv)(C) of this section or a notice of 

disapproval of certification status under 

(b)(3)(iv)(D) of this section, 
en: 

(A) The owner or operator shall 
substitute the following values, for each 
hour of unit operation during the period 
of invalid data beginning with the date 
and hour of provisional certification and 
continuing until the time, date, and 
hour specified under § 75.20(a)(5)(i) of 
this chapter: 

(1) For units using or intending to 
monitor for NOx emission rate and heat 
input or for units using the low mass 
emission excepted methodology under 
§ 75.19 of this chapter, the maximum 
potential NOx emission rate and the 
maximum potential hourly heat input of 
the unit. 

(2) For units intending to monitor for 
NOx mass emissions using a NOx 
pollutant concentration monitor and a 
flow monitor, the maximum potential 
concentration of NOx and the maximum 
potential flow rate of the unit under 
section 2.1 of appendix A of part 75 of 
this chapter; 

(B) The NOx authorized account 
representative shall submit a 
notification of certification retest dates 
and a new certification application in 
accordance with paragraphs (b)(3)(i) and 
(ii) of this section; and 

(C) The owner or operator shall repeat 
all certification tests or other 
requirements that were failed by the 
monitoring system, as indicated in the 
permitting authority’s notice of 
disapproval, no later than 30 unit 
operating days after the date of issuance 
of the notice of disapproval. 

(c) Initial certification and 
recertification procedures for low mass 
emission units using the excepted 
methodologies under § 75.19 of this 
chapter. The owner or operator of a gas- 
fired or oil-fired unit using the low mass 
emissions excepted methodology under 
§ 75.19 of this chapter shall meet the 
applicable general operating 
requirements of § 75.10 of this chapter, 
the applicable requirements of § 75.19 of 
this chapter, and the applicable 
certification requirements of § 96.71 of 
this chapter, except that the excepted 
methodology shall be deemed 
provisionally certified for use under the 
NOx Budget Trading Program, as of the 
following dates: 

(1) For units that are reporting on an 
annual basis under § 96.74(d); 

(i) For a unit that has commences 
operation before its compliance 
deadline under § 96.71(b), from January 
1 of the year following submission of 
the certification application for approval 
to use the low mass emissions excepted 
methodology under § 75.19 of this 


chapter until the completion of the 
period for the permitting authority 
review; or 

(ii) For a unit that commences 
operation after its compliance deadline 
under § 96.71(b), the date of submission 
of the certification application for 
approval to use the low mass emissions 
excepted methodology under § 75.19 of 
this chapter until the completion of the 
period for permitting authority review, 


or 

(2) For units that are reporting on a 
control period basis under 
§ 96.74(b)(3){ii) of this part: 

(i) For a unit that commenced 
operation before its compliance 
deadline under § 96.71(b), where the 
certification application is submitted 
before May 1, from May 1 of the year of 
the submission of the certification 
application for approval to use the low 
mass emissions excepted methodology 
under § 75.19 of this chapter until the 
completion of the period for the 

rmitting authority review; or 
Fore unit shat commenced 
operation before its compliance 
deadline under § 96.71(b), where the 
certification application is submitted 
after May 1, from May 1 of the year 
following submission of the certification 
application for approval to use the low 
mass emissions excepted methodology 
under § 75.19 of this chapter until the 
completion of the period for the 
permitting authority review; or 

(iii) For a unit that commences 
operation after its compliance deadline 
under § 96.71(b), where the unit 
commences operation before May 1, 
from May 1 of the year that the unit 
commenced operation, until the 
completion of the period for the 
permitting authority’s review. 

(iv) For a unit that has not operated 
after its compliance deadline under 
§ 96.71(b), where the certification 
application is submitted after May 1, but 
before October 1st, from the date of 
submission of a certification application 
for approval to use the low mass 
emissions excepted methodology under 
§ 75.19 of this chapter until the 
completion of the period for the 

itting authority’s review. 

(d) Certification/recertification 
procedures for alternative monitoring 
systems. The NOx authorized account 
representative representing the owner or 
operator of each unit applying to 
monitor using an alternative monitoring 
system approved by the Administrator 
and, if applicable, the permitting 
authority under subpart E of part 75 of 
this chapter shall apply for certification 
to the permitting authority prior to use 
of the system under the NOx Trading 
Program. The NOx authorized account 


representative shall apply for 
recertification following a replacement, 
modification or change according to the 
procedures in paragraph (b) of this 
section. The owner or operator of an 
alternative monitoring system shall 
comply with the notification and 
application requirements for 
certification according to the procedures 
specified in ph (b)(3) of this 
section and § 75.20(f) of this chapter . 


§96.72 Out of control periods. 

(a) Whenever any monitoring system 
fails to meet the quality assurance 
requirements of appendix B of part 75 
of this chapter, data shall be substituted 
using the applicable procedures in 
subpart D, appendix D, or appendix E of 
part 75 of this chapter. 

(b) Audit decertification. Whenever 
both an audit of a monitoring system 
and a review of the initial certification 
or recertification application reveal that 
any system or component should not 
have been certified or recertified 
because it did not meet a particular 
performance specification or other 
requirement under § 96.71 or the 
applicable provisions of part 75 of this 
chapter, both at the time of the initial 
certification or recertification 
application submission and at the time 
of the audit, the permitting authority 
will issue a notice of disapproval of the 
certification status of such system or 
component. For the purposes of this 
paragraph, an audit shall be either a 
field audit or an audit of any 
information submitted to the permitting 
authority or the Administrator. By 
issuing the notice of disapproval, the 
permitting authority revokes 
prospectively the certification status of 
the system or component. The data 


’ measured and recorded by the system or 


component shall not be considered 
valid quality-assured data from the date 
of issuance of the notification of the ; 
revoked certification status until the 
date and time that the owner or operator 
completes subsequently approved initiai 
certification or recertification tests. The 
owner or operator shall follow the 
initial certification or recertification 
procedures in § 96.71 for each 
disapproved system. 


§96.73 Notifications. 

The NOx authorized account 
representative for a NOx Budget unit 
shall submit written notice to the 
permitting authority and the 
Administrator in accordance with 
§ 75.61 of this chapter, except that if the 
unit is not subject to an Acid Rain 
emissions limitation, the notification is 
only required to be sent to the 
permitting authority. 
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§ 96.74 Recordkeeping and reporting. 
(a) General provisions. (1) The NOx 
authorized account representative shall 

comply with all recordkeeping and 
reporting requirements in this section 
and with the requirements of § 96.10(e). 

(2) If the NOx authorized account 
ps Pane for a NOx Budget unit 
subject to an Acid Rain Emission 
limitation who signed and certified any 
submission that is made under subpart 
F or G of part 75 of this chapter and 
which includes data and information 
required under this subpart or subpart H 
of part 75 of this chapter is not the same 
person as the designated representative 
or the alternative designated 
representative for the unit under part 72 
of this chapter, the submission must 
also be signed by the designated 
representative or the alternative 
designated representative. 

(b) Monitoring plans. (1) The owner or 
operator of a unit subject to an Acid 
Rain emissions limitation shall comply 
with requirements of § 75.62 of this 
chapter, except that the monitoring plan 
shall also include all of the information 
required by subpart H of part 75 of this 
chapter. 

(D The owner or operator of a unit 
that is not subject to an Acid Rain 
emissions limitation shall comply with 
requirements of § 75.62 of this chapter, 
except that the monitoring plan is only 
required to include the information 
required by subpart H of part 75 of this 
chapter. 

(0 Certification applications. The 
NOx authorized account representative 
shall submit an application to the 
permitting authority within 45 days 
after completing all initial certification 
or recertification tests required under 
§ 96.71 including the information 
required under subpart H of part 75 of 
this chapter. 

(d) Quarterly reports. The NOx 
authorized account representative shall 
submit quarterly reports, as follows: 

(1) If a unit is subject to an Acid Rain 
emission limitation or if the owner or 
operator of the NOx budget unit chooses 
to meet the annual reporting 
requirements of this subpart H, the NOx 
authorized account representative shall 
submit a quarterly report for each 
calendar quarter beginning with: 

(i) For ie that elect = comply with 
the early reduction credit provisions 
under § 96.55 of this part, the calender 
quarter that includes the date of initial 
provisional certification under 
§ 96.71(b)(3)(iii). Data shall be reported 
from the date and hour corresponding to 
the date and hour of provisional 
certification; or 

(ii) For units commencing operation 
prior to May 1, 2002 that are not 


required to certify monitors by May 1, 
2000 under § 96.70(b)(1), the earlier of 
the calender quarter that includes the 
date of initial provisional certification 
under § 96.71(b)(3){iii) or, if the 
certification tests are not completed by 
May 1, 2002, the partial calender quarter 
from May 1, 2002 through June 30, 
2002. Data shall be recorded and 
reported from the earlier of the date and 
hour corresponding to the date and hour 
of provisional certification or the first 
hour on May 1, 2002; or 

(iii) For a unit that commences 
operation after May 1, 2002, the 
calendar quarter in which the unit 
commences operation, Data shall be 
reported from the date and hour 
corresponding to when the unit 
commenced operation. 

(2) If a NOx budget unit is not subject 
to an Acid Rain emission limitation, 
then the NOx authorized account 
representative shall either: 

i) Meet all of the requirements of part 
75 related to monitoring and reporting 
NOx mass emissions during the entire 
year and meet the reporting deadlines 
specified in paragraph (d)(1) of this 
section; or 

(ii) Submit quarterly reports only for 
the periods from the earlier of May 1 or 
the date and hour that the owner or 
operator successfully completes all of 
the recertification tests required under 
§ 75.74(d)(3) through September 30 of 
each year in accordance with the 
provisions of § 75.74(b) of this chapter. 
The NOx authorized account 
representative shall submit a quarterly 
report for each calendar quarter, 


with: 
A) For units that elect to comply with 
the early reduction credit provisions 
under § 96.55, the calender quarter that 
includes the date of initial provisional 
certification under § 96.71(b)(3)(iii). 
Data shall be reported from the date and 
hour corresponding to the date and hour 
of provisional certification; or 

B) For units commencing operation 
prior to May 1, 2002 that are not 
required to certify monitors by May 1, 
2000 under § 96.70(b)(1), the earlier of 
the calender quarter that includes the 
date of initial provisional certification 
under § 96.71(b)(3)(iii), or if the 
certification tests are not completed by 
May 1, 2002, the partial calender quarter 
from May 1, 2002 through June 30, 
2002. Data shall be reported from the 
earlier of the date and hour 
corresponding to the date and hour of 
provisional certification or the first hour 
of May 1, 2002; or 


(C) For units that commence 
operation after May 1, 2002 during the 
control period, the calender quarter in 
which the unit commences operation. 


Data shall be reported from the date and 
hour corresponding to when the unit 
commenced operation; or 

(D) For units that commence 
operation after May 1, 2002 and before 
May 1 of the year in which the unit 
commences operation, the earlier of the 
calender quarter that includes the date 
of initial provisional certification under 
§ 96.71(b)(3)(iii) or, if the certification 
tests are not completed by May 1 of the 
year in which the unit commences 
operation, May 1 of the year in which 
the unit commences operation. Data 
shall be reported from the earlier of the 
date and hour corresponding to the date 
and hour of provisional certification or 
the first hour of May 1 of the year after 
the unit commences operation. 

(E) For units that commence operation 
after May 1, 2002 and after September 
30 of the year in which the unit 
commences operation, the earlier of the 
calender quarter that includes the date _ 
of initial provisional certification under 
§ 96.71(b)(3)(iii) or, if the certification 
tests are not completed by May 1 of the 
year after the unit commences 
operation, May 1 of the year after the 
unit commences operation. Data shall be 
reported from the earlier of the date and 
hour corresponding to the date and hour 
of provisional certification or the first 
hour of May 1 of the year after the unit. 
commences operation. 

(3) The NOx authorized account 
representative shall submit each 
quarterly report to the Administrator 
within 30 days following the end of the 
calendar quarter covered by the report. 
Quarterly reports shall be submitted in 
the manner specified in subpart H of 
part 75 of this chapter and § 75.64 of 
this chapter. 

(i) For units subject to an Acid Rain 
Emissions limitation, quarterly reports 
shall include all of the data and 
information required in subpart H of 
part 75 of this chapter for each NOx 
Budget unit (or group of units using a 
common stack) as well as information 
required in subpart G of part 75 of this 
chapter. 

(ii) For units not subject to an Acid 
Rain Emissions limitation, quarterly 
reports are only required to include all 
of the data and information required in 
subpart H of part 75 of this chapter for 
each NOx Budget unit (or group of units 
using a common stack). 

(4) Compliance certification. The NOx 
authorized account representative shall 
submit to the Administrator a 
compliance certification in support of 
each quarterly report based on 
reasonable inquiry of those persons with 
primary responsibility for ensuring that 
all of the unit’s emissions are correctly 
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and fully monitored. The certification 
shall state that: 

(i) The monitoring data submitted 
were recorded in accordance with the 
applicable requirements of this subpart 
and part 75 of this chapter, including 
the quality assurance procedures and 
specifications; and 

(ii) For a unit with add-on NOx 
emission controls and for all hours 
where data are substituted in 
accordance with § 75.34(a)(1) of this 
chapter, the add-on emission controls 
were operating within the range of 


parameters listed in the monitoring plan 


and the substitute values do not 
systematically underestimate NOx 
emissions; and 

(iii) For a unit that is reporting on a 
control period basis under § 96.74(d) the 
NOx emission rate and NOx 
concentration values substituted for 
missing data under subpart D of part 75 
of this chapter are calculated using only 
values from a control period and do not 
systematically underestimate NOx 
emissions. 


§ 96.75 Petitions. 

(a) The NOx authorized account 
representative of a NOx Budget unit that 
is subject to an Acid Rain emissions 
limitation may submit a petition under 
§ 75.66 of this chapter to the 
Administrator requesting approval to 
apply an alternative to any requirement 
of this subpart. 

(1) Application of an alternative to 
any requirement of this subpart is in 
accordance with this subpart only to the 
extent that the petition is approved by 
the Administrator, in consultation with 
the permitting authority. 

(2) Notwithstanding paragraph (a)(1) 
of this section, if the petition requests 
approval to apply an alternative to a 
requirement concerning any additional 
CEMS required under the common stack 
provisions of § 75.72 of this chapter, the 
petition is governed by paragraph (b) of 
this section. 

(b) The NOx authorized account 
representative of a NOx Budget unit that 
is not subject to an Acid Rain emissions 
limitation may submit a petition under 
§ 75.66 of this chapter to the permitting 
authority and the Administrator 
requesting approval to apply an 
alternative to any requirement of this 
subpart. 

(1) The NOx authorized account 
representative of a NOx Budget unit that 
is subject to an Acid Rain emissions 
limitation may submit a petition under 
§ 75.66 of this chapter to the permitting 
authority and the Administrator 
requesting approval to apply an 
alternative to a requirement concerning 
any additional CEMS required under the 


common stack provisions of § 75.72 of 
this chapter or a NOx concentration 
CEMS used under 75.71(a)(2) of this 
chapter. 

(2) Application of an alternative to 
any requirement of this subpart is in 
accordance with this subpart only to the 
extent the petition under paragraph (b) 
of this section is approved by both the 
permitting authority and the 
Administrator. 


§96.76 Additional requirements to provide 
heat input data for ailocations purposes. 

(a) The owner or operator of a unit 
that elects to monitor and report NOx 
Mass emissions using a NOx 


‘concentration system and a flow system 


shall also monitor and report heat input 
at the unit level using the procedures set 
forth in part 75 of this chapter for any 
source located in a state developing 
source allocations based upon heat 
input. 

(b) The owner or operator of a unit 
that monitor and report NOx Mass 
emissions using a NOx concentration 
system and a flow system shall also 
monitor and report heat input at the 
unit level using the procedures set forth 
in part 75 of this chapter for any source 
that is applying for early reduction 
credits under § 96.55. 


Subpart i—individual Unit Opt-ins 


§ 96.80 Applicability. 

A unit that is in the State, is not a 
NOx Budget unit under § 96.4, vents all 
of its emissions to a stack, and is _ 
operating, may qualify, under this 
subpart, to become a NOx Budget opt- 
in source. A unit that is a NOx Budget 
unit, is covered by a retired unit 
exemption under § 96.5 that is in effect, 
or is not operating is not eligible to 
become a NOx Budget opt-in source. 


§ 96.81 General. 

Except otherwise as provided in this 
part, a NOx Budget opt-in source shall 
be treated as a NOx Budget unit for 
purposes of applying subparts A 
through H of this part. . 


§96.82 NOx authorized account 
representative. 

A unit for which an application for a 
NOx Budget opt-in permit is submitted 
and not denied or withdrawn, or a NOx 
Budget opt-in source, located at the 
same source as one or more NOx Budget 
units, shall have the same NOx 
authorized account representative as 
such NOx Budget units. 


§ 96.83 Applying for NOx Budget opt-in 
permit. 


(a) Applying for initial NOx Budget 
opt-in permit. In order to apply for an 


initial NOx Budget opt-in permit, the 
NOx authorized account representative 
of a unit qualified under § 96.80 may 
submit to the permitting authority at 
any time, except as provided under 

§ 96.86(g): 

(1) A complete NOx Budget permit 
application under § 96.22; 

(2) A monitoring plan submitted in 
accordance with subpart H of this part; 
and 

(3) A complete account certificate of 
representation under § 96.13, if no NOx 
authorized account representative has 
been previously designated for the unit. 

(b) Duty to reapply. The NOx 
authorized account representative of a 
NOx Budget opt-in source shall submit 
a complete NOx Budget permit 
application under § 96.22 to renew the 
NOx Budget opt-in permit in accordance 
with § 96.21(c) and, if applicable, an 
updated monitoring plan in accordance 
with subpart H of this part. 


§ 96.84 Opt-in process. 

The permitting authority wili issue or 
deny a NOx Budget opt-in permit for a 
unit for which an initial application for 
a NOx Budget opt-in permit under 
§ 96.83 is submitted, in accordance with 
§ 96.20 and the following: 

(a) Interim review of monitoring plan. 
The permitting authority will 
determine, on an interim basis, the 
sufficiency of the monitoring plan 
accompanying the initial application for 
a NOx Budget opt-in permit under 
§ 96.83. A monitoring plan is sufficient, 
for purposes of interim review, if the 
plan appears to contain information 
demonstrating that the NOx emissions 
rate and heat input of the unit are 
monitored and reported in accordance 
with subpart H of this part. A 
determination of sufficiency shall not be 
construed as acceptance or approval of 
the unit’s monitoring plan. 

(b) If the permitting authority 
determines that the unit’s monitoring 
plan is sufficient under paragraph (a) of 
this section and after completion of 
monitoring system certification under 
subpart H of this part, the NOx 
emissions rate and the heat input of the 
unit shall be monitored and reported in 
accordance with subpart H of this part 
for one full control period during which 
monitoring system availability is not 
less than 90 percent and during which 
the unit is in full compliance with any 
applicable State or Federal emissions or 
emissions-related requirements. Solely 
for purposes of applying the 
requirements in the prior sentence, the 
unit shall be treated as a “NOx Budget 
unit” prior to issuance of a NOx Budget 
opt-in permit covering the unit. 
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(c) Based on the information 
monitored and reported under 
paragraph (b) of this section, the unit’s 
baseline heat rate shall be calculated as 
the unit’s total heat input (in mmBtu) 
for the control period and the unit’s 
baseline NOx emissions rate shall be 
calculated as the unit’s total NOx 
emissions (in |b) for the control period 
divided by the unit’s baseline heat rate. 

(d) After calculating the baseline heat 
input and the baseline NOx emissions 
rate for the unit under paragraph (c) of 
this section, the permitting authority 
will serve a draft NOx Budget opt-in 
permit on the NOx authorized account 
representative of the unit. 

(e) Confirmation of intention to opt-in. 
Within 20 days after the issuance of the 
draft NOx Budget opt-in permit, the 
NOx authorized account representative 
of the unit must submit to the 
permitting authority a confirmation of 
the intention to opt in the unit ora 
withdrawal of the application for a NOx 
Budget opt-in permit under § 96.83. The 
permitting authority will treat the 
failure to make a timely submission as 
a withdrawal of the NOx Budget opt-in 
permit application. 

(f) Issuance of draft NOx Budget opt- 
in permit. If the NOx authorized account 
representative confirms the intention to 
opt-in the unit under paragraph (e) of 
this section, the permitting authority 
will issue the draft NOx Budget opt-in 
permit in accordance with § 96.20. 

(g) Notwithstanding paragraphs (a) 
through (f) of this section, if at any time 
before issuance of a draft NOx Budget 
opt-in permit for the unit, the permitting 
authority determines that the unit does 
not qualify as a NOx Budget opt-in 
source under § 96.80, the permitting 
authority will issue a draft denial of a 
NOx Budget opt-in permit for the unit 
in accordance with § 96.20. 

(h) Withdrawal of application for NOx 
Budget opt-in permit. A NOx authorized 
account representative of a unit may 
withdraw its application for a NOx 
Budget opt-in permit under § 96.83 at 
any time prior to the issuance of the 
final NOx Budget opt-in permit. Once 
the application for a NOx Budget opt-in 
permit is withdrawn, a NOx authorized 
account representative wanting to 
reapply must submit a new application 
for a NOx Budget permit under § 96.83. 

(i) Effective date. The effective date of 
the initial NOx Budget opt-in permit 
shall be May 1 of the first control period 
starting after the issuance of the initial 
NOx Budget opt-in permit by the 
permitting authority. The unit shall be 
a NOx Budget opt-in source and a NOx 
Budget unit as of the effective date of 
the initial NOx Budget opt-in permit. 


§ 96.85 NOx Budget opt-in permit 
contents. 

(a) Each NOx Budget opt-in permit 
(including any draft or proposed NOx 
Budget opt-in permit, if applicable) will 
contain all elements required for a 
complete NOx Budget opt-in permit 
application under § 96.22 as approved 
or adjusted by the permitting authority. 

(b) Each NOx Budget opt-in permit is 
deemed to incorporate automatically the 
definitions of terms under § 96.2 and, 
upon recordation by the Administrator 
under subpart F, G, or I of this part, 
every allocation, transfer, or deduction 
of NOx allowances to or from the 
compliance accounts of each NOx 
Budget opt-in source covered by the 
NOx Budget opt-in permit or the 
overdraft account of the NOx Budget 
source where the NOx Budget opt-in 
source is located. 


§ 96.86 Withdrawal from NOx Budget 
Trading Program. 

(a) Requesting withdrawal. To 
withdraw from the NOx Budget Trading 
Program, the NOx authorized account 
representative of a NOx Budget opt-in 
source shall submit to the permitting 
authority a request to withdraw effective 
as of a specified date prior to May 1 or 
after September 30. The submission 
shall be made no later than 90 days 
prior to the requested effective date of 
withdrawal. 

(b), Conditions for withdrawal. Before 
a NOx Budget opt-in source covered by 
a request under paragraph (a) of this 
section may withdraw from the NOx 
Budget Trading Program and the NOx 
Budget opt-in permit may be terminated 
under paragraph (e) of this section, the 
following conditions must be met: 

(1) For the control period immediately 
before the withdrawal is to be effective, 
the NOx authorized account 
representative must submit or must 
have submitted to the permitting 
authority an annual compliance 
certification report in accordance with 
§ 96.30. 

(2) If the NOx Budget opt-in source 
has excess emissions for the control 
period immediately before the 
withdrawal is to be effective, the 
Administrator will deduct or has 
deducted from the NOx Budget opt-in 
source’s compliance account, or the 
overdraft account of the NOx Budget 
source where the NOx Budget opt-in 
source is located, the full amount 
required under § 96.54(d) for the control 


riod. 

(3) After the requirements for 
withdrawal under paragraphs (b)(1) and 
(2) of this section are met, the 
Administrator will deduct from the NOx 
Budget opt-in source’s compliance 


account, or the overdraft account of the 
NOx Budget source where the NOx 
Budget opt-in source is located, NOx 
allowances equal in number to and 
allocated for the same or a prior control 
period as any NOx allowances allocated 
to that source under § 96.88 for any 
control period for which the withdrawal 
is to be effective. The Administrator will 
close the NOx Budget opt-in source’s 
compliance account and will establish, 
and transfer any remaining allowances 
to, a new general account for the owners 
and operators of the NOx Budget opt-in 
source. The NOx authorized account 
representative for the NOx Budget opt- 
in source shall become the NOx 
authorized account representative for 
the general account. 

(c) A NOx Budget opt-in source that 
withdraws from the NOx Budget 
Trading Program shall comply with all 
requirements under the NOx Budget 
Trading Program concerning all years 
for which such NOx Budget opt-in 
source was a NOx Budget opt-in source, 
even if such requirements arise or must 
be complied with after the withdrawal 
takes effect. 

(d) Notification. (1) After the 
requirements for withdrawal under 
paragraphs (a) and (b) of this section are 
met (including deduction of the full 
amount of NOx allowances required), 
the permitting authority will issue a 
notification to the NOx authorized 
account representative of the NOx 
Budget opt-in source of the acceptance 
of the withdrawal of the NOx Budget 
opt-in source as of a specified effective 
date that is after such requirements have 
been met and that is prior to May 1 or 
after September 30. 

(2) If the requirements for withdrawal 
under paragraphs (a) and (b) of this 
section are not met, the permitting 
authority will issue a notification to the 
NOx authorized account representative 
of the NOx Budget opt-in source that the 
NOx Budget opt-in source’s request to 
withdraw is denied. If the NOx Budget 
opt-in source’s request to withdraw is 
denied, the NOx Budget opt-in source 
shall remain subject to the requirements 
for a NOx Budget opt-in source. 

(e) Permit amendment. After the 
permitting authority issues a 
notification under paragraph (d)(1) of 
this section that the requirements for 
withdrawal have been met, the 
permitting authority will revise the NOx 
Budget permit covering the NOx Budget 
opt-in source to terminate the NOx 
Budget opt-in permit as of the effective 
date specified under paragraph (d)(1) of 
this section. A NOx Budget opt-in 
source shall continue to be a NOx 
Budget opt-in source until the effective 
date of the termination. 
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(f) Reapplication upon failure to meet 
conditions of withdrawal. If the 
permitting authority denies the NOx 
Budget opt-in source’s request to 
withdraw, the NOx authorized account 
representative may submit another 
request to withdraw in accordance with 
paragraphs (a) and (b) of this section. 

(g) Ability to return to the NOx Budget 
Trading Program. Once a NOx Budget 
opt-in source withdraws from the NOx 
Budget Trading Program and its NOx 
Budget opt-in permit is terminated 
under this section, the NOx authority 
account representative may not submit 
another application for a NOx Budget 
opt-in permit under § 96.83 for the unit 
prior to the date that is 4 years after the 
date on which the terminated NOx 
Budget opt-in permit became effective. 


§ 96.87 Change in regulatory status. 

(a) Notification. When a NOx Budget 
opt-in source becomes a NOx Budget 
unit under § 96.4, the NOx authorized 
account representative shall notify in 
writing the permitting authority and the 
Administrator of such change in the 
NOx Budget opt-in source’s regulatory 
status, within 30 days of such change. 

(b) Permitting authority’s and 
Administrator’s action. (1)(i) When the 
NOx Budget opt-in source becomes a 
NOx Budget unit under § 96.4, the 
permitting authority will revise the NOx 
Budget opt-in source’s NOx Budget opt- 
in permit to meet the requirements of a 
NOx Budget permit under § 96.23 as of 
an effective date that is the date on 
which such NOx Budget opt-in source 
becomes a NOx Budget unit under 
§ 96.4. 

(ii)(A) The Administrator will deduct 
from the compliance account for the 
NOx Budget unit under paragraph 
(b)(1)(i) of this section, or the overdraft 
account of the NOx Budget source 
where the unit is located, NOx 
allowances equal in number to and 
allocated for the same or a prior control 
period as: 

(1) Any NOx allowances allocated to 
the NOx Budget unit (as a NOx Budget 
opt-in source) under § 96.88 for any 
control period after the last control 
period during which the unit’s NOx 
Budget opt-in permit was effective; and 

(2) If the effective date of the NOx 
Budget permit revision under paragraph 
(b)(1)(i) of this section is during a 
control period, the NOx allowances 
allocated to the NOx Budget unit (as a 
NOx Budget opt-in source) under 
§ 96.88 for the control period multiplied 
by the ratio of the number of days, in 
the control period, starting with the 
effective date of the permit revision 
under paragraph (b)(1)(i) of this section, 


divided by the total number of days in 
the control period. 

(B) The NOx authorized account 
representative shall ensure that the 
compliance account of the NOx Budget 
unit under paragraph (b)(1)(i) of this 
section, or the overdraft account of the 
NOx Budget source where the unit is 
located, includes the NOx allowances 
necessary for completion of the 
deduction under paragraph (b)(1)(ii)(A) 
of this section. If the compliance 
account or overdraft account does not 
contain sufficient NOx allowances, the 
Administrator will deduct the required 
number of NOx allowances, regardless 
of the control period for which they 
were allocated, whenever NOx 
allowances are recorded in either 
account. 

(iii)(A) For every control period 
during which the NOx Budget permit 
revised under paragraph (b)(1)(i) of this 
section is effective, the NOx Budget unit 
under paragraph (b)(1)(i) of this section 
will be treated, solely for purposes of 
NOx allowance allocations under 
§ 96.42, as a unit that commenced 
operation on the effective date of the 
NOx Budget permit revision under 
paragraph (b)(1)(i) of this section and 
will be allocated NOx allowances under 
§ 96.42. 

(B) Notwithstanding paragraph 
(b)(1){iii)(A) of this section, if the 
effective date of the NOx Budget permit 
revision under paragraph (b)(1)(i) of this 
section is during a control period, the 
following number of NOx allowances 
will be allocated to the NOx Budget unit 
under paragraph (b)(1)(i) of this section 
under § 96.42 for the control period: the 
number of NOx allowances otherwise 
allocated to the NOx Budget unit under 
§ 96.42 for the control period multiplied 
by the ratio of the number of days, in 
the control period, starting with the 
effective date of the permit revision 
under paragraph (b)(1)(i) of this section, 
divided by the total number of days in 
the control period. 

(2)(i) When the NOx authorized 
account representative of a NOx Budget 
opt-in source does not renew its NOx 
Budget opt-in permit under § 96.83(b), 
the Administrator will deduct from the 
NOx Budget opt-in unit’s compliance 
account, or the overdraft account of the 
NOx Budget source where the NOx 
Budget opt-in source is located, NOx 
allowances equal in number to and 
allocated for the same or a prior control 
period as any NOx allowances allocated 
to the NOx Budget opt-in source under 
§ 96.88 for any control period after the 
last control period for which the NOx 
Budget opt-in permit is effective. The 
NOx authorized account representative 
shall ensure that the NOx Budget opt-in 


source’s compliance account or the 
overdraft account of the NOx Budget 
source where the NOx Budget opt-in 
source is located includes the NOx 
allowances necessary for completion of 
such deduction. If the compliance 
account or overdraft account does not 
contain sufficient NOx allowances, the 
Administrator will deduct the required 
number of NOx allowances, regardless 
of the control period for which they 
were allocated, whenever NOx 
allowances are recorded in either 
account. 

(ii) After the deduction under 
paragraph (b)(2)(i) of this section is 
completed, the Administrator will close 
the NOx Budget opt-in source’s 
compliance account. If any NOx 
allowances remain in the compliance 
account after completion of such 
deduction and any deduction under 
§ 96.54, the Administrator will close the 
NOx Budget opt-in source’s compliance 
account and will establish, and transfer 
any remaining allowances to, a new 
general account for the owners and 
operators of the NOx Budget opt-in 
source. The NOx authorized account 
representative for the NOx Budget opt- 
in source shall become the NOx 
authorized account representative for 
the general account. 


§ 96.88 NO, allowance allocations to opt- 
ini units. 

(a) NOx allowance allocation. (1) By 
December 31 immediately before the 
first control period for which the NOx 
Budget opt-in permit is effective, the 
permitting authority will allocate NOx 
allowances to the NOx Budget opt-in 
source and submit to the Administrator 
the allocation for the control period in 
accordance with paragraph (b) of this 
section. 

(2) By no later than December 31, after 
the first control period for which the 
NOx Budget opt-in permit is in effect, 
and December 31 of each year thereafter, 
the permitting authority will allocate 
NOx allowances to the NOx Budget opt- 
in source, and submit to the 
Administrator allocations for the next 
control period, in accordance with 
paragraph (b) of this section. 

(b) For each control period for which 
the NOx Pudget opt-in source has an 
approved NOx Budget opt-in permit, the 
NOx Budget opt-in source will be 
allocated NOx allowances in accordance 
with the following procedures: 

(1) The heat input (in mmBtu) used 
for calculating NOx allowance 
allocations will be the lesser of: 

(i) The NOx Budget opt-in source’s 
baseline heat input determined 
pursuant to § 96.84(c); or 
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(ii) The NOx Budget opt-in source’s 
heat input, as determined in accordance 
with subpart H of this part, for the 
control period in the year prior to the 
year of the control period for which the 
NOx allocations are being calculated. 

(2) The permitting authority will 
allocate NOx allowances to the NOx 
Budget opt-in source in an amount 
equaling the heat input (in mmBtu) 
determined under paragraph (b)(1) of 
this section multiplied by the lesser of: 

(i) The NOx Budget opt-in source’s 
baseline NOx emissions rate (in lb/ 
mmBtu) determined pursuant to 
§ 96.84(c); or 

(ii) The most stringent State or 
Federal NOx emissions limitation 
applicable to the NOx Budget opt-in 
source during the control period. 


Subpart J—Mobile and Area Sources 
[Reserved] 


[FR Doc. 98-26773 Filed 10-26-98; 8:45 am] 
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DEPARTMENT OF EDUCATION 


List of Approved “‘Ability-to-Benefit” 
Tests and Passing Scores 


AGENCY: Department of Education. 
ACTION: Update Notice. 


SUMMARY: The Secretary gives notice 
that he has approved the American 
College Testing Service (ACT) test as an 
“ability-to-benefit” (ATB) test. The ACT 
test consists of a test in English and a 
test in Math. The Secretary has 
approved the score of 14 as the passing 
score for the English test and the score 
of 15 as the passing score for the Math 
test. 

The Secretary has approved this test 
and passing score under the authority of 
section 484(d) of the Higher Education 
Act of 1965, as amended (HEA) and the 
regulations the Secretary promulgated to 
implement that section in 34 CFR Part 
668, Subpart J. An institution must use 
this test, or one of the other previously 
approved ATB tests listed in this notice 
to determine if a student, who does not 
have a high school diploma or its 
recognized equivalent, is eligible to 
receive funds under any title IV, HEA 
program. The title IV, HEA programs 
include the Federal Pell Grant, Federal 
Family Education Loan, William D. 
Ford Federal Direct Loan, Federal 
Perkins Loan, Federal Work-Study, 
Federal Supplemental Educational 
Opportunity Grant, and State Student 
Incentive Grant programs. 

FOR FURTHER INFORMATION CONTACT: 
Lorraine Kennedy, U.S. Department of 
Education, 600 Independence Avenue, 
SW, Regional Office Building 3, Room 
3045, Washington, DC 20202-5451, 
Telephone: (202) 708-8242. Individuals 
who use a telecommunications device 
for the deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1— 
800-877-8339 between 8 a.m. and 8 
p-m., Eastern time, Monday through 


Friday. 
ividuals with disabilities may 
obtain this document in an alternate 
format (e.g., Braille, large print, 
audiotape, or computer diskette) on 
request to the contact person listed in 
the preceding paragraph. 
SUPPLEMENTARY INFORMATION: The 
Secretary is publishing this notice 
because, under 34 CFR 668.145(c)(1), 
when the Secretary approves an ATB 
test, the Secretary publishes the name of 
the test and the passing scores on the 
test in the Federal 

The ACT test is approved for five- 
years, unless the Secretary withdraws 
this approval or the publisher requests 
that approval of the test be withdrawn. 
In either case, the Secretary will publish 


a notice in the Federal Register 
indicating this change. For the 
convenience of institutions participating 
in the title IV, HEA Programs and other 
parties, the following is a listing of the 
nine approved ATB tests and passing 
scores. 

1. American College Testing (ACT): 
(English and Math) 

Passing Scores: The approved passing 
scores on this test are as follows: 
English (14) and Math (15). 

Publisher: The test publisher and the 
address, contact person, telephone, and 
fax number of the test publisher are: 
American College Testing (ACT), 
Placement Assessment Programs, 2201 
North Dodge Street, P.O. Box 168, Iowa 
City, lowa 52243, Contact: James Maxey, 
Telephone: (319) 337-1100, Fax: (319) 
337-1790. 

2. ASSET Program: Basic Skills Tests 
(Reading, Writing, and Numerical)— 
Forms B2 and C2. 

Passing Scores: The approved passing 
scores on this test are as follows: 
Reading (34), Writing (34), and 
Numerical (33). 

Publisher: The test publisher and the 
address, contact person, telephone, and 
fax number of the test publisher are: 
American College Testing (ACT), 
Placement Assessment Programs, 2201 
North Dodge Street, P.O. Box 168, lowa 
City, lowa 52243, Contact: John D. Roth, 
Telephone: (319) 337-1030, Fax: (319) 
337-1790. 

3. Career Assessment 
(CPAT) Basic Skills Subtests (Language 
Usage, Reading and Numerical)—Forms 
A, B, and C. 

Passing Scores: The approved passing 
scores on this test are as follows: 
Language Usage (43), Reading (44), and 
Numerical (42). 

Publisher: The test publisher and the 
address, contact person, telephone, and 
fax number of the test publisher are: 
American College Testing (ACT), 
Placement Assessment Programs, 2201 
North Dodge Street, P.O. Box 168, lowa 
City, lowa 52243, Contact: John D. Roth, 
Telephone: (319) 337-1030, Fax: (319) 
337-1790. 

4. COMPASS Subtests: Prealgebra/ 
Numerical Skills Placement, Reading 
Placement, and Writing Placement. 

Passing Scores: The approved passing 
scores on this test are as follows: 
Prealgebra/Numerical (21), Reading (60), 
and Writing (31). 

Publisher: The test publisher and the 
address, contact person, telephone, and 
fax number of the test publisher are: 
American College Testing (ACT), 
Placement Assessment Programs, 2201 
North Dodge Street, P.O. Box 168, lowa 
City, lowa 52243, Contact: John D. Roth, 


Telephone: (319) 337-1030, Fax: (319) 
337-1790. 

5. Computerized Placement Tests 
(CPTs)/Accuplacer (Reading 
Comprehension, Sentence Skills, and 
Arithmetic). 

Passing Scores: The approved passing 
scores on this test are as follows: 
Reading Comprehension (52), Sentence 
Skills (60), and Arithmetic (36). 

Publisher: The test publisher and the 
address, contact person, telephone, and 
fax number of the test publisher are: The 
College Board, 45 Columbus Avenue, 
New York, New York 10023-6992, 
Contact: Ms. Loretta M. Church, 
Telephone: (212) 713-8000, Fax: (212) 
713-8063. 

6. Descriptive Tests: Descriptive Tests 
of Language Skills (DTLS) (Reading 
Comprehension, Sentence Structure and 
Conventions of Written English}—Forms 
M-K-3KDT and M-K-3LDT; and 
Descriptive Tests of Mathematical Skills 
(DTMS) (Arithmetic}—Forms M-K-3KDT 
and M-K-3LDT. 

Passing Scores: The approved passing 
scores on this test are as follows: 
Reading Comprehension (108), Sentence 
Structure (9), Conventions of Written 
English (309), and Arithmetic (506). 

Publisher: The test publisher and the 
address, contact person, telephone, and 
fax number of the test publisher are: The 
College Board, 45 Columbus Avenue, 
New York, New York 10023-6992, 
Contact: Ms. Loretta M. Church, 
Telephone: (212) 713-8000, Fax: (212) 
713-8063. 

7. Test of Adult Basic Education 
(TABE): (Reading, Mathematics 
Computation, Applied Mathematics 
Language, and Spelling)—Forms 5 and 
6, Level A. 

Passing Scores: The approved passing 
scores on this test are as follows: 
Reading (768), Mathematics 
Computation (804), Applied 
Mathematics Concepts and Applications 
(759), Language (714), and Spelling 
(749). 


Publisher: The test publisher and the 
address, contact person, telephone, and 
fax number of the test publisher are: 
CTB/McGraw-Hill, 11301 Jollyville 
Road, Townhouse I-4, Austin, TX 
78759, Contact: Ms. Lorna Harrison, 
Telephone: (512) 349-7578, Fax: (512) 
349-7580. 

8. Test of Adult Basic Education 
(TABE): (Reading, Mathematics 
Computation, Applied Mathematics 
Language, and Spelling—Forms 7 and 8, 
Level A. 

Passing Scores: The approved passing 
scores on this test are as follows: 
Reading (559), Mathematics 
Computation (558), Applied 
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‘Mathematics (559), Language (545), and 
Spelling (540). 

Publisher: The test publisher and the 
address, contact person, telephone, and 
fax number of the test publisher are: 
CTB/McGraw-Hill, 11301 Jollyville 
Road, Townhouse [-4, Austin, TX 
78759, Contact: Ms. Lorna Harrison, 
Telephone: (512) 349-7578, Fax: (512) 
349-7580. 

9. Wonderlic Basic Skills Test 
(WBST})—Verbal Forms VS-1 & VS-2, 
Quantitative Forms QS-1 & QS-2. 

Passing scores: The approved passing 
scores on this test are as follows: Verbal 
(200) and Quantitative (210). 

Publisher: The test publisher and the 
address, contact person, telephone, and 
fax number of the test publisher are: 
Wonderlic Personnel Test, Inc., 1509 N. 
Milwaukee Ave., Libertyville, IL 60048— 
1380, Contact: Mr. Victor S. Artese, 
Telephone: (800) 323-374, Fax: (847) 
680-9492. 

Exception: Section 668.153 sets forth 
special provisions for testing students 


whose native language is not English 
and who are not fluent in English, and 
for students who have disabilities. None 
of these tests have been approved for 
those purposes. Accordingly, 
institutions may continue to make ATB 
eligibility determinations for those types 
of students under the tests approved as 
of June 30, 1996. Moreover, the 
administration of those tests will not be 
governed by the provisions of 34 CFR 
Part 668, Subpart J. 


Electronic Access to This Document 


Anyone may view this document, as 
well as all other Department of 
Education documents published in the 
Federal Register, in text or portable 
document format (pdf) on the World 
Wide Web at either of the following 
sites: 


http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 


To use the pdf you must have the 
Adobe Acrobat Reader Program with 


Search, which is available free at either 
of the previous sites. If you have 
questions about using the pdf, cali the 
U.S. Government Printing Office at (202) 
512-1530, or, toll free, at 1-888—293- 
6498. 

Anyone may also view these 
documents in text copy only on an 
electronic bulletin board of the 
Department. Telephone: (202) 219-1511 
or, toll free, 1-800-222-4922. The 
documents are located under Option 
G—Files/Announcements, Bulletins and 
Press Releases. 


Note: The official version of this document 
is the document published in the Federal 


Dated: October 21, 1998. 
David A. Longanecker, 
Assistant Secretary for Postsecondary 


Education. 
[FR Doc. 98—28659 Filed 10-26-98; 8:45 am] 
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DEPARTMENT OF EDUCATION 
[CFDA No. 84.326R] 


Office of Special Education and 
Rehabilitative Services; Office of 
Special Education Programs; Notice 
Inviting Applications for New Awards 
for Fiscal Year (FY) 1999 


AGENCY: Department of Education. 
ACTION: Correction notice. 


SUMMARY: On October 9, 1998, a notice 
inviting applications for new awards 
under the Technical Assistance to 
Improve Services and Results for 
Children with Disabilities program was 
published in the Federal Register (63 
FR 54546). The list of eligible applicants 
stated that eligible applicants had to be 
in Region I. The requirement should 
state that eligible applicants serve 
Region I. In addition, “for-profit 
organizations” was inadvertently 
omitted from the list of eligible 
applicants for the Regional Resource 
Center in Region! priority. _ 

Note to Applicants: The notice 
contained closing dates and other 
information regarding the transmittal of 
applications for the FY 1999 
competition under the Technical 
Assistance to Improve Services and 
Results for Children with Disabilities 
program authorized by IDEA, as 


amended. This notice corrects the 
Eligible Applicants section under this 
priority by stating that eligible 
applicants serve Region I as further 
defined in the application notice and by 
including “for-profit organizations” in 
the listing of eligible applicants. 
Potential applicants should consult the 
statement of the final priority published 
on October 9, 1998 (63 FR 54546) to 
ascertain the substantive requirements 
for their applications. 

FOR FURTHER INFORMATION CONTACT: For 
further information on this priority 
contact Debra Sturdivant, U.S. 
Department of Education, 600 
Independence Avenue, SW, room 3317, 
Switzer Building, Washington, DC 
20202-2641. FAX: (202) 205-8717 (FAX 
is the preferred method for requesting 
information). Telephone: (202) 205— 
8038. Internet: 
Debra__Sturdivant@ed.gov Individuals 
who use a telecommunications device 
for the deaf (TDD) may call the TDD 
number: (202) 205-8953. 

Individuals with disabilities may 
obtain a copy of this notice in an 
alternate format (e.g. Braille, large print, 
audiotape, or computer diskette) by 
calling (202) 205-8113. 


Electronic Access to This Document 


Anyone may view this document, as 
well as all other Department of 


Education documents published in the 
Federal Register, in text or portable 
document format (pdf) on the World 
Wide Web at either of the following 
sites: 


http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 


To use the pdf you must have the Adobe 
Acrobat Reader Program with Search, 
which is available free at either of the 
previous sites. If you have questions 
about using the pdf, call the U.S. 
Government Printing Office at (202) 
512-1530 or, toll free at 1-888-—293- 
6498. 


Anyone may also view these 
documents in text copy only on an 
electronic bulletin board of the 
Department. Telephone: (202) 219-1511 
or, toll free, 1-800-222-4922. The 
documents are located under Option 
G—Files/Announcements, Bulletins, 
and Press Releases. 


Note: The official version of a document is 
the document published in the Federal 
Register 


Dated: October 21, 1998. 
Judith E. Heumann, 


Assistant Secretary for Special Education and 
Rehabilitative Services. 


[FR Doc. 98-28658 Filed 10-26-98; 8:45 am] 
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interim Rules for Group Health Pians 
and Health insurance issuers Under 
the Newborns’ and Mothers’ Health 
Protection Act 


AGENCIES: Internal Revenue Service, 
Department of the Treasury; Pension 
and Welfare Benefits Administration, 
Department of Labor; Health Care 
Financing Administration, Department 
of Health and Human Services. 
ACTION: Interim rules with request for 
comments. 


SUMMARY: This document contains 
interim rules governing the Newborns’ 
and Mothers’ Health Protection Act of 
1996 (NMHPA). The interim rules 
provide guidance to employers, group 
health plans, health insurance issuers, 
and participants and beneficiaries 
relating to new requirements for 
hospital lengths of stay in connection 
with childbirth. The rules contained in 
this document implement changes to 
the Employee Retirement Income 
Security Act of 1974 (ERISA) and the 
Public Health Service Act (PHS Act) 
made by NMHPA, and changes to the 
Internal Revenue Code of 1986 (Code) 
enacted as part of the Taxpayer Relief 
Act of 1997 (TRA ’97). Interested 
persons are invited to submit comments 
on the interim rules for consideration by 
the Department of the Treasury, the 
Department of Labor, and the 
Department of Health and Human 
Services (Departments) in developing 
final rules. 
DATES: Effective Date: The interim rules 
are effective January 1, 1999. 
Applicability Dates: Group market 
rules. The interim rules for the group 
market apply to group health plans and 


group health insurance issuers for plan 

years beginning on or after January 1, 

1999. 

Individual market rules. The interim 
rules for the individual market apply 
with respect to health insurance 
coverage offered, sold, issued, eet 
in effect, or operated in the individual 
market on or after January 1, 1999. 

Comment Date. Written comments on 
these interim rules are invited and must 
be received by the Departments on or 
before January 25, 1999. 

ADDRESSES: Written comments should 

be submitted with a signed original and 

three copies (except for electronic 
submissions to the Internal Revenue 

Service (IRS)) to any of the addresses 

specified below. For convenience, 

comments may be addressed to any of 
the Departments, except that comments 
relating primarily to the individual 
market regulations should be addressed 
to the Department of Health and Human 

Services (HHS). Any comment that is 

submitted to any Department will be 

shared with the other Departments. 

Comments to the IRS can be 
addressed to: 

CC:DOM:CORP:R (REG—109708-97), - 
Room 5228, Internal Revenue Service, 
POB 7604, Ben Franklin Station, 
Washington, DC 20044 
In the alternative, comments may be 

hand-delivered between the hours of 8 

a.m. and 5 p.m. to: 

CC:DOM:CORP:R (REG—-109708-97), 
Courier’s Desk, Internal Revenue 
Service, 1111 Constitution Avenue, 
NW., Washington DC 20224 
Alternatively, comments may be 

transmitted electronically via the IRS 

Internet site at: 

http://www. irs.ustreas.gov/prod/ 
tax__regs/comments.html 
Comments to the Department of Labor 

can be addressed to: 

U.S. Department of Labor, Pension and 
Welfare Benefits Administration, 200 
Constitution Avenue NW., Room N— 
5669,Washington, DC 20210, 
Attention: NMHPA Comments 
Alternatively, comments may be 

hand-delivered between the hours of 9 


’ a.m. and 5 p.m. to the same address. 


Comments to HHS can be addressed 
to: 

Health Care Financing Administration, 
Department of Health and Human 
Services, Attention: HCFA-2892-IFC, 
P.O. Box 26688, Baltimore, MD 21207 
In the alternative, comments may be 

hand-delivered between the hours of 

8:30 a.m. and 5 p.m. to either: 

Room 309-G, Hubert Humphrey 
Building, 200 Independence Avenue, 
SW., Washington, DC 20201 


or 

Room C5—09—26, 7500 Security 

Boulevard, Baltimore, MD 21244— 

1850 

All submissions to the IRS will be 
open to public inspection and copying 
in room 1621, 1111 Constitution 
Avenue, NW., Washington, DC from 9 
a.m. to 4 p.m. All submissions to the 
Department of Labor will be open to 
public inspection and copying in the 
Public Documents Room, Pension and 
Welfare Benefits Administration, U.S. 
Department of Labor, Room N-5638, 
200 Constitution Avenue, NW., 
Washington, DC from 8:30 a.m. to 5:30 
p-m. All submissions to HHS will be 
open to public inspection and copying 
in room 309-G of the Department of 
Health and Human Services, 200 
Independence Avenue, SW., 
Washington, DC from 8:30 a.m. to 5 p.m. 
FOR FURTHER INFORMATION CONTACT: 
Amy Scheingold Turner, Pension and 
Welfare Benefits Administration, 
Department of Labor, at (202) 219-4377; 
Suzanne Long, Health Care Financing 
Administration, Department of Health 
and Human Services, at (410) 786—1565; 
or Russ Weinheimer, Internal Revenue 
Service, Department of the Treasury, at 
(202) 622-4695. 
SUPPLEMENTARY INFORMATION: 


Customer Service Information 


Individuals interested in obtaining a 
copy of the Department of Labor’s 
booklet entitled “Questions and 
Answers: Recent Changes in Health Care 
Law,” which includes information on 
NMHPA, may call the following toll-free 
number: 1-800-998-7542. Information 
on NMHPA and other recent health care 
laws is also available on the Department 
of Labor website (www.dol.gov/dol/ 
pwba) and the Department of Health 
and Human Services’ website 
(www.hcfa.gov). 


A. Background 


The Newborns’ and Mothers’ Health 
Protection Act of 1996 (NMHPA) (Pub. 
L. 104-204) was enacted on September 
26, 1996 to provide protections for 
mothers and their newborn children 
with regard to hospital lengths of stay 
following childbirth.' In section 602 of 
NMHPA, Congress declared its findings 
that: 

(1) The length of post-delivery hospital 
stay should be based on the unique 


'NMHPA adds to protections already established 
under the Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) (Pub. L. 104— 
191). Among other things, HIPAA provides that a 
group health plan and a group health insurance 
issuer may not impose any preexisting condition 
exclusion relating to pregnancy as a preexisting 
condition. 
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characteristics of each mother and her 
newborn child, taking into consideration the 
health of the mother, the health and stability 
of the newborn, the ability and confidence of 
the mother and the father to care for their 
newborn, the adequacy of support systems at 
home, and the access of the mother and her 
newborn to appropriate follow-up health 
care; and (2) the timing of the discharge of 

a mother and her newborn child from the 
hospital should be made by the attending 
provider in consultation with the mother. 


Provisions substantially similar to those 
in NMHPA were later added to the 
Internal Revenue Code of 1986 (Code) 
by the Taxpayer Relief Act of 1997 (TRA 
97) (Pub. L. 105-34), which was 
enacted on August 5, 1997. All 
references hereafter to “‘NMHPA” 
include the relevant provisions of TRA 

NMHPA was incorporated into the 
administrative framework established 
by Titles I and IV of the Health 
Insurance Portability and 
Accountability Act of 1996 (HIPAA) 
(Pub. L. 104—191).2 These titles of 
HIPAA include substantially similar 
changes to the Internal Revenue Code, 
the Employee Retirement Income 
Security Act (ERISA), and the Public 
Health Service Act (PHS Act) relating to 
group health plans and issuers of group 
health insurance coverage.? Certain 
other provisions in Titles I and IV of 
HIPAA amended only ERISA or only the 
PHS Act. In particular, the PHS Act, as 
amended by HIPAA, contains 
provisions governing health insurance 
issued to small groups and health 
insurance sold in the individual market. 
The regulations implementing these 
provisions added by HIPAA were made 
available to the public on April 1, 1997 
and published in the Federal Register 
on April 8, 1997. The group market 
regulations were issued jointly by the 
Secretaries of the Treasury, Labor, and 
Health and Human Services (HHS) (62 
FR 16894). The individual market 
regulations were issued only by HHS 
(62 FR 16985). See also 62 FR 31669— 
31670 and 31690-31696 (June 10, 1997) 
(containing technical corrections to both 


2NMHPA amended Chapter 100 of Subtitle K of 
the Code, Part 7 of Subtitle B of Title I of the 
Employee Retirement Income Security Act (ERISA), 
and Title XXVII of the Public Health Service Act 
(PHS Act). 

3 The terms group health plan and health 
insurance issuer are defined in Code section 9832(a) 
and (b)(2), ERISA section 733(a) and (b)(2), and PHS 
Act section 2791(a) and (b)(2). The term group 
health insurance coverage is defined in ERISA 
section 733(b)(4) and PHS Act section 2791(b)(4). 
Generally, any health insurance coverage that does 
not meet the definition of group health insurance 
coverage is individual coverage even if State law 
treats the coverage as group coverage for other 
purposes. The terms individual health insurance 
coverage and individual market are defined in PHS 
Act section 2791(b)(5) and (e)(1). 


the group market and individual market 

regulations). 

NMHPA applies to health coverage in 
the large and small group markets, 
and in the individual market. The 
Secretaries of the Treasury, Labor, and 
HHS share jurisdiction over the 
NMHPA provisions. These provisions 
are substantially similar, except as 
follows: 

e The NMHPA provisions in the Code 
generally apply to all group health plans 
(including church plans) other than 
governmental plans, but they do not 
apply to health insurance issuers. The 
NMHPA provisions in the Code do not 
contain the requirement that a plan 
provide the special notice that is 
required under the NMHPA provisions 
in ERISA and the PHS Act. An employer 
or plan that fails to comply with the 
NMHPA provisions in the Code may be 
subject to an excise tax under section 
4980D of the Code. 

e The NMHPA provisions in ERISA 
generally apply to all group health plans 
other than governmental plans and 
church plans. These provisions also 
apply to health insurance issuers that 
offer health insurance in connection 
with such group health plans. 
Generally, the Secretary of Labor 
enforces the provisions of NMHPA in 
ERISA, except that no enforcement 
action may be taken by the Secretary 
against issuers. However, individuals 
may generally pursue actions against 
issuers under ERISA and, in some 
circumstances, under State law. 

e The NMHPA provisions in the PHS 
Act generally apply to health insurance 
issuers and to certain State and local 
governmental plans. States, in the first 
instance, enforce the PHS Act with 
respect to issuers. Only if a State does 
not substantially enforce any provisions 
under its insurance laws will HHS 
enforce the provisions, through the 
imposition of civil money penalties. 
HHS has primary enforcement authority 
with respect to State and local 
governmental plans. 

The interim rules being issued today 
by the Secretaries of the Treasury, 

Labor, and HHS have been developed 

on a coordinated basis by the 

Departments. In addition, these interim 

rules take into account comments 

received by the Departments in response 
to the request for public comments on 

NMHPA published in the Federal 

Register on June 26, 1997 {62 FR 34604). 

Except to the extent needed to reflect 

the statutory differences described 

above, the interim rules of each 

Department are substantively identical. 

However, there are certain 

nonsubstantive.differences, including 

certain stylistic differences in language 


and structure to conform to conventions 
used by a particular Department. These 
differences have been minimized and 
any differences in wording (other than 
those reflecting differences in the 
NMHPA statutory provisions described 
above) are not intended to create any 
substantive difference. Finally, the 
individual market regulations are issued 
solely by HHS. 


B. Overview of NMHPA and the Interim 
Rules 


The General Rule for Hospital Lengths 
of Stay 


NMHPA and the interim rules provide 
a general rule under which a group 
health plan and a health insurance 
issuer may not restrict mothers’ and 
newborns’ benefits for a hospital length 
of stay in connection with childbirth to 
less than 48 hours following a vaginal 
delivery or 96 hours following a 
delivery by cesarean section.* The 
general rule requires plans and issuers 
providing benefits for hospital lengths 
of stay in connection with childbirth to 
cover the minimum length of stay for all 
deliveries. The interim rules provide 
that the determination of whether an 
admission is in connection with 
childbirth is a medical decision to be 
made by the attending provider. An 
example clarifies that delivery does not 
have: to occur inside a hospital in order 
for an admission to be “in connection 
with childbirth.”” NMHPA and the 
interim rules permit an exception to the 
48-hour (or 96-hour) general rule if the 
attending provider decides, in 
consultation with the mother, to 
discharge the mother or her newborn 
earlier. 

Many commenters asked whether the 
length of stay should be calculated from 
the time of delivery. Under the interim 
rules, when delivery occurs in the 
hospital, the stay begins at the time of 
delivery (or in the case of multiple 
births, at the time of the last delivery). 
When delivery occurs outside the 
hospital, the stay begins at the time the 
mother or newborn is admitted. 

An attending provider is an 
individual who is licensed under 
applicable State law to provide 
maternity or pediatric care and who is 
directly responsible for providing such 
care to a mother or newborn child. 
Therefore, a plan, hospital, managed 
care organization, or other issuer is not 
an attending provider. However, a nurse 
midwife or a physician assistant may be 


“The interim rules use the term “vaginal 


delivery” to clarify that all vaginal deliveries, 
whether with complications or without 
complications, are subject to the 48-hour length-of- 
stay requirement. 
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an attending provider if licensed in the 
State to provide maternity or pediatric 
care in connection with childbirth. 
Prohibitions 

As noted above, an exception to the 
48-hour (or 96-hour) general rule 
applies if the attending provider 
decides, in consultation with the 
mother, to discharge the mother or 
newborn earlier. NMHPA and the 
interim rules prohibit certain practices 
to ensure that this exception will not 
result in early discharges that could 
adversely affect the health or well-being 
of the mother or newborn. 

Specifically, with respect to mothers, 
NMHPA provides that a group health 
plan or health insurance issuer may not 
deny a mother or her newborn child 
eligibility or continued eligibility to 
enroll or renew coverage under the 
terms of the plan or policy solely to 
avoid the NMHPA requirements, or 
provide monetary payments or rebates 
te a mother to encourage her to accept 
less than the minimum protections 
available under NMHPA. The interim 
rules clarify that such prohibited 
payments include payments-in-kind. 
However, an example in the interim 
rules clarifies that a plan or issuer does 
not violate this prohibition by providing 
after-discharge, follow-up services to a 
mother and newborn discharged early if 
those services are not more than what 
the mother and newborn would have 
received if they had stayed in the 
hospital the full 48 hours (or 96 hours). 

In addition, with respect to benefit 
restrictions, NMHPA and the interim 
rules provide that a plan or issuer may 
not restrict the benefits for any portion 
of a 48-hour (or 96-hour) hospital length 
of stay in a manner that is less favorable 
than the benefits provided for any 
preceding portion of the stay. This 
prohibition includes certain types of 
precertification requirements, discussed 
below in the Authorization and 
precertification section. 

Finally, with respect to attending 
providers, NMHPA provides that a plan 
or issuer may not penalize, or otherwise 
reduce or limit the reimbursement of, an 
attending provider because the provider 
furnished care to a mother or newborn 
in accordance with NMHPA, or provide 
monetary or other incentives to an 
attending provider to induce the 
provider to furnish care to a mother or 
newborn in a manner inconsistent with 
NMHPA. The interim rules clarify this 
prohibition in four ways. First, the 
prohibition applies to both direct and 
indirect incentives to attending 
providers. Second, penalties against an 
attending provider include taking 
disciplinary action against or retaliating 


against the attending provider. Third, 
the term “compensation” is used in the 
interim rules rather than the term 
“reimbursement” to clarify that all 
forms of remuneration to attending 
providers are included in the 
prohibition, and to avoid any confusion 
that otherwise could result from the fact 
that the term “reimbursement” has a 
narrower meaning in some insurance 
contexts. Fourth, the statutory phrase 
“to induce” is interpreted to include 
providing any incentive that could 
induce an attending provider to furnish 
care inconsistent with NMHPA and the 
interim rules (whether or not a specific 
attending provider is actually induced 
to furnish care inconsistent with 
NMHPA and the interim rules). 


Construction 


NMHPA and the interim rules apply 
only to group health plans and health 
insurance issuers that provide benefits 
for a hospital stay in connection with 
childbirth. NMHPA and the interim 
rules do not require plans and issuers to 
provide these benefits. In addition, 
NMHPA and the interim rules do not 
prevent plans or issuers from imposing 
deductibles, coinsurance, or other cost- 
sharing measures for health benefits 
relating to hospital stays in connection 
with childbirth as long as the cost- 
sharing for any portion of a hospital stay 
subject to the general rule is not less 
favorable to mothers and newborns than 
that imposed on any preceding portion 
of the stay. Thus, for example, with 
respect to a 48-hour hospital stay, the 
coinsurance for the second 24 hours 
cannot be greater than that for the first 
24 hours. 

With respect to health insurance 
coverage offered in the individual 
market, NMHPA and the interim rules 
apply to all health insurance coverage, 
and are not limited in their application 


5 While NMHPA and the interim rules do not 
require plans and issuers to provide coverage for 
hospital stays in connection with childbirth, other 
legal requirements may apply, including Title VII 
of the Civil Rights Act of 1964 (Title VII). Title VII 
prohibits discrimination on the basis of sex, 
including because of pregnancy, childbirth, or 
related medical conditions. 42 U.S.C. 2000e-(k). 
The Equal Employment Opportunity Commission 
(EEOC) has commented, by letter dated July 28, 
1997, that, “{u)nder Title VII, women affected by 
pregnancy, childbirth, or related medical conditions 
must be treated the same as individuals affected by 
other medical conditions. This applies to all aspects 
of employment, including employer-provided 
heaith insurance benefits. * * * Thus, Title VI 
prohibits a plan from excluding hospital stay 
benefits in connection with childbirth if the plan 
provides hospital stay benefits in connection with 
other medical conditions.” EEGC is the federal 
agency responsible for enforcing Title VII and other 
federal equal employment opportunity laws. 
Questions regarding Title VII should be directed to 
the EEOC. 


to coverage that is provided to eligible 
individuals, as defined in section 
2741(b) of the PHS Act. 


Authorization and Precertification 


NMHPA and the interim rules contain 
three provisions that affect 
authorization and precertification for 
hospital lengths of stay in connection 
with childbirth. 

e Under paragraph (a) of the interim 
tules (relating to hospital length of stay), 
a group health plan or a health 
insurance issuer may not require a 
physician or other health care provider 
to obtain authorization from the plan or 
issuer to prescribe a hospital length of 
stay that is subject to the general rule. 

e Under paragraph (b) of the interim 
rules (relating to prohibitions), a plan or 
issuer may not restrict benefits for part 
of a stay subject to the general rule in 
a way that is less favorable than a prior 
portion of the stay. Under an example 
in the interim rules, a plan or issuer is 
precluded from requiring a covered 
individual to obtain precertification for 
any portion of a hospital stay that is 
subject to the general rule if 
precertification is not required for any 
preceding portion of the stay. However, 
the interim rules do not prevent a plan - 
or issuer from requiring precertification 
for any portion of a stay after 48 hours 
(or 96 hours), or from requiring 
precertification for an entire stay. 

e In addition, under (c) of 
the interim rules (containing rules of 
construction), a plan or issuer may not 
increase an individual’s coinsurance for 
any later portion of a 48-hour (or 96- 
hour) hospital stay. An example 
illustrates that plans and issuers may 
vary cost-sharing in certain 
circumstances, provided the cost- 
sharing rate is consistent throughout the 
48-hour (or 96-hour) hospital length of 
stay. 


Compensation of Attending Provider 


NMHPA and the interim rules do not 
prevent a group health plan or a health 
insurance issuer from negotiating with 
an attending provider the level and type 
of compensation for care furnished in 
accordance with the interim rules 
(including the prohibitions section). 


Applicability in Certain States 


There is an exception to the NMHPA 
requirements for health insurance 
coverage in certain States.® Specifically, 


©The term State includes the 50 States, the 
District of Columbia, Puerto Rico, the Virgin 
Islands, American Samoa, Guam, Wake Island, the 
Northern Mariana Islands, and the Canal Zone (i.e., 
the areas and installations in the Republic of 
Panama made available to the United States 
pursuant to the Panama Canal Treaty of 1977 and 
related agreements, until December 31, 1999.) 
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NMHPA and the interim rules do not 
apply with respect to health insurance 
coverage if there is a State law” that 
meets any of the following criteria: 

e The State law requires health 
insurance coverage to provide at least a 
48-hour (or 96-hour) hospital length of 
stay in connection with childbirth, 

¢ The State law requires health 
insurance coverage to provide for 
maternity and pediatric care in 
accordance with guidelines established 
by the American College of 
Obstetricians and Gynecologists, the 
American Academy of Pediatrics, or any 
other established professional medical 
association, or 

e The State law requires that 
decisions regarding the appropriate 
hospital length of stay in connection 
with childbirth be left entirely to the 
attending provider in consultation with 
the mother. The interim rules clarify 
that State laws that require the mother 
to consent to the decision made by the 
attending provider satisfy this criterion. 

Although this NMHPA exception 
applies with respect to insured group 
health plans, it does not apply with 
respect to a group health plan to the 
extent the plan provides benefits for 
hospital lengths of stay in connection 
with childbirth other than through 
health insurance coverage.® 


Notice Requirements Under ERISA and 
the PHS Act 


ERISA background. ERISA generally 
requires that participants in, and 
beneficiaries receiving benefits under, a 
group health plan be furnished a 
summary plan description (SPD) to 
apprise them of their rights and 
obligations under the plan. ERISA and 
its implementing regulations prescribe 
what is to be included in the SPD, and 
the manner in which participants and 
beneficiaries are to be notified of any 
“material modification” to the terms of 
the plan or any change in the 
information required to be included in 
the SPD. A summary description of a 


7 Generally, under Part 7 of ERISA and Title 
XXViI of the PHS Act, a State law that “prevents 
the application of “ those provisions is preempted 
by section 731(a)(1) of ERISA and sections 
2723(a)(1) and 2762(a)(1) of the PHS Act. However, 
NMHPA specifies that State laws that meet the 
statutory criteria will apply even though they might 
otherwise “prevent the application of’ the NMHPA 
requirements. See section 711(f) of ERISA and 
sections 2704(f) and 2751(c) of the PHS Act. 

8 In conducting an economic analysis of the 
interim rules, the Departments of Labor and HHS 
conducted a preliminary review of State laws to 
determine the applicability of NMHPA’s 
requirements in each State. This discussion, in 
section D of this preamble, includes a list of the 
States in which the Departments of Labor and HHS 
assumed, solely for the purpose of the economic 
analysis, that NMHPA’s requirements apply. 


material modification is generally 
required to be furnished not later than 
210 days after the end of the plan year 
in which the change is adopted. A 
summary of any material reduction in 
covered services or benefits is generally 
required to be furnished not later than 
60 days after adoption of the change. 

‘A changes to ERISA and the 
PHS Act. The NMHPA amendments to 
ERISA added section 711(d), which 
requires that the imposition of the 
NMHPA requirements is to be treated as 
a material modification to the plan, 
except that the summary description of 
the modification must be provided by 
not later than 60 days after the first day 
of the first plan year in which the 
requirements apply. NMHPA also 
amended both the group and individual 
market provisions of title XXVII of the 
PHS Act to apply the ERISA notice 
requirement to certain entities not 
otherwise subject to ERISA. 

The Department of Labor published 
interim regulations implementing 
section 711(d) of ERISA on April 8, 
1997 (62 FR 16979), issued separately 
from the HIPAA regulations published 
on the same date. 

Section 2704(d) of the PHS Act 
requires nonfederal governmental plans 
to comply with the notice requirement 
contained in section 711(d) of ERISA as 
if that section applied to the plan. 
Similarly, section 2751(b) of the PHS 
Act requires a health insurance issuer in 
the individual market to comply with 
the notice requirement in section 711(d) 
of ERISA as if that section applied to the 
issuer and as if the issuer were a group 
health plan. 

The NMHPA interim rules published 
today include the notice provisions 
applicable under the PHS Act. They are 
based on the requirements contained in 
the Department of Labor’s original 
notice regulations, but have been 
adapted for two reasons. First, changes 
were made tc accommodate the 
Departments’ interpretations of 
NMHPA’s substantive requirements as 
contained in these interim rules. A 
revision of the notice provisions 
applicable to plans subject to ERISA 
recently was published in the Federal 
Register in order to accommodate these 
interpretations. 63 FR 48372 (September 
9, 1998). Second, the statute provides 
that covered individuals in both the 
individual and group markets (in group 
health plans subject to either ERISA or 
the PHS Act) be notified of their rights 
under NMHPA. While there are 
fundamental differences in the types of 
entities regulated under ERISA as 
compared to the PHS Act, and in the 
structure of the two Acts, the 
Departments are coordinating their work 


on these two regulations to ensure that 
affected individuals will receive the 
same disclosure of rights, adapted as 
appropriate to take into account the 
different contexts. 

Substance of the PHS Act notice 
requirements—In the group market. 
Section 2704 of the PHS Act applies the 
NMHPA requirements to group health 
plans that are subject to the group 
market provisions of Part A of Title 
XXVII of the PHS Act. The only group 
health plans that are subject to the PHS 
Act are nonfederal governmental plans, 
which are not directly subject to any 
ERISA requirements. In addition, these 
plans may elect to be exempt from most 
of the requirements of Title XXVII, 
including the NMHPA requirements, 
with respect to self-insured benefits. 
Section 2704(d) states that a group 
health plan subject to the PHS Act 
“shall comply with the notice 
requirement under section 711(d) of 
[ERISA] with respect to the 
requirements of this section as if such 
section applied to such plan.” 

These interim rules interpret section 
2704(d) of the PHS Act to require that 
nonfederal governmental plans that 
provide benefits for hospital lengths of 
stay in connection with childbirth, and 
that are subject to the NMHPA 
requirements, provide participants and 
beneficiaries with a statement 
describing those requirements. The 
statement must be included in the plan 
document that provides a description of 
plan benefits to participants and 
beneficiaries and must be furnished to 
participants and beneficiaries not later 
than 60 days after the first day of the 
first plan year beginning on or after the 
effective date of these interim rules.? 
The interim rules set forth the language 
that must be used by plan 
administrators to satisfy the notice 
requirement for group health plans 
subject to the PHS Act. 

In the individual market. Section 
2751(a) of the PHS Act applies the 
NMHPA requirements to health 
insurance issuers in the individual 
market. Section 2751(b) states that a 
health insurance issuer subject to the 
individual market provisions of the PHS 
Act “shall comply with the notice 
requirement under section 711(d) of 
[ERISA] with respect to [the NMHPA 
requirements] as if such section applied 
to such issuer and such issuer were a 
group health plan.” Issuers in the 
individual market are not subject to any 


° Although the specific requirements of these 
interim rules therefore apply for plan years 
beginning on or after January 1, 1999, the 
underlying statutory requirement went into effect 
for plan years beginning on or after January 1, 1998, 
the effective date of NMHPA. 
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federal requirements comparable to 
disclosure of a ‘summary plan 
description” under ERISA, although 
they may be subject to similar State law 
requirements. In addition, the concept 
of a “plan year” does not apply in the 
individual market, and the effective date 
of the NMHPA requirements is not tied 
to a plan year. Accordingly, the 
requirements of these interim rules 
apply to health insurance coverage 
“offered, sold, issued, renewed, in 
effect, or operated” in the individual 
market on or after the effective date of 
these interim rules.!° 

These interim rules interpret section 
2751(b) of the PHS Act to require that 
issuers of individual health insurance 
coverage that includes benefits for 
hospital lengths of stay in connection 
with childbirth must include a 
statement in the insurance contract 
describing the NMHPA requirements, 
and, not later than 60 days after the 
effective date of the interim rules, 
provide covered individuals with a rider 
or equivalent document that gives 
notice of the NMHPA requirements. The 
interim rules set forth the language that 
must be used in an insurance contract 
(or rider) to satisfy the notice 
requirement added by NMHPA. 


Effective Dates 


Group market. NMHPA applies to 
group health plans and group health 
insurance issuers for plan years 
beginning on or after January 1, 1998. 
The interim rules for the group market 
apply to group health plans and group 

health insurance issuers for plan years 
ay aims on or after January 1, 1999. 

individual market. NMHPA applies to 

health insurance coverage offered, sold, 
issued, renewed, in effect, or operated 
in the individual market on or after 
January 1, 1998. The interim rules for 
the individual market apply to health 
insurance coverage offered, sold, issued, 
renewed, in effect, or operated in the 
individual market on or after January 1, 
1999. 


C. Interim Rules and Request for 
Comments 


Section 9833 of the Code (formerly 
section 9806), section 734 of ERISA 
(formerly section 707), and section 2792 
of the PHS Act authorize the Secretaries 
of the Treasury, Labor, and HHS to 
promulgate any interim final rules that 
they determine are appropriate to carry 

_out the provisions of Chapter 100 of 
Subtitle K of the Code, Part 7 of Subtitle 


‘© Although the specific requirements of these 
interim rules therefore apply on or after January 1, 
1999, the underlying statutory requirement went 
into effect January 1, 1998, the effective date of 
NMHPA. 


B of Title I of ERISA, and Title XXVII 
of the PHS Act, which include the 
NMHPA provisions. The Departments 
have determined that interim final rules 
are appropriate because there is a need 
to define the substance of the federal 
requirements and the scope of their 
applicability in anticipation of the 1999 
plan year. 

Many commenters have asked the 
Departments to clarify certain NMUHPA 
provisions. For example, the 
Departments have been asked when the 
48-hour (or 96-hour) stay begins, and 
whether the requirements apply only 
after birth in a hospital. In addition, 
NMHPA does not apply to health 
insurance coverage if there is a State law 
that meets certain criteria outlined in 
the NMHPA exception. Currently, there 
are many States that have such laws 
meeting the NMHPA exception. 
Commenters have asked the 
Departments to clarify the applicability 
of federal law in these States as well as 
in other States that do not have a law 
meeting NMHPA’s criteria. 

On June 26, 1997 the Departments of 
Labor and HHS issued a Request for 
Information (RFT) inviting comments on 
the NMHPA provisions. After 
consideration of the many comments 
received in response to the 
Departments’ RFI and in light of the 
outstanding questions relating to the 
substance and applicability of NMHPA, 
the Departments have determined that it 
is appropriate to issue interim final 
rules at this time to ensure that group 
health plans and health insurance 
issuers have timely guidance before they 
prepare their open season materials in 
anticipation of the 1999 plan year. 
(More than one half of plans begin their 
fiscal years on January 1.) Written 
comments on these interim rules are 
invited. 

D. Executive Order 12866, Effect of the 
Statute, and Paperwork Reduction Act— 
The Departments of Labor and HHS 


Executive Order 12866 


Executive Order 12866 requires 
agencies to assess all costs and benefits 
of available regulatory alternatives, and 
when regulation is necessary, to select 
regulatory approaches that maximize 
net benefits (including potential 
economic, environmental, public health 
and safety effects; distributive impacts; 
and equity). Section 3(f) of Executive 
Order 12866 requires agencies to 
prepare a regulatory impact analysis for 
any rule that is deemed a “significant 
regulatory action” according to 
specified criteria. This includes whether 
the rule may have an annual effect on 
the economy of $100 million or more or 


certain other specified effects, or 
whether the rule raises novel legal or 
policy issues arising out of the 
President’s priorities. 

The Office of Management and Budget 
(OMB) has determined this to be a major 
Tule, as well as an economically 
significant regulatory action under 
Section 3(f) of Executive Order 12866. 
The estimated impact of NMHPA on 
insured costs is in the range of $130 
million to $200 million. The following 
analysis was conducted by the 
Departments of Labor and Health and 
Human Services. 

The interim rules, for the most part, 
mirror the statutory provisions, which 
are largely self-executing. While the 
interim rules make interpretations or 
clarifications to some of the statutory 
provisions, none of these has a 
significant economic impact. The effect 
of the statute is addressed below. 


Effect of the Statute 


NMHPA was passed in response to a 
finding by the Congress that group 
health plans and health insurance 
issuers tend to limit benefits for hospital 
lengths of stay in connection with 
childbirth. The main intent of the law 
was to ensure that adequate care is 
provided to mothers and their newborns 
during the first few critical days 
following birth. The Congress was 
concerned that the decision to discharge 
the mother and newborn was being 
driven by the financial motivations of 
plans and issuers, rather than the 
medical interests of the patient. 

NMHPA was guidelines 
developed by the American College of 
Obstetricians and Gynecologists (ACOG) 
and the American Academy of 
Pediatrics (AAP). NMHPA allows the 
attending provider, in consultation with 
the mother, to make hospital length of 
stay decisions, rather than the plan or 
issuer. Although mothers and their 
newborns are not obligated to stay in the 
hospital for any period of time following 
delivery, plans and issuers must now 
cover at least 48 hours following a 
vaginal delivery and at least 96 hours 
following a delivery by cesarean section 
unless the attending provider, in 
consultation with the mother, decides to 
discharge earlier. 

Many believe that the minimum 
length of stay requirements of 48 hours 
for a vaginal delivery and 96 hours for 
a cesarean section will have a positive 
impact on the overall health and well- 
being of mothers and newborns. The 
longer stays will allow health care 
providers sufficient time to screen for 
metabolic and genetic disorders in 
newborns. It will also permit time to 
provide parental education to mothers 
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and to assess their ability to care for 
their newborn. 

Although some services performed in 
an inpatient hospital setting may be 
effectively provided in other settings, 
such as clinics or physicians’ offices, 
not all women have had access to the 
full range of appropriate follow-up care. 
NMHPA ensures that many women and 
newborns with health coverage will 
now be provided an acceptable level of 
postpartum care. 

Many States '! have enacted laws that 
prescribe benefits for hospital lengths of 
stay in connection with childbirth. 
NMHPA provides that the federal 
NMHPA requirements do not apply 
with respect to health insurance 
coverage !? if there is a State law that 
satisfies one or more of the following 
criteria: (1) requires such coverage to 
provide for at least a 48-hour hospital 
length of stay following a vaginal 
delivery and at least a 96-hour length of 
stay following a delivery by cesarean 
section, (2) requires such coverage to 
provide for maternity and pediatric care 
in accordance with guidelines 
established by the American College of 
Obstetricians and Gynecologists, the 
American Academy of Pediatrics, or 
other established professional medical 
associations, or (3) requires, in 
connection with such coverage for 
maternity care, that the hospital length 
of stay for such care is left to the 
decision of (or is required to be made 
by) the attending provider in 
consultation with the mother. 

Accordingly, the federal NUHPA 
requirements do not apply to insured 
plans (and partially-insured plans, to 
the extent benefits for hospital lengths 
of stay in connection with childbirth are 
provided through insurance coverage) in 
States in which a State law meets one 


'! For purposes of Part 7 of ERISA and Title 
XXVII of the PHS Act (including the NMHPA 
provisions), the term State includes the 50 States, 
the District of Columbia, Puerto Rico, the Virgin 
Islands, American Samoa, Guam, Wake Island, the 
Northern Mariana Islands, and the Canal Zone (i.e., 
the areas and installations in the Republic of 
Panama made available to the United States 
pursuant to the Panama Canal Treaty of 1977 and 
related agreements, until December 31, 1999.) 

'2 The term health insurance coverage means 
“benefits consisting of medical care (provided 
directly, through insurance or reimbursement, or 
otherwise and including any items and services 
paid for as medical care) under any hospital or 
medical service policy or certificate, hospital or 
medical service plan contract, or health 
maintenance organization contract offered by a 
health insurance issuer.” ERISA section 733(b)(1) 
and PHS Act section 2791(b)(1). The term health 
insurance issuer means “an insurance company, 
insurance service, or insurance organization * * * 
which is licensed to engage in the business of 
insurance in a State and which is subject to State 
law which regulates insurance.* * * Such term 
does not include a group health plan.”” ERISA 
section 733(b)(2) and PHS Act section 2791(b)(2). 


or more of the above criteria. Moreover, 
the federal NMHPA requirements do not 
apply to issuers (both in the group 
market and the individual market) in 
States in which State law meets one or 
more of the above criteria. However, the 
federal NMHPA requirements apply to 
self-insured plans (and partially-insured 
plans, to the extent benefits for hospital 
lengths of stay in connection with 
childbirth are provided other than 
through insurance coverage), regardless 
of State law. 

According to a chart developed by the 
National Association of Insurance 
Commissioners for a hearing in 
September 1997 before the House 
Committee on Ways and Means, 
Subcommittee on Health, many States 
already had provisions in their laws or 
regulations prescribing benefits for 
hospital lengths of stay in connection 
with childbirth before the enactment of 
NMHPA. Subsequently, for purposes of 
this discussion of the Effect of the 
Statute, the Departments performed a 
preliminary review of State laws as of 
July 1, 1998.'3 As a result of this review, 
it is estimated that 40 States have laws 
that appear to meet the criteria specified 
in NMHPA. These States are as follows: 
Alabama, Alaska, Arizona, Arkansas, 
California, Colorado, Connecticut, the 
District of Columbia, Florida, Georgia, 
Illinois, Indiana, Iowa, Kansas, 
Kentucky, Louisiana, Maine, Maryland, 
Massachusetts, Minnesota, Missouri, 
Montana, Nevada, New Hampshire, 
New Jersey, New Mexico, New York, 
North Carolina, North Dakota, Ohio, 
Oklahoma, Pennsylvania, Rhode Island, 
South Carolina, South Dakota, 
Tennessee, Texas, Virginia, Washington, 
and West Virginia. 

Accordingly, in these 40 States, only 
church plans, self-insured private-sector 
employer-sponsored group health 
pians,'¢ and self-insured nonfederal 
governmental plans '5 will be affected 


'3 In conducting the review, the Departments 
considered State statutes, regulations, rules, 
bulletins, and case law. However, the review did 
not take into account other State actions that should 
be considered when making a legal determination 
regarding whether a State law meets the criteria 
specified in NMHPA. 

'4Hereafter, other private-sector employer- 
sponsored group health plans are referred to as 
ERISA plans. 

'S The term nonfederal governmental plan means 
a governmental plan that is not a federal 
governmental plan. PHS Act section 2791(d)(8)(C). 
The term governmental plan generally means a plan 
established or maintained for its employees by the 
government of the United States, by the government 
of any State or political subdivision thereof, or by 
any agency or instrumentality of any of the 
foregoing. PHS Act section 2791(d)(8)(A). The term 
federal governmental! plan means a governmental 
plan established or maintained for its employees by 
the government of the United States or by any 


by NMHPA. Based on data from the 
March 1996 Current Population Survey 
and other sources, Price Waterhouse has 
estimated that there are approximately 
270,000 self-insured ERISA plans 
covering 53 million individuals. In 
addition, based on data from the March 
1996 Current Population Survey and 
other sources, Price Waterhouse 
estimated that there are approximately 
30,000 self-insured nonfederal 
governmental plans covering 18 million 
individuals. '¢ 

NMHPA will also affect insured 
ERISA plans, insured church plans, 
insured nonfederai governmental plans, 
and issuers in the individual market in 
States that do not have a law meeting 
one or more of the criteria specified in 
NMHPA. For purposes ef this review of 
the Effect of the Statute, the 
Departments performed a preli 
review of State laws as of July 1, 1998. 
As a result of this review, it is estimated 
that the federal NMHPA requirements 
will apply to health insurance coverage 
in 18 States.'? These States are as 
follows: Delaware, Hawaii, Idaho, 
Michigan, Mississippi, Nebraska, 
Oregon, Utah, Vermont, Wisconsin, 
Wyoming, Puerto Rico, the Virgin 
Islands, American Samoa, Guam, Wake 
Island, the Northern Mariana Islands, 
and the Canal Zone (i.e., the areas and 
installations in the Republic of Panama 
made available to the United States 
pursuant to the Panama Canal Treaty of 
1977 and related agreements, until 
December 31, 1999). 

Based on data from the March 1996 
Current Population Survey and other 
sources, Price Waterhouse estimated 
that there are approximately 2.5 million 
insured ERISA plans, 145,000 insured 
noniederal governmental plans, and 
1,000 issuers in the individual market. 
For a variety of reasons, these totals 
cannot be broken down by State. These 
reasons include a lack of detailed data 
at the State level and inconsistencies in 
how data are reported, both within and 
across States. In addition, the 


agency or instrumentality of such government. PHS 
Act section 2791(d)(8)(B). 

‘6 Sponsors of self-insured nonfederal 
governmental plans can elect to have their plans 
exempted from most of the requirements of Title 
XXVII of the PHS Act, including the NMHPA 
requirements, with respect to self-insured benefits. 
To date, fewer than 600 sponsors have elected to 
have their plans exempted in whole or in part, and 
at least some of these plans have chosen to be 
exempt from NMHPA. This means the number of 
self-insured nonfederal ntal plans affected 
by NMHPA will be less than the 36,000 plans cited 
above. 

‘7 The federal NMHPA provisions appear to apply 
in these 18 States because either the State has not 
enacted any law that meets the NMHPA criteria or 
the State has incorporated the federal NMHPA 
requirements by reference. 
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complexities and volatility of today’s 
health care environment, the 
segmentation of the health care markets, 
and the rapid increase in various forms 
of managed care arrangements make it 
difficult to define and track such 
plans.'® 

The Congressional Budget Office 
(CBO) did not estimate costs for 
implementing NMHPA, passed by the 
Congress in September 1996. However, 
CBO estimated the costs for 
implementing S.969, the Senate version 
of NMHPA. While there are several 
differences between S.969 and the final 
joint legislation,'? the CBO estimates for 
implementing S. 969 are the only 
relevant cost data available, and can be 
used as a baseline estimate for the cost 
impact of NMHPA. 

After making adjustments to reflect 
the effects of State laws in effect at the 
time of their estimates, CBO concluded 
that about 900,000 insured births a year 
have shorter hospital lengths of stay 
than the minimum lengths of stay 
provided under NMHPA. CBO assumed 
that some of these births would result in 
an additional inpatient day, and some 
would receive a follow-up visit. Some 
mothers would still choose to go home 
before the full time allowed by NMHPA, 
while others are already receiving a 
timely follow-up visit and therefore 
would not incur any additional costs. 
CBO estimated that inpatient hospital 
days would increase by approximately 
400,000 days and follow-up care would 
increase by approximately 200,000 
visits annually. 

CBO estimated that the additional 
utilization due to the implementation of 
S. 969 would have resulted in an 
aggregate increase in insured costs of 
0.06 percent for all employment-based 
and individually purchased health 
plans. CBO assumed that, in response to 
the increase in premiums, employers 
and individuals may choose to reduce 
coverage or drop benefits. Although 
some plans may make slight reductions 
in overall benefits to offset this minimal 
increase in cost, the Departments 
believe that virtually no employers will 
drop health coverage entirely or drop 
coverage for hospital stays in 
connection with childbirth. After taking 


behavioral responses into account, CBO 


estimated that employer contributions 
for health insurance would only rise by 


'8 See, for example, Chollet, D.J., Kirk, A.M. and 
Ermann, R.D. (1997). Mapping Insurance Markets: 
The Group and Individual Insurance Markets in 26 
States. Washington: The Alpha Center. 

‘9S. 969 contained provisions for post-delivery 
follow-up care, or home health visits. In addition, 
the costs provided by CBO assumed an 
implementation date of January 1, 1997, rather than 
January 1, 1998. 


about 0.02 percent and most of that 
increase likely would be passed back to 
employees in the form of reduced 
wages. 

Applying the same 0.06 percent 
increase to the cost of health insurance 
for covered employees of nonfederal 
governmental plans would raise 
expenditures. However, CBO assumed 
that most of these costs would be passed 
back to employees. 

Apart from increased benefit costs for 
their employees, States may face 
additional costs for enforcing NMHPA’s 
requirements on issuers of health 
insurance in the group and individual 
markets. Because States currently 
regulate the private-sector health 
insurance market, CBO assumed that the 
increase in costs would be marginal. 
However, in cases where States fail to 
implement NMHPA or their own laws 
meeting the criteria specified in 
NMHPA, the federal government 
assumes enforcement authority. 
Depending on the need for federal 
enforcement, some of the 
aforementioned costs may be shifted to 
the federal government. 

Although the CBO estimates for 
implementing S. 969 can be used as a 
baseline for determining the cost impact 
of NMHPA, they must be updated to 
reflect the enactment in several 
additional States of laws or regulations 
meeting the criteria specified in 
NMHPA and for the elimination of post- 
delivery follow up care. Adjusting the 
CBO estimates for 28 States that had 
laws that met the criteria specified in 
NMHPA at the time of NMHPA’s 
enactment, reduces the number of 
people directly affected by NMHPA. 
Approximately 60 percent of people 
covered by insured ERISA plans and 
therefore subject to State laws, are in the 
28 States that had enacted laws prior to 
NMHPA. 

With fewer people affected, the 
assumed increase in utilization is also 
lower, which should translate into a 
smaller increase in aggregate health care 
costs. However, as discussed previously, 
S. 969 had a provision for follow-up 
visits in place of an additional inpatient 
day. CBO assumed that about one-third 
of the additional utilization would be 
follow-up visits, and that the cost of a 
follow-up visit is only about one-fourth 
the cost of a post-delivery hospital day. 

Based on those assumptions, if all of 
those who would have chosen a follow- 
up visit under S. 969 elected to remain 
in the hospital for an additional day, the 
estimated aggregate increase in insured 
costs would be 0.07 percent, slightly 
higher than the CBO estimate. If, 
however, mothers and physicians 
determine that some of the follow-up 


care is unnecessary, and that less than 
the minimum hospital length of stay is 
necessary, some of the additional costs 
will not be incurred. If none of the 
follow-up visits were converted to 
additional inpatient days, the estimated 
aggregate increase in insured costs 
would be 0.04 percent. Therefore, the 
impact of NMHPA on insured costs is in 
the 0.04 to 0.07 percent range, or $130 
million to $200 million (1996 dollars). 


It should be noted that since the 
enactment of NMHPA, twelve 
additional States have enacted laws or 
regulations meeting the criteria 
specified in NMHPA: These laws apply 
to an additional 25 percent of those in 
fully insured health insurance plans. 
While some of these States passed 
legislation in direct response to the 
federal law, other States had already 
considered hospital lengths of stay for 
childbirth, but without final passage of 
legislation. Thus, the estimates of the 
statutory impacts, as of the date of 
enactment, probably overstate the direct 
impact of NMHPA. 


Paperwork Reduction Act 


The interim rules contain no new 
information collection requirements that _ 
are subject to review and approval by 
OMB under the Paperwork Reduction 
Act of 1995 (Pub. L. 104—13, 44 U.S.C. 
Chapter 35). The agencies reported the 
information collection burdens 
associated with NMHPA in the interim 
rules (Interim Rules Amending ERISA 
Disclosure Requirements for Group 
Health Plans) implementing section 
711(d) of ERISA that were published in 
the Federal Register on April 8, 1997 
(62 FR 16979). OMB approved these 
information collection requirements 
under OMB control number 1210-00339. 
Subsequently, the agencies published 
the OMB control number in the Federal 
Register at 62 FR 36205 (July 7, 1997). 

In addition, the group and individual 
market notification requirements for 
group health plans under section 
2704(d), and issuers under 2751(b) of 
the PHS Act, are not considered 
“information” as defined in 5 CFR 
1320.3(c)(2) and are therefore not 
subject to the Paperwork Reduction Act 
of 1995. In particular, 5 CFR 
1320.3(c)(2) states that “the public 
disclosure of information originally 
supplied by the federal government to 
the recipient for the purpose of 
disclosure to the public is not included 
within the definition” of a collection of 
information. 
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E. Regulatory Flexibility Act, Unfunded 
Mandates Reform Act of 1995, and 
Small Business Regulatory Enforcement 
Fairness Act of 1995 

Regulatory Flexibility Act 

The Regulatory Flexibility Act (RFA) 
(5 U.S.C. 601 et seq) requires that, 
whenever an agency is required to 
publish a general notice of proposed 
rulemaking, the agency shall prepare 
and make available for public comment 
an initial regulatory flexibility analysis. 
The analysis describes the impact of the 
rule on smail entities and identifies any 
significant alternatives to the rule which 
accomplish the stated objectives of the 
applicable law and which would 
minimize the impact on small entities. 
For purposes of the RFA, States and 
individuals are not considered small 
entities. Small employers and small 
group health plans are considered small 
entities. 

Since these rules are being issued as 
interim final rules and not as a Notice 
of Proposed Rulemaking (NPRM), the 
RFA does not apply and a regulatory 
flexibility analysis is not required. 
Nonetheless, the Departments have 
considered the likely impact of the rules 
on small entities and believe that the 
rules will not have a significant impact 
on a substantial number of small entities 
for the following reasons: (1) the major 
provisions of the rules mirror the 
statutory provisions, which are largely 
self-executing and do not afford the 
Departments substantial discretion to 
exercise regulatory flexibility; (2) the 
interpretations or clarifications to the 
statutory provisions that are made by 
these rules are minor and will not have 
a significant impact; and (3) because 
most States have laws that apply in 
place of the NMHPA standards, in those 
States the interim rules will not apply 
to insurance issuers, which are subject 
to State law, and will have no impact on 
group health plans that purchase 
insurance in those States. Therefore the 
main impact of these rules will be on 
group health plans that self-insure. 
Because small plans are more likely to 
purchase State-regulated insurance than 
to self-insure, they will be less likely to 
be affected by these rules. 

Although, for the reasons stated, we 
believe that these rules will not have a 
significant impact on small entities, 
specific data that would permit a 
complete evaluation of the impact on 
small entities is not currently available. 
Therefore, the Departments invite 
interested persons to submit comments 
on the impact of these rules on small 
entities for consideration in the 
development of the final rules 
implementing NMHPA. Consistent with 


the RFA, the Departments also 
encourage the public to submit 
comments on alternative rules that will 
accomplish the stated purpose of 
NMHPA and minimize the impact on 
small entities. 


Unfunded Mandates Reform Act of 1995 


The Unfunded Mandates Reform Act 
of 1995 (UMRA, Pub. L. 104—4) requires 
agencies to prepare several analytic 
statements before proposing any rules 
that may result in annual expenditures 
of $100 million by State, local, and 
Indian tribal governments or the private 
sector. These rules are not subject to the 
UMRA because they are interim rules. 
However, consistent with the policy 
embodied in the UMRA, the interim 
rules have been designed to be the least 
burdensome alternative for State, local, 
tribal governments, and the private 
sector. 


Small Business Regulatory Enforcement 
Fairness Act of 1996 


The Administrator of the Office of 
Information and Regulatory Affairs of 
OMB has determined that this is a major 
rule for purposes of the Small Business 
Regulatory Enforcement Fairness Act of 
1996 (5 U.S.C. 801 et seq.) (SBREFA). In 
general, SBREFA provides, among other 
things, that a federal agency must 
submit all rules for full Congressional 
review. Pursuant to SBREFA, Congress 
has 60 session days to review and 
approve or disapprove a major rule. The 
Secretaries have determined that the 
effective date of these interim rules is 
January 1, 1999. Because the effective 
date of these interim rules is more than 
60 days after publication in the Federal 
Register and receipt by Congress, the 
requirements of SBREFA have been 
satisfied with respect to these rules. 


Statutory Authority 
The Department of the Treasury 


temporary rule is adopted pursuant to 
the authority contained in section 7805 
and in section 9833 of the Code (26 
U.S.C. 7805, 9833), as added by HIPAA 
(Pub. L. 104-191, 110 Stat. 1936) and 
amended by TRA ’97 (Pub. L. 105-34, 
111 Stat. 788). 

The Department of Labor interim final 
rule is adopted pursuant to the authority 
contained in sections 505, 711, 734 of 


- ERISA (29 U.S.C. 1135, 1181, and 1194), 


as added by HIPAA (Pub. L. 104-191, 
110 Stat. 1936) and amended by 
NMHPA (Pub. L. 104-204, 110 Stat. 
2935), and Secretary of Labor’s Order 
No. 1-87, 52 FR 13139, April 21, 1987. 
The HHS interim final rule is adopted 
pursuant to the authority contained in 
sections 2701 through 2763, 2791, and 
2792 of the PHS Act (42 U.S.C.300gg 


through 300gg-63, 300gg-91, and 
300gg—92), as added by HIPAA (Pub. L. 
104-191, 110 Stat. 1936) and amended 
by NMHPA (Pub. L. 104-204, 110 Stai. 
2935). 


List of Subjects 
26 CFR Part 54 


Excise taxes, Health insurance, 
Pensions, Reporting and recordkeeping 
requirements. j 


29 CFR Part 2590 


Employee benefit plans, Employee 
Retirement Income Security Act, Health 
care, Health insurance, Reporting and 
recordkeeping requirements. 


45 CFR Parts 144 and 146 


Health care, Health insurance, 
Reporting and recordkeeping 
requirements, State regulation of health 
insurance. 

45 CFR Part 148 


Administrative practice and 
procedure, Health care, Health 
insurance, Penalties, Reporting and 
recordkeeping requirements. 


Adoption of Amendments to the 
Regulations 

INTERNAL REVENUE SERVICE 26 CFR 
CHAPTER | 


Accordingly, 26 CFR Part 54 is 
amended as follows: 


PART 54—PENSION EXCISE TAXES 


Paragraph 1. The authority citation for part 
54 is amended by adding an entry for 
§ 54.9811-1T in numerical order to read in 
part as follows: 

Authority: 26 U.S.C. 7805 * * * 


Section 54.9811-1T also issued under 26 
USC * * 

Par. 2. Section 54.9801-1T is 
amended by: 

‘1. Revising ph (a). 

2. Revising the first sentence of 
paragraph (c). 

‘The revisions read as follows: 


§54.9801-1T Basis and scope 
(temporary). 


(a) Statutory basis. Sections 54.9801— 
1T through 54.9801-6T, 54.9802-1T, 
54.9811-1T, 54.9812-1T, 54.9831-1T, 
and 54.9833-1T (portability sections) 
implement Chapter 100 of Subtitle K of 
the Internal Revenue Code of 1986. 

* * * * * 

(c) Similar Requirements under the 
Public Health Service Act and Employee 
Retirement Income Security Act. 
Sections 2701, 2702, 2704, 2705, 2721, 
and 2791 of the Public Health Service 
Act and sections 701, 702, 703, 711, 
712, 732, and 733 of the Employee 
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Retirement Income Security Act of 1974 
impose requirements similar to those 
imposed under Chapter 100 of Subtitle 
K with respect to health insurance 
issuers offering group health insurance 
coverage. * * 

Par. 3. In § 54.9801-—2T, the 
introductory text is revised to read as 
follows: 


§54.9801-2T Definitions (temporary). 
Unless otherwise provided, the 
definitions in this section govern in 
applying the provisions of §§ 54.9801— 
1T through 54.9801-6T, 54.9802-1T, 
54.9811-1T, 54.9812-1T, 54.9831-1T, 
and 54.9833-1T. 
* * * * * 
Par. 4. Section 54.9811—1T is added 
to read as follows: 


§54.9811-1 Standards relating to benefits 
for mothers and newborns (temporary). 

(a) Hospital length of stay—(1) 
General rule. Except as provided in 
paragraph (a)(5) of this section, a group 
health plan that provides benefits for a 
hospital length of stay in connection 
with childbirth for a mother or her 
newborn may not restrict benefits for 
the stay to less than— 

(i) 48 hours following a vaginal 
delivery; or 

(ii) 96 hours following a delivery by 
cesarean section. 

(2) When stay begins—{i) Delivery in 
a hospital. If delivery occurs in a 
hospital, the hospital length of stay for 
the mother or newborn child begins at 
the time of delivery (or in the case of 
multiple births, at the time of the last 
delivery). 

(ii) a outside a hospital. If 
delivery occurs outside a hospital, the 
hospital length of stay begins at the time 
the mother or newborn is admitted as a 
hospital inpatient in connection with 
childbirth. The determination of 
whether an admission is in connection 
with childbirth is a medical decision to 
be made by the attending provider. 

(3) Examples. The rules of paragraphs 
(a)(1) and (2) of this section are 
illustrated by the following examples. In 
each example, the group health plan 
provides benefits for hospital lengths of 
stay in connection with childbirth and 
is subject to the requirements of this 
section, as follows: 


Example 1. (i) A pregnant woman covered 
under a group health plan goes into labor and 
is admitted to the hospital at 10 p.m. on June 
11. She gives birth by vaginal delivery at 6 
a.m. on June 12. 

(ii) In this Exemple 1, the 48-hour period 
described in paragraph (a)(1)(i) of this section 
ends at 6 a.m. on June 14. 

Example 2. (i) A woman covered under a 
group health plan gives birth at home by 


vaginal delivery. After the delivery, the 
woman begins bleeding excessively in 
connection with the childbirth and is 
admitted to the hospital for treatment of the 
excessive bleeding at 7 p.m. on October 1. 

(ii) In this Example 2, the 48-hour period 
described in paragraph (a)(1)(i) of this section 
ends at 7 p.m. on October 3. 

Example 3. (i) A woman covered under a 
group health plan gives birth by vaginal 
delivery at home. The child later develops 
pneumonia and is admitted to the hospital. 
The attending provider determines that the 
admission is not in connection with 
childbirth. 

(ii) In this Example 3, the hospital length- 

of-stay requirements of this section do not 
apply to the child’s admission to the hospital 
because the admission is not in connection 
with childbirth. 


(4) Authorization not required—{i) In 
general. A plan may not require that a 
physician or other health care provider 
obtain authorization from the plan, or 
from a health insurance issuer offering 
health insurance coverage under the 
plan, for prescribing the hospital length 
of stay required under paragraph (a)(1) 
of this section. (See also paragraphs 
(b)(2) and (c)(3) of this section for rules 
and examples regarding other 
authorization and certain notice 

uirements.) 

ii) Example. The rule of this 
paragraph (a)(4) is illustrated by the 
following example: 

Example. (i) In the case of a delivery by 
cesarean section, a group health plan subject 
to the requirements of this section 
automatically provides benefits for any 
hospital length of stay of up to 72 hours. For 
any longer stay, the plan requires an 
attending provider to complete a certificate of 
medical necessity. The plan then makes a 
determination, based on the certificate of 
medical necessity, whether a longer stay is 
medically nece 

(ii) In this Example, the requirement that 
an attending provider complete a certificate 
of medical necessity to obtain authorization 
for the period between 72 hours and 96 hours 
following a delivery by cesarean section is 
prohibited by this paragraph (a)(4). 

(5) Exceptions—(i) Discharge of 
mother. If a decision to discharge a 
mother earlier than the period specified 
in paragraph (a)(1) of this section is 
made by an attending provider, in 
consultation with the mother, the 
requirements of paragraph (a)(1) of this 
section do not apply for any period after 
the discharge. 

(ii) Discharge of newborn. If a 
decision to discharge a newborn child 
earlier than the period specified in 
paragraph (a)(1) of this section is made 
by an attending provider, in 
consultation with the mother (or the 
newborn’s authorized representative), 
the requirements of paragraph (a)(1) of 
this section do not apply for any period 
after the discharge. 


(iii) Attending provider defined. For 
purposes of this section, attending 
provider means an individual who is 
licensed under applicable State law to 
provide maternity or pediatric care and 
who is directly responsible for 
providing maternity or pediatric care to 
a mother or newborn child. 

(iv) Example. The rules of this 
paragraph (a)(5) are illustrated by the 
following example: 


Example. (i) A pregnant woman covered 
under a group health plan subject to the 
requirements of this section goes into labor 
and is admitted to a hospital. She gives birth 
by cesarean section. On the third day after 
the delivery, the attending provider for the 
mother consults with the mother, and the 
attending provider for the newborn consults 
with the mother regarding the newborn. The 
attending providers authorize the early 
discharge of both the mother and the 
newborn. Both are discharged approximately 
72 hours after the delivery. The plan pays for 
the 72-hour hospital stays. 

(ii) In this Example, the requirements of 
this paragraph (a) have been satisfied with 
respect to the mother and the newborn. If 
either is readmitted, the hospital stay for the 
readmission is not subject to this section. 


(b) Prohibitions—(1) With respect to 
mothers—{i) In general. A group health 
plan may not— 

(A) Deny a mother or her newborn 
child eligibility or continued eligibility 
to enroll or renew coverage under the 
terms of the plan solely to avoid the 

uirements of this section; or 
Provide payments (including 
payments-in-kind) or rebates to a 
mother to encourage her to accept less 
than the minimum protections available 
under this section. 

(ii) Examples. The rules of this 
paragraph (b)(1) are illustrated by the 
following examples. In each example, 
the group health plan is subject to the 
requirements of this section; as follows: 


Example 1. (i) A group health plan 
provides benefits for at least a 48-hour 
hospital length of stay following a vaginal 
delivery. If a mother and newborn covered 
under the plan are discharged within 24 
hours after the delivery, the plan will waive 
the copayment and deductible. 

(ii) In this Example 1, because waiver cf 
the copayment and deductible is in the 
nature of a rebate that the mother would not 
receive if she and her newborn remained in 
the hospital, it is prohibited by this 
paragraph (b)(1). (In addition, the plan 
violates paragraph (b)(2) of this section 
because, in effect, no copayment or 
deductible is required for the first portion of 
the stay and a double copayment and a 
deductible are required for the second 
portion of the stay.) 

Example 2. (i) A group health plan 
provides benefits for at least a 48-hour 
hospital length of stay following a vaginal 
delivery. In the event that a mother and her 
newborn are discharged earlier than 48 hours 
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and the discharges occur after consultation 
with the mother in accordance with the 
requirements of paragraph (a)(5) of this 
section, the plan provides for a follow-up 
visit by a nurse within 48 hours after the 
discharges to provide certain services that the 
mother and her newborn would otherwise 
receive in the hospital. 

(ii) In this Example 2, because the follow- 
up visit does not provide any services 
beyond what the mother and her newborn 
would receive in the hospital, coverage for 
the follow-up visit is not prohibited by this 
paragraph (b)(1). 

(2) With respect to benefit 
restrictions—{i) In general. Subject to 
paragraph (c)(3) of this section, a group 
health plan may not restrict the benefits 
for any portion of a hospital length of 
stay required under paragraph (a) of this 
section in a manner that is less favorable 
than the benefits provided for any 
preceding portion of the stay. 

(ii) Example. The rules of this 
paragraph (b)(2) are illustrated by the 
following example: 


Example. (i) A group health plan subject to 
the requirements of this section provides 
benefits for hospital lengths of stay in 
connection with childbirth. in the case of a 
delivery by cesarean section, the plan 
automatically pays for the first 48 hours. 
With respect to each succeeding 24-hour 
period, the participant or beneficiary must 
call the plan to obtain precertification from 
a utilization reviewer, who determines if an 
additional 24-hour period is medically 
necessary. If this approval is not obtained, 
the plan will not provide benefits for any. 
succeeding 24-hour period. 

(ii) In this Example, the requirement to 
obtain precertification for the two 24-hour 
periods immediately following the initial 48- 
hour stay is prohibited by this paragraph 
(b)(2) because benefits for the latter part of 
the stay are restricted in a manner that is less 
favorable than benefits for a preceding 
portion of the stay. (However, this section 
does not prohibit a plan from requiring 
precertification for any period after the first 
96 hours.) In addition, if the plan’s 
utilization reviewer denied any mother or her 
newborn benefits within the 96-hour stay, the 
plan would also violate paragraph (a) of this 
section. 

(3) With respect to attending 
providers. A group health plan may not 
directly or indirectly 

(i) Penalize (for example, take 
disciplinary action against or retaliate 
against), or otherwise reduce or limit the 
compensation of, an attending provider 
because the provider furnished care to 
a participant or beneficiary in 
accordance with this section; or 

(ii) Provide monetary or other 
incentives to an attending provider to 
induce the provider to furnish care to a 
participant or beneficiary in a manner 
inconsistent with this section, including 
providing any incentive that could 
induce an attending provider to 


i a mother or newborn earlier 
than 48 hours (or 96 hours) after 
delivery. 

(c) Construction. With respect to this 
section, the following rules of 
construction apply: 

(1) Hospital stays not mandatory. This 
section does not — a mother to— 

(i) Give birth in a hospital; or 

(ii) Stay in the hospital for a fixed 
period of time following the birth of her 
child. 

(2) Hospital stay benefits not 
mandated. This section does not apply 
to any group health plan that does not 
provide benefits for hospital lengths of 
stay in connection with childbirth for a 
mother or her newborn child. 

(3) Cost-sharing rules—{i) In general. 
This section does not prevent a group 
health plan from imposing deductibles, 
coinsurance, or other cost-sharing in 
relation to benefits for hospital lengths 
of stay in connection with childbirth for 
a mother or a newborn under the plan 
or coverage, except that the coinsurance 
or other cost-sharing for any portion of 
the hospital length of stay required 
under paragraph (a) of this section may 
not be greater than that for any 
preceding portion of the stay. 

(ii) Examples. The rules of this 
paragraph (c)(3) are illustrated by the 
following examples. In each example, 
the group health plan is subject to the 
requirements of this section, as follows: 

Example 1. (i) A group health plan 
— benefits for at least a 48-hour 

ospital length of stay in connection with 
vagina! deliveries. The plan covers 80 
poet of the cost of the stay for the first 24- 

our period and 50 percent of the cost of the 
stay for the second 24-hour period. Thus, the 
coinsurance paid by the patient increases 
from 20 percent to 50 percent after 24 hours. 

(ii) In this Example 1, the plan violates the 
rules of this paragraph (c)(3) because 
coinsurance for the second 24-hour period of 
the 48-hour stay is greater than that for the 
preceding portion of the stay. (In addition, 
the plan also violates the similar rule in 
paragraph (b)(2) of this section.) 

Example 2. (i) A group health plan 
generally covers 70 percent of the cost of a 
hospital length of stay in connection with 
childbirth. However, the plan will cover 80 
percent of the cost of the stay if the 
participant or beneficiary notifies the plan of 
the pregnancy in advance of admission and 
uses whatever hospital the plan may 
designate. 

(ii) In this Example 2, the plan does not 
violate the rules of this paragraph (c)(3) 
because the level of benefits provided (79 
percent or 80 percent) is consistent 
throughout the 48-hour (or 96-hour) hospital 
length of stay required under paragraph (a) of 
this section. (In addition, the plan does not 
violate the rules in paragraph (a)(4) or (b)(2) 
of this section.) 


(4) Compensation of attending 
provider. This section does not prevent 


a group health plan from negotiating 
with an attending provider the level and 
type of compensation for care furnished 
in accordance with this section 
(including paragraph (b) of this section). 

(d) Notice requirement. See 29 CFR 
2520.102—3(u) and (v)(2) for rules 
relating to a notice requirement imposed 
under section 711 of the Employee 
Retirement Income Security Act of 1974 
(29 U.S.C. 1181) on certain group health 
piace that provide benefits for hospital 

engths of stay in connection with 
childbirth. 

(2) Applicability in certain States—{1) 
Health insurance coverage. The 
requirements of section 9811 and this 
section do not apply with respect to 
health insurance coverage offered in 
corinection with a group health plan if 
there is a State law regulating the 
coverage that meets any of the following 
criteria: 

(i) The State law requires the coverage 
to provide for at least a 48-hour hospital 
length of stay following a vaginal 
delivery and at least a 96-hour hospital 
length of stay following a delivery by 
cesarean section. 

(ii) The State law requires the 


- coverage to provide for maternity and 


pediatric care in accordance with 
guidelines established by the American 
College of Obstetricians and 
Gynecologists, the American Academy 
of Pediatrics, or any other established 
professional medical association. 

(iii) The State law requires, in 
connection with the coverage for 
maternity care, that the hospital length 
of stay for such care is left to the 
decision of (or is required to be made 
by) the attending provider in 
consultation with the mother. State laws 
that require the decision to be made by 
the attending provider with the consent 
of the mother satisfy the criterion of this 
paragraph (e)(1)(iii). 

(2) Group health plans—{i) Fully- 
insured plans. For a group health plan 
that provides benefits solely through 
health insurance coverage, if the State 
law regulating the health insurance 
coverage meets any of the criteria in 
paragraph (e)(1) of this section, then the 
requirements of section 9811 and this 
section do 

(ii) Self-ins. plans. For a group 
health plan that provides all benefits for 
hospital lengths of stay in connection 
with childbirth other than through 
health insurance coverage, the 
requirements of section 9811 and this 
section apply. 

(iii) Partially-insured plans. For a 
group health plan that provides some 
benefits through health insurance 
coverage, if the State law regulating the 
health insurance coverage meets any of 
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the criteria in paragraph (e)(1) of this 
section, then the requirements of section 
9811 and this section apply only to the 
extent the plan provides benefits for 
hospital lengths of stay in connection 
with childbirth other than through 
health insurance coverage. 


(3) Preemption provisions under 
ERISA. See 29 CFR 2590.711(e)(3) 
regarding how rules parallel to those 
under paragraph (e)(1) of this section 
relate to other preemption provisions 
under the Employee Retirement Income 
Security Act of 1974. 


(4) Examples. The rules of this 
graph (e) are illustrated by the 
following examples: 


Example 1. (i) A group health plan 
buys group health insurance coverage in 
a State that requires that the coverage 
— for at least a 48-hour hospital 
ength of stay following a vaginal 
delivery and at least a 96-hour hospital 
length of stay following a delivery by 
cesarean section. 

(ii) In this Example 1, the coverage is 
subject to State law, and the requirements of 
section 9811 and this section do not apply. 

Example 2. (i) A self-insured group health 
plan covers hospital lengths of stay in 
connection with childbirth in a State that 
requires health insurance coverage to provide 
for maternity care in accordance with 
guidelines established by the American 
College of Obstetricians and Gynecologists 
and to provide for pediatric care in 
accordance with guidelines established by 
the American Academy of Pediatrics. 

(ii) In this Example 2, even though the 
State law satisfies the criterion of paragraph 
(e)(1)(ii) of this section, because the plan 
provides benefits for hospital lengths of stay 
in connection with childbirth other than 
through health insurance coverage, the plan 
is subject to the requirements of section 9811 
and this section. 


(f) Effective date. Section 9811 applies 
to group health plans for plan years 
beginning on or after January 1, 1998. 
This section applies to group health 
plans for plan years beginning on or 
after January 1, 1999. 

Par. 5. In § 54.9831—-1T, paragraph 
(b)(1) is revised to read as follows: 


§54.9831-1T Special rules relating to 


* * * 


(b) Excepted benefits—(1) In general. 
The requirements of §§ 54.9801-1T 
through 54.9801-6T, 54.9802-1T, 
54.9811-1T, and 54.9812-1T do not 
apply to any group health plan in 
relation to its provision of the benefits 
described in paragraph (b)(2), (3), (4), or 
(5) of this section (or any combination 
of these benefits). 


Approved: August 14, 1998. 
Michael P. Dolan, 
Deputy Commissioner of Internal Revenue. 
Donald C. Lubick, 
Assistant Secretary of the Treasury. 


PENSION AND WELFARE BENEFITS 
ADMINISTRATION 29 CFR CHAPTER XXV 
29 CFR Part 2590—is amended as 

follows: 


PART 2590—RULES AND 
REGULATIONS FOR HEALTH 
INSURANCE PORTABILITY AND 
RENEWABILITY FOR GROUP HEALTH 
PLANS 


1. The authority citation for Part 2590 
is revised to read as follows: 


Authority: Secs. 107, 209, 505, 701-703, 
711, 712, and 731-734 of ERISA (29 U.S.C. 
1027, 1059, 1135, 1171-1173, 1181, 1182, 
and 1191-1194), as amended by HIPAA (Pub. 
L. 104-191, 110 Stat. 1936) and NMHPA 
(Pub. L. 104-204, 110 Stat. 2935), and 
Secretary of Labor’s Order No. 1-87, 52 FR 
13139, April 21, 1987. 


Subpart B—Other Requirements 


2. Section 2590.711 is revised to read 
as follows: 


§ 2590.711 Standards relating to benefits 
for mothers and newborns. 

(a) Hospital length of stay—(1) 
General rule. Except as provided in 
paragraph (a)(5) of this section, a group 
health plan, or a health insurance issuer 
offering group health insurance 
coverage, that provides benefits for a 
hospital length of stay in connection 
with childbirth for a mother or her 
newborn may not restrict benefits for 
the stay to less than— 

(i) 48 hours following a vaginal 
delivery; or 

(ii) 96 hours following a delivery by 
cesarean section. 

(2) When stay begins—{i) Delivery in 
a hospital. If delivery occurs in a 
hospital, the hospital length of stay for 
the mother or newborn child begins at 
the time of delivery (or in the case of 
multiple births, at the time of the last 
delivery). 

(ii) Delivery outside a hospital. If 
delivery occurs outside a hospital, the 
hospital length of stay begins at the time 
the mother or newborn is admitted as a 
hospital inpatient in connection with 
childbirth. The determination of 
whether an admission is in connection 
with childbirth is a medical decision to 
be made by the attending provider. 

(3) Examples. The rules of paragraphs 
(a)(1) and (2) of this section are 
illustrated by the following examples. In 
each example, the group health plan 
provides benefits for hospital lengths of 
stay in connection with childbirth and 


is subject to the requirements of this 
section, as follows: 


Example 1. (i) A pregnant woman covered 
under a group health plan goes into labor and 
is admitted to the hospital at 10 p.m. on June 
11. She gives birth by vaginal delivery at 6 
a.m. on June 12. 

(ii) In this Example 1, the 48-hour period 
described in paragraph (a)(1)(i) of this section 
ends at 6 a.m. on June 14. 

Example 2. (i) A woman covered under a 
group health plan gives birth at home by 
vaginal delivery. After the delivery, the 
woman begins bleeding excessively in 
connection with the childbirth and is 
admitted to the hospital for treatment of the 
excessive bleeding at 7 p.m. on October 1. 

(ii) In this Example 2, the 48-hour period 
described in paragraph (a)(1)(i) of this section 
ends at 7 p.m. on October 3. 

Example 3. (i) A woman covered under a 
group health plan gives birth by vaginal 
delivery at home. The child later develops 
pneumonia and is admitted to the hospital. 
The attending provider determines that the 
admission is not in connection with 
childbirth. 

(ii) In this Example 3, the hospital length- 
of-stay requirements of this section do not 
apply to the child’s admission to the hospital 
because the admission is not in connection 
with childbirth. 


(4) Authorization not required—{i) In 
general. A plan or issuer may not 
require that a physician or other health 
care provider obtain authorization from 
the plan or issuer for prescribing the 
hospital length of stay required under 
paragraph (a)(1) of this section. (See aiso 
paragraphs (b)(2) and (c)(3) of this 
section for rules and examples regarding 
other authorization and certain notice 

uirements.) 

ii) Example. The rule of this 
paragraph (a)(4) is illustrated by the 
following example: 


Example. (i) In the case of a delivery by 
caesarean section, a group health plan subject 
to the requirements of this section 
automatically provides benefits for any 
hospital length of stay of up to 72 hours. For 
any longer stay, the plan requires an 
attending provider to complete a certificate of 
medical necessity. The plan then makes a 
determination, based on the certificate of 
medical necessity, whether a longer stay is 
medically necessary. 

(ii) In this Example, the requirement that 
an attending provider complete a certificate 
of medical necessity to obtain authorization 
for the period between 72 hours and 96 hours 
following a delivery by caesarean section is 
prohibited by this paragraph (a)(4). 

(5) Exceptions—(i) Discharge of 
mother. If a decision to discharge a 
mother earlier than the period specified 
in paragraph (a)(1) of this section is 
made by an attending provider, in 
consultation with the mother, the 
requirements of paragraph (a)(1) of this 
section do not apply for any period after 
the discharge. 
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(ii) Discharge of newborn. If a 
decision to discharge a newborn child 
earlier than the period specified in 
paragraph (a)(1) of this section is made 
by an attending provider, in 
consultation with the mother (or the 
newborn’s authorized representative), 
the requirements of paragraph (a)(1) of 
this section do not apply for any period 
after the discharge. 

(iii) Attending provider defined. For 
purposes of this section, attending 
provider means-an individual who is 
licensed under applicable State law to 
provide maternity or pediatric care and 
who is directly responsible for 
providing maternity or pediatric care to 
a mother or newborn child. 

(iv) Example. The rules of this 
paragraph (a)(5) are illustrated by the 
following example: 

Example. (i) A pregnant woman covered 
under a group health plan subject to the 
requirements of this section goes into labor 
and is admitted to a hospital. She gives birth 
by caesarean section. On the third day after 
the delivery, the attending provider for the 
mother consults with the mother, and the 
attending provider for the newborn consults 
with the mother regarding the newborn. The 
attending providers authorize the early 
discharge of both the mother and the 
newborn. Both are discharged approximately 
72 hours after the delivery. The plan pays for 
the 72-hour hospital stays. 

(ii) In this Example, the requirements of 
this paragraph (a) have been satisfied with 
respect to the mother and the newborn. If 
either is readmitted, the hospital stay for the 
readmission is not subject to this section. 

(b) Prohibitions—{1) With respect to 
mothers—{i) In general. A group health 
plan, and a health insurance issuer 
offering group health insurance 
coverage, may not— 

(A) Deny a mother or her newborn 
child eligibility or continued eligibility 
to enroll or renew coverage under the 
terms of the plan solely to avoid the 
requirements of this section; or 

(B) Provide payments (including 
payments-in-kind) or rebates to a 
mother to encourage her to accept less 
than the minimum protections available 
under this section. 

(ii) Examples. The rules of this 
paragraph (b)(1) are illustrated by the 
following examples. In each example, 
the group health plan is subject to the 
requirements of this section, as follows: 

Example 1. (i) A group health plan 
provides benefits for at least a 48-hour 
hospital length of stay following a vaginal 
delivery. If a mother and newborn covered 
under the plan are discharged within 24 
hours after the delivery, the plan will waive 
the copayment and deductible. 

(ii) In this Example 1, because waiver of 
the copayment and deductible is in the 
nature of a rebate that the mother would not 


receive if she and her newborn remained in 
the hospital, it is prohibited by this 
paragraph (b)(1). (In addition, the plan 
violates paragraph (b)(2) of this section 
because, in effect, no copayment or 
deductible is required for the first portion of 
the stay and a double copayment and a 
deductible are required forthe second 
portion of the stay.) 

Example 2. (i) A group health plan 
provides benefits for at least a 48-hour 
hospital length of stay following a vaginal 
delivery. In the event that a mother and her 
newborn are discharged earlier than 48 hours 
and the discharges occur after consultation 
with the mother in accordance with the 
requirements of paragraph (a)(5) of this 
section, the plan provides for a follow-up 
visit by a nurse within 48 hours after the 
discharges to provide certain services that the 
mother and her newborn would otherwise 
receive in the hospital. 

(ii) In this Example 2, because the follow- 
up visit does not provide any services 
beyond what the mother and her newborn 
would receive in the hospital, coverage for 
the follow-up visit is not prohibited by this 
paragraph (b)(1). 

(2) With respect to benefit 
restrictions—{i) In general. Subject to 
paragraph (c)(3) of this section, a group 
health plan, and a health insurance 
issuer offering group health insurance 
coverage, may not restrict the benefits 
for any portion of a hospital length of 
stay required under paragraph (a) of this 
section in a manner that is less favorable 
than the benefits provided for any 

preceding portion of the stay. 

(ii) Example. The rules o: this 
paragraph (b)(2) are illustrated by the 
following example: 

Example. (i) A group health plan subject to 
the requirements of this section provides 
benefits for hospital lengths of stay in 
connection with childbirth. In the case of a 
delivery by caesarean section, the pian 
automatically pays for the first 48 hours. 
With respect to each succeeding 24-hour 
period, the participant or beneficiary must 
call the plan to obtain precertification from 
a utilization reviewer, who determines if an 
additional 24-hour period is medically 
necessary. If this approval is not obtained, 
the plan will not provide benefits for any 

24-hour period. 

(ii) In this Example, the requirement to 
obtain precertification for the two 24-hour 
periods immediately following the initial 48- 
hour stay is prohibited by this paragraph 
(b)(2) because benefits for the latter part of 
the stay are restricted in a manner that is less 
favorable than benefits for a preceding 
portion of the stay. (However, this section 
does not prohibit a plan from requiring 
precertification for any period after the first 
96 hours.) In addition, if the plan’s 
utilization reviewer denied any mother or her 
newborn benefits within the 96-hour stay, the 
plan would also violate paragraph (a) of this 
section. 


(3) With respect to attending 
providers. A group health plan, and a 


health insurance issuer offering group 
health insurance coverage, may not 
directly or indirectly— 

(i) Ponalize (for example, take 
disciplinary action against or retaliate 
against), or otherwise reduce or limit the 
cormpensation of, an attending provider 
because the provider furnished care to 
a participant or beneficiary in 
accordance with this section; or 

(ii) Provide monetary or other 
incentives to an attending provider to 
incluce the provider to furnish care to a 
participant or beneficiary in a manner 
inconsistent with this section, including 
providing any incentive that could 
induce an attending provider to 
discharge a mother or newborn earlier 
than 48 hours (or 96 hours) after 
delivery. 

(c) Construction. With respect to this 
section, the following rules of 
construction apply: 

(1) Hospital stays not mandatory. This 
section does not require a mother to—- 

(i) Give birth in a hospital; or 

(ii) Stay in the hospital for a fixed 
nes of time following the birth of her 

il 

(2) Hospital stay benefits not 
mandated. This section does not apply 
to any group health plan, or any group 
health insurance coverage, that does not 
provide benefits for hospital lengths of 
stay in connection with childbirth for a 
mother or her newborn child. 

(3) Cost-sharing rules—{i) In general. 
This section does not prevent a group 
health plan or a health insurance issuer 
offering group health insurance 
coverage from imposing deductibles, 
coinsurance, or other cost-sharing in 
relation to benefits for hospital lengths 
of stay in connection with childbirth for 
a mother or a newborn under the plan 
or coverage, except that the coinsurance 
or other cost-sharing for any portion of 
the hospital length of stay required 
under paragraph (a) of this section may 
not be greater than that for any 

preceding portion of the stay. 

(ii) Examples. The rules of this 
paragraph (c)(3) are illustrated by the 
following examples. In each example, 
the group health plan is subject to the 
requirements of this section, as follows: 

Example 1. (i) A group health plan 
provides benefits for at least a 48-hour 
hospital length of stay in connecticn with 
vaginal deliveries. The plan covers 80 

nt of the cost of the stay for the first 24- 
cies riod and 50 percent of the cost of the 
stay ‘a the second 24-hour period. Thus, the 
coinsurance paid by the patient increases 
from 20 percent to 50 percent after 24 hours. 

(ii) In this Example 1, the plan vioiates the 
rules of this paragraph (c)(3) because 
coinsurance for the second 24-hour period of 
the 48-hour stay is greater than that for the 
preceding portion of the stay. (In addition, 
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the plan also violates the similar rule in 
paragraph (b)(2) of this section.) 

Example 2. (i) A group health plan 
generally covers 70 percent of the cost of a 
hospital length of stay in connection with 
childbirth. However, the plan will cover 80 
percent of the cost of the stay if the 

participant or beneficiary notifies the plan of 
the pregnancy in advance of admission and 
uses whatever hospital the plan may 
designate. 

(ii) In this Example 2, the plan does not 
violate the rules of this paragraph (c)(3) 
because the level of benefits provided (70 
percent or 80 percent) is consistent 
throughout the 48-hour (or 96-hour) hospital 
length of stay required under paragraph (a) of 
this section. (In addition, the plan does not 
violate the rules in paragraph (a)(4) or (b)(2) 
of this section.) 


(4) Compensation of attending 
provider. This section does not prevent 
a group health plan or a health 
insurance issuer offering group health 
insurance coverage from negotiating 
with an attending provider the level and 
type of compensation for care furnished 
in accordance with this section 
(including paragraph (b) of this section). 

(d) Notice requirement. See 29 CFR 
2520.102-—3 (u) and (v)(2) (relating to the 
disclosure requirement under section 
711(d) of the Act). 

(e) Applicability in certain States—(1) 
Health insurance coverage. The 
requirements of section 711 of the Act 
and this section do not apply with 
respect to health insurance coverage 
offered in connection with a group 
health plan if there is a State law 
regulating the coverage that meets any 
of the following criteria: 

(i) The State law requires the coverage 
to provide for at least a 48-hour hospital 
length of stay following a vaginal 
delivery and at least a 96-hour hospital 
length of stay following a delivery by 
caesarean section. 

(ii) The State law requires the 
coverage to provide for maternity and 
pediatric care in accordance with 
guidelines established by the American 
College of Obstetricians and 
Gynecologists, the American Academy 
of Pediatrics, or any other established 
professional medical association. 

(iii) The State law requires, in 
connection with the coverage for 
maternity care, that the hospital length 
of stay for such care is left to the 
decision of (or is required to be made 
by) the attending provider in 
consultation with the mother. State laws 
that require the decision to be made by 
the attending provider with the consent 
of the mother satisfy the criterion of this 
paragraph (e)(1)(iii). 

(2) Group health plans—{i) Fully- 
insured plans. For a group health plan 
that provides benefits solely through 


health insurance coverage, if the State 
law regulating the health insurance 
coverage meets any of the criteria in 
paragraph (e)(1) of this section, then the 
requirements of section 711 of the Act 
and this section do not apply. 

(ii) Self-insured plans. For a group 
health plan that provides all benefits for 
hospital lengths of stay in connection 
with childbirth other than through 
health insurance coverage, the 
requirements of section 711 of the Act 
and this section apply. 

(iii) Partially-insured plans. For a 
group health plan that provides some 
benefits through health insurance 
coverage, if the State law regulating the 
health insurance coverage meets any of 
the criteria in paragraph (e)(1) of this 
section, then the requirements of section 
711 of the Act and this section apply 
only to the extent the plan provides 
benefits for hospital lengths of stay in 
connection with childbirth other than 
through health insurance coverage. 

(3) Relation to section 731(a) of the 
Act. The preemption provisions 
contained in section 731(a)(1) of the Act 
and § 2590.731(a) do not supersede a 
State law described in paragraph fe)(1) 
of this section. 

(4) Examples. The rules of this 
paragraph (e) are illustrated by the 
following examples: 


Example 1. (i) A group health plan buys 
group health insurance coverage in a State 
that requires that the coverage provide for at 
least a 48-hour hospital length of stay 
following a vaginal delivery and at least a 96- 
hour hospital length of stay following a 
delivery by caesarean section. 

(ii) In this Example 1, the coverage is 
subject to State law, and the requirements of 
section 711 of the Act and this section do not 
apply. 

Example 2. (i) A self-insured group health 
plan covers hospital lengths of stay in 
connection with childbirth in a State that 
requires health insurance coverage to provide 
for maternity care in accordance with 
guidelines established by the American 
College of Obstetricians and Gynecologists 
and to provide for pediatric care in 
accordance with guidelines established by 
the American Academy of Pediatrics. 

(ii) In this Example 2, even though the 
State law satisfies the criterion of paragraph 
(e)(1)(ii) of this section, because the plan 
provides benefits for hospital lengths of stay 
in connection with childbirth other than 
through health insurance coverage, the plan 
is subject to the requirements of section 711 
of the Act and this section. 


(f) Effective date. Section 711 of the 
Act applies to group health plans, and 
health insurance issuers offering group 
health insurance coverage, for plan 
years beginning on or after January 1, 
1998. This section applies to group 
health plans, and health insurance 
issuers offering group health insurance 


coverage, for plan years beginning on or 
after January 1, 1999. 

Signed at Washington, DC this 19th day of 
October, 1998. 
Meredith Miller, 
Deputy Assistant Secretary for Policy, Pension 
and Welfare Benefits Administration, 
Department of Labor. 


HEALTH CARE FINANCING 
ADMINISTRATION 


45 CFR SUBTITLE A, SUBCHAPTER B 
45 CFR subtitle A, subchapter B, 45 
CFR subtitle A, subchapter B, is 
amended as set forth below: 
A. Part 144 is amended as follows: 


PART 144—REQUIREMENTS 
RELATING TO HEALTH INSURANCE 
COVERAGE 


1. The authority citation for part 144 
continues to read as follows: 

Authority: Secs, 2701 through 2763, 2791, 
and 2792 of the Public Health Service Act, 
42 U.S.C. 300gg through 300gg-63, 300gg—91, 
and 300gg-92. 

2. Section 144.101 is revised to read 
as follows: 


§ 144.101 Basis and purpose. 

Part 146 of this subchapter 
implements sections 2701 through 2723 
of the Public Health Service Act (PHS 
Act, 42 U.S.C. 300gg, et seq.). Its 
purpose is to improve access to group 
health insurance coverage, to guarantee 
the renewability of all coverage in the 
group market, and to provide certain 
protections for mothers and newborns 
with respect to coverage for hospital 
stays in connection with childbirth. Part 
148 of this subchapter implements 
sections 2741 through 2763 of the PHS 
Act. Its purpose is to improve access to 
individual health insurance coverage for 
certain eligible individuals who 
previously had group coverage, to 
guarantee the renewability of all 
coverage in the individual market, and 
to provide protections for mothers and 
newborns with respect to coverage for 
hospital stays in connection with 
childbirth. Sections 2791 and 2792 of 
the PHS Act define terms used in the 
regulations in this subchapter and 
provide the basis for issuing these 
regulations, respectively. 

3. In § 144.102, paragraph (b) is 
revised to read as follows: 


§ 144.102 Scope and applicability. 
* * * * * 

(b) The protections afforded under 45 
CFR parts 144 through 148 to 
individuals and employers (and other 
sponsors of health insurance offered in 
connection with a group health plan) 
are determined by whether the coverage 
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involved is obtained in the small group 
market, the large group market, or the 
individual market. Small employers, 
and individuals who are eligible to 
enroll under the employer’s plan, are 
guaranteed availability of insurance 
coverage sold in the small group market. 
Small and large employers are 
guaranteed the right to renew their 
group coverage, subject to certain 
exceptions. Eligible individuals are 
teed availability of coverage sold 
in the individual market, and all 
coverage in the individual market must 
be guaranteed renewable. All coverage 
issued in the small or large group 
market, and in the individual market, 
must provide certain protections for 
mothers and newborns with respect to 
coverage for hospital stays in 
connection with childbirth. 
* * * 


B. Part 146 is amended as follows: 


PART 146—REQUIREMENTS FOR THE 
GROUP HEALTH INSURANCE 
MARKET 


1. The authority citation for part 146 
continues to read as follows: 

Authority: Secs. 2701 through 2763, 2791, 
and 2792 of the PHS Act (42 U.S.C. 300gg 
through 300gg-63, 300gg-91, and 300gg-92). 

2. In § 146.101, paragraph (a) is 
revised, paragraphs (b)(2) through (b)(4) 
are redesignated as paragraphs (b)(3) 
through (b)(5), respectively, and a new 
paragraph (b)(2) is added to read as 
follows: 


§ 146.101 Basis and scope. 

(a) Statutory basis. This part 
implements sections 2701 through 2723 
of the PHS Act. Its purpose is to 
improve access to group health 
insurance coverage, to guarantee the 
renewability of all coverage in the group 
market, and to provide certain 
protections for mothers and newborns 
with respect to coverage for hospital 
stays in connection with childbirth. 
Sections 2791 and 2792 of the PHS Act 
define terms used in the regulations in 
this subchapter and provide the basis 
for issuing these regulations, 
res ectively. 

(2) Subpart C. Subpart C of this part 
sets forth the requirements that apply to 
plans and issuers with respect to 
coverage for hospital stays in 
connection with childbirth. It also sets 
forth the regulations governing parity 
between medical/surgical benefits and 
mental health benefits in group health 
plans and health insurance coverage 
offered by issuers in connection with a 
group health plan. 


7” 


Subpart C—Requirements Relating to: - 
Benefits 


3. Section 146.130 is added to Subpart 
C to read as follows: 


§ 146.130 Standards relating to benefits 
for mothers and newborns. 

(a) Hospital length of stay—(1) 
General rule. Except as provided in 

graph (a)(5) of this section, a group 

ealth plan, or a health insurance issuer 
offering group health insurance 
coverage, that provides benefits for a 
hospital length of stay in connection 
with childbirth for a mother or her 
newborn may not restrict benefits for 
the stay to less than— 

(i) 48 hours following a vaginal 
delivery; or 

(ii) 96 hours following a delivery by 
cesarean section. 

(2) When stay begins—{i) Delivery in 
a hospital. If delivery occursina . 
hospital, the hospital length of stay for 
the mother or newborn child begins at 
the time of delivery (or in the case of 
multiple births, at the time of the last 
delivery). 

(ii) Delivery outside a hospital. If 
delivery occurs outside a hospital, the 
hospital length of stay begins at the time 
the mother or newborn is admitted as a 
hospital inpatient in connection with 
childbirth. The determination of 
whether an admission is in connection 
with childbirth is a medical decision to 
be made by the attending provider. 

(3) Examples. The rules of paragraphs 
(a)(1) and (a)(2) of this section are 
illustrated by the following examples. In 
each example, the group health plan 
provides benefits for hospital lengths of 
stay in connection with childbirth and 
is subject to the requirements of this 
section, as follows: 


Example 1. (i) A pregnant woman covered 
under a group health plan goes into labor and 
is admitted to the hospital at 10 p.m. on June 
11. She gives birth by vaginal delivery at 6 
a.m. on June 12. 

(ii) In this Example 1, the 48-hour period 
described in paragraph (a)(1)(i) of this section 
ends at 6 a.m. on June 14. 

Example 2. (i) A woman covered under a 
group health plan gives birth at home by 
vaginal delivery. After the delivery, the 
woman begins bleeding excessively in 
connection with the childbirth and is 
admitted to the hospital for treatment of the 
excessive bleeding at 7 p.m. on October 1. 

(ii) In this Example 2, the 48-hour period 
described in paragraph (a)(1)(i) of this section 
ends at 7 p.m. on October 3. 

Example 3. (i) A woman covered under a 
group health plan gives birth by vaginal 
delivery at home. The child later develops 
pneumonia and is admitted to the hospital. 
The attending provider determines that the 
admission is not in connection with 
childbirth. 


(ii) In this Example 3, the hospital length- 
of-stay ts of this section do not 
apply to - 2 child’s admission to the hospital 
because the admission is not in connection 
with childbirth. 

(4) Authorization not required—{i) In 
general. A plan or issuer may not 
require that a physician or other health 
care provider obtain authorization from 
the plan or issuer for prescribing the 
hospital length of stay required under 
paragraph (a)(1) of this section. (See also 
paragraphs (b)(2) and (c)(3) of this 
section for rules and examples regarding 
other authorization and certain notice 
requirements 

(ii) Example. The rule of this 
paragraph (a)(4) is illustrated by the 
following example: 

Example. (i) In the case of a delivery by 
cesarean section, a group health plan subject 
to the requirements of this section 
automatically provides benefits for any 
hospital length of stay of up to 72 hours. For 
any longer stay, the plan requires an 
attending provider to complete a certificate of 
medical necessity. The plan then makes a 
determination, based on the certificate of 
medical necessity, whether a longer stay is 
medically necessary. 

(ii) In this Example, the requirement that 
an attending provider complete a certificate 
of medical necessity to obtain authorization 
for the period between 72 hours and 96 hours 
following a delivery by cesarean section is 
prohibited by this paragraph (a)(4). 

(5) Exceptions—{i} Discharge of 
mother. If a decision to discharge a 
mother earlier than the period specified 
in paragraph (a)(1) of this section is 
made by an attending provider, in 
consultation with the mother, the 
requirements of paragraph (a)(1) of this 
section do not apply for any period after 
the discharge. 

(ii) Discharge of newborn. If a 
decision to discharge a newborn child 
earlier than the period specified in 
paragraph (a)(1) of this section is made 
by an attending provider, in 
consultation with the mother (cr the 
newborn’s authorized representative), 
the requirements of paragraph [(a)(1) of 
this section do not apply for any period 
after the discharge. 

(iii) Attending provider defined. For 
purposes of this section, attending 
provider means an individual who is 
licensed under applicable State law to 
provide maternity or pediatric care and 
who is directly responsible for 
providing maternity or pediatric care to 
a mother or newborn child. 

(iv) Example. The rules of this 
paragraph (a)(5) are illustrated by the 
following example: 

Example. (i) A pregnant woman covered 
under a group health plan subject to the 
requirements of this section goes into labor 
arid is admitted to a hospital. She gives birth 
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by cesarean section. On the third day after 
the delivery, the attending provider for the 
mother consults with the mother, and the 
attending provider for the newborn consults 
with the mother regarding the newborn. The 
attending providers authorize the early 
discharge of both the mother and the 
newborn. Both are discharged approximately 
72 hours after the delivery. The plan pays for 
the 72-hour hospital stays. 

(ii) In this Example, the requirements of 
this paragraph (a) have been satisfied with 
respect to the mother and the newborn. If 
either is readmitted, the hospital stay for the 
readmission is not subject to this section. 


(b) Prohibitions—{1) With respect to 
mothers—{i) In general. A group health 
plan, and a health insurance issuer 
— group health insurance 

e, may not— 

ny a mother or her newborn 

child eligibility or continued eligibility 
to enroll or renew coverage under the 
terms of the plan solely to avoid the 

uirements of this section; or 
0B) P Provide payments (including 
payments-in-kind) or rebates to a 
mother to encourage her to accept less 
than the minimum protections available 
under this section. 

(ii) Examples. The rules of this 
paragraph (b)(1) are illustrated by the 
following examples. In each example, 
the group health plan is subject to the 
requirements of this section, as follows: 

Example 1. (i) A group health plan 
provides benefits for at least a 48-hour 
hospital length of stay following a vaginal 
delivery. If a mother and newborn covered 
under the plan are discharged within 24 
hours after the delivery, the plan will waive 
the copayment and deductible. 

(ii) In this Example 1, because waiver of 
the copayment and deductible is in the 
nature of a rebate that the mother would not 
receive if she and her newborn remained in 
the hospital, it is prohibited by this 
paragraph (b)(1). (In addition, the plan 
violates paragraph (b)(2) of this section 
because, in effect, no copayment or 
deductible is required for the first portion of 
the stay and a double copayment and a 
deductible are required for the second 
portion of the stay.) 

Example 2. (i) A group health plan 
provides benefits for at least a 48-hour 
hospital length of stay following a vaginal 
delivery. In the event that a mother and her 
newborn are discharged earlier than 48 hours 
and the discharges occur after consultation 
with the mother in accordance with the 
requirements of paragraph (a)(5) of this 
section, the plan provides for a follow-up 
visit by a nurse within 48 hours after the 
discharges to provide certain services that the 
mother and her newborn would otherwise 
receive in the hospital. 

(ii) In this Example 2, because the follow- 
up visit does not provide any services 
beyond what the mother and her newborn 
would receive in the hospital, coverage for 
the follow-up visit is not prohibited by this 
paragraph (b)(1). 


(2) With respect to benefit 
restrictions—{i) In general. Subject to 
paragraph (c)(3) of this section, a group 
health plan, and a health insurance 
issuer offering group health insurance 
coverage, may not restrict the benefits 
for any portion of a hospital length of 
stay required under paragraph (a) of this 
section in a manner that is less favorable 
than the benefits provided for any 
preceding portion of the stay. 

(ii) Example. The rules o this 
paragraph (b)(2) are illustrated by the 
following example: 


Example. (i) A group health plan subject to 
the requirements of this section provides 
benefits for hospital lengths of stay in 
connection with childbirth. In the case of a 
delivery by cesarean section, the plan 
automatically pays for the first 48 hours. 
With respect to each succeeding 24-hour 
period, the participant or beneficiary must 
call the plan to obtain precertification from 
a utilization reviewer, who determines if an 
additional 24-hour period is medically 
necessary. If this approval is not obtained, 
the plan will not provide benefits for any 
succeeding 24-hour period 

(ii) In this Example, the requirement to 
obtain precertification for the two 24-hour 
periods immediately following the initial 48- 
hour stay is prohibited by this paragraph 
(b)(2) because benefits for the latter part of 
the stay are restricted in a manner that is less 
favorable than benefits for a preceding 
portion of the stay. (However, this section 
does not prohibit a plan from requiring 
precertification for any period after the first 
96 hours.) In addition, if the plan’s 
utilization reviewer denied any mother or her 
newborn benefits within the 96-hour stay, the 
plan would also violate paragraph (a) of this 
section. 

(3) With respect to attending 
providers. A group health plan, and a 
health insurance issuer offering group 
health insurance coverage, may not 
directly or indirectly— 

(i) Penalize (for example, take 
disciplinary action against or retaliate 
against), or otherwise reduce or limit the 
compensation of, an attending provider 
because the provider furnished care to 
a participant or beneficiary in 
accordance with this section; or 

(ii) Provide monetary or other 
incentives to an attending provider to 
induce the provider to furnish care to a 
participant or beneficiary in a manner 
inconsistent with this section, including 
providing any incentive that could 
induce an attending provider to 
discharge a mother or newborn earlier 
than 48 hours (or 96 hours) after 
delivery. 

(c) Construction. With respect to this 
section, the following rules of 
construction apply: 

(1) Hospital stays not mandatory. This 
section does not require a mother to— 

(i) Give birth in a hospital; or 


(ii) Stay in the hospital for a fixed 
period of time following the birth of her 
child. 

(2) Hospital stay benefits not 
mandated. This section does not apply 
to any group health plan, or any group 
health insurance coverage, that does not 
provide benefits for hospital lengths of 
stay in connection with childbirth for a 
mother or her newborn child. 

(3) Cost-sharing rules—{i) In general. 
This section does not prevent a group 
health plan or a health insurance issuer 
offering group health insurance 
coverage from imposing deductibles, 
coinsurance, or other cost-sharing in 
relation to benefits for hospital lengths 
of stay in connection with childbirth for 
a mother or a newborn under the plan 
or coverage, except that the coinsurance 
or other cost-sharing for any portion of 
the hospital length of stay required . 
under paragraph (a) of this section may 
not be greater than that for any 
preceding portion of ihe stay. 

(ii) Examples. The rules of this 
paragraph (c)(3) are illustrated by the 
following examples. In each example, 
the group health plan is subject to the 
requirements of this section, as follows: 

Example 1. (i) A group health plan 
provides benefits for at least a 48-hour 
hospital length of stay in connection with 
vaginal deliveries. The plan covers 80 
percent of the cost of the stay for the first 24- 
hour period and 50 percent of the cost of the 
stay for the second 24-hour period. Thus, the 
coinsurance paid by the patient increases 
from 20 percent to 50 percent after 24 hours. 

(ii) In this Example 1, the plan violates the 
rules of this paragraph (c)(3) because 
coinsurance for the second 24-hour period of 
the 48-hour stay is greater than that for the 
preceding portion of the stay. (In addition, 
the plan also violates the similar rule in 
paragraph (b)(2) of this section.) 

Example 2. (i) A group health plan 
generally covers 70 percent of the cost of a 
hospital length of stay in connection with 
childbirth. However, the plan will cover 80 
percent of the cost of the stay if the 
participant or beneficiary notifies the plan of 
the pregnancy in advance of admission and 
uses whatever hospital the plan may 
designate. 

(ii) In this Example 2, the plan does not 
violate the rules of this paragraph (c)(3) 
because the level of benefits provided (70 
percent or 80 percent) is consistent 
throughout the 48-hour (or 96-hour) hospital 
length of stay required under paragraph (a) of 
this section. (In addition, the plan does not 
violate the rules in paragraph (a)(4) or 
paragraph (b)(2) of this section.} 

(4) Compensation of attending 
provider. This section does not prevent 
a group health plan or a health 
insurance issuer offering group health 
insurance coverage from negotiating 
with an attending provider the level and 
type of compensation for care furnished 
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in accordance with this section 
(including paragraph (b) of this section). 

(d) Notice requirement. Except as 
provided in paragraph (d)(4)of this 
section, a group health plan that 
provides benefits for hospital lengths of 
stay in connection with childbirth must 
meet the following requirements: 

(1) Required statement. The plan 
document that provides a description of 
plan benefits to participants and 
beneficiaries must disclose information 
that notifies participants and 
beneficiaries of their rights under this 
section. 

(2) Disclosure notice. To meet the 
disclosure requirement set forth in 
paragraph (d)(1) of this section, the 
following disclosure notice must be 
used: 


Statement of Rights Under the Newborns’ 
and Mothers’ Health Protection Act 


Under federal law, group health plans and 
health insurance issuers offering group 
health insurance coverage generally may not 
restrict benefits for any hospital length of 
stay in connection with childbirth for the 
mother or newborn child to less than 48 
hours following a vaginal delivery, or less 
than 96 hours following a delivery by 
cesarean section. However, the plan or issuer 
may pay for a shorter stay if the attending 
provider (e.g., your physician, nurse 
midwife, or physician assistant), after 
consultation with the mother, discharges the 
mother or newborn earlier. 

Also, under federal law, plans and issuers 
may not set the level of benefits or out-of- 
pocket costs so that any later portion of the 
48-hour (or 96-hour) stay is treated in a 
manner less favorable to the mother or 
newborn than any earlier portion of the stay. 

In addition, a plan or issuer may not, under 
federal law, require that a physician or other 
health care provider obtain authorization for 
prescribing a length of stay of up to 48 hours 
(or 96 hours). However, to use certain 
providers or facilities, or to reduce your out- 
of-pocket costs, you may be required to 
obtain precertification. For information on 
precertification, contact your plan 
administrator. 


(3) Timing of disclosure. The 
disclosure notice in paragraph (d)(2) of 
this section shall be furnished to each 
participant covered under a group 
health plan, and each beneficiary 
receiving benefits under a group health 
plan, not later than 60 days after the 
first day of the first plan year beginning 
on or after January 1, 1999. 

(4) Exceptions. The requirements of 
this paragraph (d) do not apply in the 
following situations: 

(i) Self-insured plans. The benefits for 
hospital lengths of stay in connection 
with childbirth are not provided 
through health insurance coverage, and 
the group health plan has made the 
election described in § 146.180 to be 


exempted from the requirements of this 
section. 

(ii) Insured plans. The benefits for 
hospital lengths of stay in connection 
with childbirth are provided through 
health insurance coverage, and the 
coverage is regulated under a State law 
described in paragraph (e) of this 
section. 

(e) Applicability in certain States—(1)} 
Health insurance coverage. The - 
requirements of section 2704 of the PHS 
Act and this section do not apply with 
respect to health insurance coverage 
offered in connection with a group 
health plan if there is a State law 
regulating the coverage that meets any 
of the following criteria: 

(i) The State law requires the coverage 
te provide for at least a 48-hour hospital 
length of stay following a vaginal 
delivery and at least a 96-hour hospital 
length of stay following a delivery by 
cesarean section. 

(ii) The State law requires the 
coverage to provide for maternity and 
pediatric care in accordance with 
guidelines established by the American 
College of Obstetricians and 
Gynecologists, the American Academy 
of Pediatrics, or any other established 
professional medical association. 

(iii) The State law requires, in 
connection with the coverage for 
maternity care, that the hospital length 
of stay for such care is left to the 
decision of (or is required to be made 
by) the attending provider in 
consultation with the mother. State laws 
that require the decision to be made by 
the attending provider with the consent 


of the mother satisfy the criterion of this 


aph (e)(1)(iii). 
Group health plans—{i) Fully- 
insured plans. For a group health plan 
that provides benefits solely through 
health insurance coverage, if the State 
law regulating the health insurance 
coverage meets any of the criteria in 
paragraph (e)(1) of this section, then the 
requirements of section 2704 of the PHS 
Act and this section do not apply. 

(ii) Self-insured plans. For a group 
health plan that provides all benefits for 
hospital lengths of stay in connection 
with childbirth other than through 
health insurance coverage, the 
requirements of section 2704 of the PHS 
Act and this section apply. 

(iii) Partially-insured plans. For a 
group health plan that provides some 
benefits through health insurance 
coverage, if the State law regulating the 
health insurance coverage meets any of 
the criteria in paragraph (e)(1) of this 
section, then the requirements of section 
2704 of the PHS Act and this section 
apply only to the extent the plan 


provides benefits for hospital lengths of 


stay in connection with childbirth other 
than through health insurance coverage. 

(3) Relation to section 2723(a) of the 
PHS Act. The preemption provisions 
contained in section 2723(a)(1) of the 
PHS Act and § 146.143(a) do not 
supersede a State law described in 
paragraph (e)(1) of this section. 

(4) Examples. The rules of this 
paragraph (e) are illustrated by the 
following examples: 

Example 1. (i) A group health plan buys 
group health insurance coverage in a State 
that requires that the coverage provide for at 
least a 48-hour hospital length of stay 
following a vaginal delivery and at least a 96- 
hour hospital length of stay following a 
delivery by cesarean section. 

(ii) In this Example 1, the coverage is 
subject to State law, and the requirements of 
section 2704 of the PHS Act and this section 
do not apply. 

Example 2. (i) A self-insured group health 
plan covers hospital lengths of stay in 
connection with childbirth in a State that 
requires health insurance coverage to provide 
for maternity care in accordance with 
guidelines established by the American 
College of Obstetricians and Gynecologists 
and to provide for pediatric care in 
accordance with guidelines established by 
the American Academy of Pediatrics. 

(ii) In this Example 2, even though the 
State law satisfies the criterion of paragraph 
(e){1){ii) of this section, because the plan 
provides benefits for hospital lengths of stay 
in connection with childbirth other than 
through health insurance coverage, the plan 
is subject to the requirements of section 2704 
of the PHS Act and this section. 


(f) Effective date. Section 2704 of the 
PHS Act applies to group health plans, 
and health insurance issuers offering 
group health insurance coverage, for 
plan years beginning on or after January 
1, 1998. This section applies to group 
health plans, and health insurance 
issuers offering group health insurance 
coverage, for pian years beginning on or 
after January 1, 1999. 

C. Part 148 is amended as follows: 


PART 148—REQUIREMENTS FOR THE 
INDIVIDUAL HEALTH INSURANCE 
MARKET 


1. The authority citation for part 148 
continues to read as follows: 

Authority: Secs. 2741 through 2763, 2791, 
and 2792 of the Public Health Service Act (42 
U.S.C. 300gg—41 through 300gg-63, 300gg— 
91, and 300gg-92). 

2. Section 148.101 is revised to read 
as follows: 


§ 148.101 Basis and purpose. 

This part implements sections 2741 
through 2763 and 2791 and 2792 of the 
PHS Act. Its purpose is to improve 
access to individual health insurance 
coverage for certain eligible individuals 
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who previously had group coverage, and 
to guarantee the renewability of all 
coverage in the individual market. It 
also provides certain protections for 
mothers and newborns with respect to 
coverage for hospital stays in 
connection with childbirth. 

3. In § 148.102, paragraphs (a) 
heading, (a)(2), and (b) are revised to 
read as follows: 


§ 148.102 Scope, applicability, and 
effective dates. 

(a) Scope and applicability.* * * 

(2) of this part that 
pertain to guaranteed availability of 
individual health insurance coverage for 
certain eligible individuals apply to all 
issuers of individual health insurance 
coverage in a State, unless the State 
implements an acceptable alternative 
mechanism as described in § 148.128. 
The requirements that pertain to 
guaranteed renewability for all 
individuals, and to protections for 
mothers and newborns with respect to 
hospital stays in connection with 
childbirth, apply to all issuers of 
individual health insurance coverage in 
the State, regardless of whether a State 

lements an alternative mechanism. 

5) Effective date. Except as provided 
in §§ 148.124 (certificate of coverage), 
148.128 (alternative State mechanisms), 
and 148.170 (standards relating to 
benefits for mothers and newborns), the 
requirements of this part apply to health 
insurance coverage offered, sold, issued, 
renewed, in effect, or operated in the 
individual market after June 30, 1997, 
regardless of when a period of creditable 
coverage occurs. 

4. A new subpart C is added to read 
as follows: 


Subpart C—Requirements Related to 
Benefits 


§ 148.170 Standards relating to benefits 
for mothers and newborns. 

(a) Hospital length of stay—(1) 
General rule. Except as provided in 
paragraph (a)(5) of this section, an issuer 
offering health insurance coverage in 
the individual market that provides 
benefits for a hospital length of stay in 
connection with childbirth for a mother 
or her newborn may not restrict benefits 
for the stay to less than— 

(i) 48 hours following a vaginal 
delivery; or 

(ii) 96 hours following a delivery by 
cesarean section. 

(2) When stay begins—{i) Delivery in 
a hospital. If delivery occurs in a 
hospital, the hospital length of stay for 
the mother or newborn child begins at 
the time of delivery (or in the case of 
multiple births, at the time of the last 
delivery). 


(ii) Delivery outside a hospital. If 
delivery occurs outside a hospital, the 
hospital length of stay begins at the time 
the mother or newborn is admitted as a 
hospital inpatient in connection with 
childbirth. The determination of 
whether an admission is in connection 
with childbirth is a medical decision to 
be made by the attending provider. 

(3) Examples. The rules of paragraphs 
(a)(1) and (a)(2) of this section are 
illustrated by the following examples. In 
each example, the issuer provides 
benefits for hospital lengths of stay in 
connection with childbirth and is 
subject to the requirements of this 
section, as follows: 


Example 1. (i) A pregnant woman covered 
under a policy issued in the individual 
market goes into labor and is admitted to the 
hospital at 10 p.m. on June 11. She gives 
birth by vaginal delivery at 6 a.m. on June 12. 

(ii) In this Example 1, the 48-hour period 
described in paragraph (a)(1)(i) of this section 
ends at 6 a.m. on June 14. 

Example 2. (i) A woman covered under a 
policy issued in the individual market gives 
birth at home by vaginal delivery. After the 
delivery, the woman begins bleeding 
excessively in connection with the childbirth 
and is admitted to the hospital for treatment 
of the excessive bleeding at 7 p.m. on 
October 1. 

(ii) In this Example 2, the 48-hour period 
described in paragraph (a)(1)(i) of this section 
ends at 7 p.m. on October 3. 

Example 3. (i) A woman covered under a 
policy issued in the individual market gives 

irth by vaginal delivery at home. The child 
later develops pneumonia and is admitted to 
the hospital. The attending provider 
determines that the admission is not in 
connection with childbirth. 

(ii) In this Example 3, the hospital length- 
of-stay requirements of this section do not 
apply to the child’s admission to the hospital 
because the admission is not in connection 
with childbirth. 


(4) Authorization not required—{i) In 
general. An issuer may not require that 
a physician or other health care 
provider obtain authorization from the 
issuer for prescribing the hospital length 
of stay required under paragraph (a)(1) 
of this section. (See also paragraphs 
(b)(2) and (c)(3) of this section for rules 
and examples regarding other 
authorization and certain notice 
requirements.) 

ii) Example. The rule of this 
paragraph (a)(4) is illustrated by the 
following example: 

Example. (i) In the case of a delivery by 
cesarean section, an issuer subject to the 
requirements of this section automatically 
provides benefits for any hospital length of 
stay of up to 72 hours. For any longer stay, 
the issuer requires an attending provider to 
complete a certificate of medical necessity. 
The issuer then makes a determination, based 
on the certificate of medical necessity, 
whether a longer stay is medically necessary. 


(ii) In this Example, the requirement that 
an attending provider complete a certificate 
of medical necessity to obtain authorization 
for the period between 72 hours and 96 hours 
foliowing a delivery by cesarean section is 
prohibited by this paragraph (a)(4). 


(5) Exceptions—{i) Discharge of 
mother. If a decision to discharge a 
mother earlier than the period specified 
in paragraph (a)(1) of this section is 
made by an attending provider, in 
consultation with the mother, the 
requirements of paragraph (a)(1) of this 
section do not apply for any period after 
the discharge. 

(ii) Discharge of newborn. If a 
decision to discharge a newborn child 
earlier than the period specified in 
paragraph (a)(1) of this section is made 
by an attending provider, in 
consultation with the mother (or the 
newborn’s authorized representative), 
the requirements of paragraph (a)(1) of 
this section do not apply for any period 
after the discharge. 

(iii) Attending provider defined. For 
purposes of this section, attending 
provider means an individual who is 
licensed under applicable State law to 
provide maternity or pediatric care and 
who is directly responsible for 
providing maternity or pediatric care to 
a mother or newborn child. 

(iv) Example. The rules of this 
paragraph (a)(5) are illustrated by the 
following example: 


Example. (i) A pregnant woman covered 
under a policy offered by an issuer subject to 
the requirements of this section goes into 
labor and is admitted to a hospital. She gives 
birth by cesarean section. On the third day 
after the delivery, the attending provider for 
the mother consults with the mother, and the 
attending provider for the newborn consults 
with the mother regarding the newborn. The 
attending providers authorize the early 
discharge of both the mother and the 
newborn. Both are discharged approximately 
72 hours after the delivery. The issuer pays 
for the 72-hour hospital stays. 

(ii) In this Example, the requirements of 
this paragraph (a) have been satisfied with 
respect to the mother and the newborn. If 
either is readmitted, the hospital stay for the 
readmission is not subject to this section. 


(b) Prohibitions—(1) With respect to 
mothers—(i) In general. An issuer may 
not— 

(A) Deny a mother or her newborn 
child eligibility or continued eligibility 
to enroll in or renew coverage solely to 
avoid the requirements of this section; 


or 

(B) Provide payments (including 
payments-in-kind) or rebates to a 
mother to encourage her to accept less 
than the minimum protections available 
under this section. 

(ii) Examples. The rules of this 
paragraph (b)(1) are illustrated by the 
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following examples. In each example, 
the issuer is subject to the requirements 
of this section, as follows: 


Example 1. (i) An issuer provides benefits 
for at least a 48-hour hospital length of stay 
following a vaginal delivery. If a mother and 
newborn covered under a policy issued in 
the individual market are discharged within 
24 hours after the delivery, the issuer will 
waive the copayment and deductible. 

(ii) In this Example 1, because waiver of 
the copayment and deductible is in the 
nature of a rebate that the mother would not 
receive if she and her newborn remained in 
the hospital, it is prohibited by this 
paragraph (b)(1). (In addition, the issuer 
violates paragraph (b)(2) of this section 
because, in effect, no copayment or 
deductible is required for the first portion of 
the stay and a double copayment and a 
deductible are required for the second 
portion of the stay.) 

Example 2. (i) An issuer provides benefits 
for at least a 48-hour hospital length of stay 
following a vaginal delivery. In the event that 
a mother and her newborn are discharged 
earlier than 48 hours and the discharges 
occur after consultation with the mother in 
accordance with the requirements of 
paragraph (a)(5) of this section, the issuer 
provides for a follow-up visit by a nurse 
within 48 hours after the discharges to 
provide certain services that the mother and 
her newborn would otherwise receive in the 
hospital. 

(ii) In this Example 2, because the follow- 
up visit does not provide any services 
beyond what the mother and her newborn 
would receive in the hospital, coverage for 
the follow-up visit is not prohibited by this 
paragraph (b)(1). 

(2) With respect to benefit 
restrictions—{i) In general. Subject to 
paragraph (c)(3) of this section, an issuer 
may not restrict the benefits for any 
portion of a hospital length of stay 
required under paragraph (a) of this 
section in a manner that is less favorable 
than the benefits provided for any 
preceding portion of the stay. 

(ii) Example. The rules of this 
paragraph (b)(2) are illustrated by the 
following example: 


Example. (i) An issuer subject to the 
requirements of this section provides benefits 
for hospital lengths of stay in connection 
with childbirth. In the case of a delivery by, 
cesarean section, the issuer automatically 
pays for the first 48 hours. With respect to 
each succeeding 24-hour period, the covered 
individual must call the issuer to obtain 
precertification from a utilization reviewer, 
who determines if an additional 24-hour 
period is medically necessary. If this 
approval is not obtained, the issuer will not 
provide benefits for any succeeding 24-hour 
period. 

(ii) In this Example, the requirement to 
obtain precertification for the two 24-hour 
periods immediately following the initial 48- 
hour stay is prohibited by this paragraph 
(b}(2) because benefits for the latter part of 
the stay are restricted in a manner that is less 


favorable than benefits for a preceding 
portion of the stay. (However, this section 
does not prohibit an issuer from requiring 
precertification for any period after the first 
96 hours.) In addition, if the issuer’s 
utilization reviewer denied any mother or her 
newborn benefits within the 96-hour stay, the 
issuer would also violate paragraph (a) of this 
section. - 


(3) With respect to attending 
providers. An issuer may not directly or 
indirectly “‘ 

(i) Penalize (for example, take 
disciplinary action against or retaliate 
against), or otherwise reduce or limit the 
compensation of, an attending provider 
because the provider furnished care to 
a covered individual in accordance with 
this section; or 

(ii) Provide monetary or other 
incentives to an attending provider to 
induce the provider to furnish care to a 
covered individual in a manner 
inconsistent with this section, including 
providing any incentive that could 
induce an attending provider to 
di e a mother or newborn earlier 
than 48 hours (or 96 hours) after 
delivery. 

(c) Construction. With respect to this 
section, the following rules of 
construction apply: 

(1) Hospital stays not mandatory. This 
section does not require a mother to 

(i) Give birth in a hospital; or 

(ii) Stay in the hospital for a fixed 
period of time following the birth of her 
child. 

(2) Hospital stay benefits not 
mandated. This section does not apply 
to any issuer that does not provide 
benefits for hospital lengths of stay in 
connection with childbirth for a mother 
or her newborn child. 

(3) Cost-sharing rules—{i) In general. 
This section does not prevent an issuer 
from imposing deductibles, 
coinsurance, or other cost-sharing in 
relation to benefits for hospital len 
of stay in connection with childbirth for 
a mother or a newborn under the 
coverage, except that the coinsurance or 
other cost-sharing for any portion of the 
hospital length of stay required under 
paragraph (a) of this section may not be 
greater than that for any preceding 
portion of the stay. 

(ii) Examples. The rules of this 
paragraph (c)(3) are illustrated by the 
following examples. In each example, 
the issuer is subject to the requirements 
of this section, as follows: 


Example 1. (i) An issuer provides benefits 
for at least a 48-hour hospital length of stay 
in connection with vaginal deliveries. The 
issuer covers 80 percent of the cost of the 
stay for the first 24-hour period and 50 
percent of the cost of the stay for the second 
24-hour period. Thus, the coinsurance paid 


by the patient increases from 20 percent to — 
50 percent after 24 hours. 

(ii) In this Example 1, the issuer violates 
the rules of this paragraph (c)(3) because 
coinsurance for the second 24-hour period of 
the 48-hour stay is greater than that for the 
preceding portion of the stay. (In addition, 
the issuer also violates the similar rule in 
paragraph (b)(2) of this section.) 

Example 2. (i) An issuer generally covers 
70 percent of the cost of a hospital length of 
stay in connection with childbirth. However, 
the issuer will cover 80 percent of the cost 
of the stay if the covered individual notifies 
the issuer of the pregnancy in advance of 
admission and uses whatever hospital the 
issuer may designate. 

(ii) In this Example 2, the issuer does not 
violate the rules of this paragraph (c)(3) 
because the level of benefits provided (70 
percent or 80 percent) is consistent 
throughout the 48-hour (or 96-hour) hospital 
length of stay required under paragraph (a) of 
this section. (In addition, the issuer does not 
violate the rules in paragraph (a)(4) or 
paragraph (b)(2) of this section.) 

(4) Compensation of attending 
provider. This section does not prevent 
an issuer from negotiating with an 
attending provider the level and type of 
compensation for care furnished in 
accordance with this section (including 
paragraph (b) of this section). 

(5) Applicability. This section applies 
to all health insurance coverage issued 
in the individual market, and is not 
limited in its application to coverage 
that is provided to eligible individuals 
as defined in section 2741(b) of the PHS 
Act. 

(d) Notice requirement. Except as 
provided in paragraph (d)(4) of this 
section, an issuer offering health 
insurance in the individual market must 
meet the following requirements with 
respect to benefits for hospital lengths of 
stay in connection with childbirth: 

(1) Required statement. The insurance 
contract must disclose information that 
notifies covered individuals of their 
rights under this section. 

(2) Disclosure notice. To meet the 
disclosure requirement set forth in 
paragraph (d)(1) of this section, the 
following disclosure notice must be 
used: 


Statement of Under the Newborns’ 
and Mothers’ Health Protection Act 


(Under federal law, health insurance issuers 

erally may not restrict benefits for any 
Rospital length of stay in connection with 
childbirth for the mother or newborn child to 
less than 48 hours following a vaginal 
delivery, or less than 96 hours following a 
delivery by cesarean. section. However, the 
issuer may pay for a shorter stay if the 
attending provider (e.g., your physician, 
nurse midwife, or physician assistant), after 
consultation with the mother, discharges the 
mother or newborn earlier. 

Also, under federal law, issuers may not 
set the level of benefits or out-of-pocket costs 
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so that any later portion of the 48-hour (or 
96-hour) stay is treated in a manner less 
favorable to the mother or newborn than any 
earlier portion of the stay. ; 

In addition, an issuer may not, under 
federal law, require that a physician or other 
health care provider obtain authorization for 
prescribing a length of stay of up to 48 hours 
(or 96 hours). However, to use certain 
providers or facilities, or to reduce your out- 
of-pocket costs, you may be required to 
obtain precertification. For information on 
precertification, contact your issuer. 

(3) Timing of disclosure. The 
disclosure notice in paragraph (d)(2) of 
this section shall be furnished to the 
covered individuals in the form of a 
copy of the contract, or a rider (or 
equivalent amendment to the contract), 
not later than March 1, 1999. 

(4) Exception. The requirements of 
this paragraph (d) do not apply with 
respect to coverage regulated under a 
State law described in paragraph (e) of 
this section. 

(e) Applicability in certain States—({1) 
Health insurance coverage. The 
requirements of section 2751 of the PHS 
Act and this section do not apply with 


respect to health insurance coverage in 
the individual market if there is a State 
law regulating the coverage that meets 
any of the following criteria: 


(i) The State law requires the coverage 
to provide for at least a 48-hour hospital 
length of stay following a vaginal 
delivery and at least a 96-hour hospital 
length of stay following a delivery by 
cesarean section. 


(ii) The State law requires the 
coverage to provide for maternity and 
pediatric care in accordance with 
guidelines established by the American 
College of Obstetricians and 
Gynecologists, the American Academy 
of Pediatrics, or any other established 
professional medical association. 


(iii) The State law requires, in 
connection with the coverage for 
maternity care, that the hospital length 
of stay for such care is left to the 
decision of (or is required to be made 
by) the attending provider in 
consultation with the mother. State laws 
that require the decision to be made by 
the attending provider with the consent 


of the mother satisfy the criterion of this 
paragraph (e)(1)(iii). 

(2) Relation to section 2762(a) of the 
PHS Act. The preemption provisions 
contained in section 2762(a) of the PHS 
Act and § 148.210(b) do not supersede a 
State law described in paragraph (e)(1) 
of this section. 

(f) Effective date. Section 2751 of the 
PHS Act applies to health insurance 
coverage offered, sold, issued, renewed, 
in effect, or operated in the individual 
market on or after January 1, 1998. This 
section applies to health insurance 
coverage offered, sold, issued, renewed, 
in effect, or operated in the individual 
market on or after January 1, 1999. 

Dated: August 27, 1998. 
Nancy-Ann Min DeParle, 
Administrator, Health Care Financing 
Administration. 

Dated: September 21, 1998. 
Donna E. Shalala, 
Secretary, Department of Health and Human 
Services. 
[FR Doc. 98-28442 Filed 10-26-98; 8:45 am] 
BILLING CODE 4120-01-P; 4830-01-P; 4510-29-P 
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DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


26 CFR Part 54 


[Rleg-109708-97] 
RIN 1545-AV12 


HIPAA Newborns’ and Mothers’ Health 
Protection Act 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 

ACTION: Notice of proposed rulemaking 
by cross-reference to temporary 


regulations. 


SUMMARY: Elsewhere in this issue of the 
Federal Register, the IRS is issuing 
temporary regulations relating to 
minimum hospital length-of-stay 
requirements imposed on group health 
plans with respect to mothers and 
newborns. The hospital length-of-stay 
requirements were added to the Internal 
Revenue Code by section 1531 of the 
Taxpayer Relief Act of 1997. The IRS is 
issuing the temporary regulations at the 
same time that the Pension and Welfare 
Benefits Administration of the U.S. 
Department of Labor and the Health 
Care Financing Administration of the 
U.S. Department of Health and Human 
Services are issuing substantially 
similar interim final regulations relating 
to hospital length-of-stay requirements 
added by the Newborns’ and Mothers’ 
Health Protection Act of 1996 to the 
Employee Retirement Income Security 
Act of 1974 and the Public Health 
Service Act. The temporary regulations 
provide guidance to employers and 
group health plans relating to the new 
hospital length-of-stay requirements. 
The text of those temporary regulations 
also serves as the text of these proposed 
regulations. 

DATES: Written comments and requests 
for a public hearing must be received by 
January 25, 1999. 

ADDRESSES: Send submissions to: 
CC:DOM:CORP:R (REG—109708-97), 
room 5226, Internal Revenue Service, 
POB 7604, Ben Franklin Station, 
Washington, DC 20044. Submissions 
may be hand-delivered to: 
CC:DOM:CORP:R (REG—109708-97), 
room 5226, Internal Revenue Service, 


1111 Constitution Avenue, NW., 
Washington, DC. Alternatively, 
taxpayers may submit comments 
electronically via the Internet by 
selecting the “Tax Regs” option on the 
IRS Home Page, or by submitting 
comments directly to the IRS Internet 
site at: http://www.irs.ustreas.gov/prod/ 
tax__regs/comments.html. 

FOR FURTHER INFORMATION CONTACT: Russ 
Weinheimer, (202) 622—4695 (not a canal 
free number). 

SUPPLEMENTARY INFORMATION: 


Background 

The temporary regulations published 
elsewhere in this issue of the Federal 
Register add § 54.9811—1T to the 
Miscellaneous Excise Tax Regulations. 
These regulations are being published as 
part of a joint rulemaking with the 
Department of Labor and the 
Department of Health and Human 
Services (the joint rulemaking). 

The text of those temporary 
regulations also serves as the text of 
these proposed regulations. The 
preamble to the temporary regulations 
explains the temporary regulations. 
Special Analyses 

This regulation is not subject to the 
Unfunded Mandates Reform Act of 1995 
because the regulation is an interpretive 
regulation. It has also been determined 
that section 553(b) of the Administrative 
Procedure Act (5 U.S.C. chapter 5) does 
not apply to this regulation, and because 
the regulation does not impose a 
collection of information on small 
entities, the Regulatory Flexibility Act 
(5 U.S.C. chapter 6) does not apply. For 
further information and for analyses 
relating to the joint rulemaking, see the 
preamble to the joint rulemaking. 
Pursuant to section 7805(f) of the 
Internal Revenue Code, this notice of 
proposed rulemaking will be submitted 


to the Chief Counsel for Advocacy of the > 


Small Business Administration for 
comment on its impact on small 
business. 


Comments and Requests for a Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations, 


consideration will be given to any 


written comments (a signed original and 
eight (8) copies) that are submitted 
timely to the IRS. All comments will be 
available for public inspection and 
copying. A public hearing may be 
scheduled if requested in writing by a 
person that timely submits written 
cornments. If a public hearing is 
scheduled, notice of the date, time, and 
place for the hearing will be published 
in the Federal Register. 
Drafting Information: The principal 
author of these proposed regulations is 
Russ Weinheimer, Office of the Chief 
Counsel (Employee Benefits and Exempt 
Organizations), IRS. However, other 
sara from the IRS and Treasury 
Department participated in their 
development. The proposed regulations, 
as well as the temporary regulations, 
have been developed in coordination 
with personnel from the U.S. 
Department of Labor and the U.S. 
Department of Health and Human 
Services. 
List of Subjects in 26 CFR Part 54 


Excise taxes, Health insurance, 
Pensions, Reporting and recordkeeping 
requirements. 

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR 

proposed to be amend 


PART 54—PENSION EXCISE TAXES 


1. The authority citation for part 
54 is amended by adding an entry in 
numerical order to read as follows: 
Authority: 26 U.S.C. 7805 * * * 


Section 54.9811—1 also issued under 
26 U.S.C. 9833. * * * 


Par. 2. Section 54.9811—1 is added to read 
as follows: 


§54.9811-1 Standards reiating to benefits 
for mothers and newborns. 

(The text of this proposed section is the same 
as the text of § 54.9811-1T published 
elsewhere in this issue of the Federal 
Register) 

Michael P. Dolan, 

Deputy Commissioner of Internal Revenue. 
[FR Doc. 98-28443 Filed 10-26-98; 8:45 am] 
BILLING CODE 4830-01-U 


54 
as follows: 


ig 
| 
| 
é 


Part Vi 
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DEPARTMENT OF DEFENSE 


GENERAL SERVICES 
ADMINISTRATION 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


48 CFR Parts 8 and 42 


[FAR Case 98-602] 


RIN 9000—AI16 


Federal Acquisition Regulation; Javits- 
Wagner-O’Day Proposed Revisions 

AGENCIES: Department of Defense (DoD), 
General Services Administration (GSA), 


and National Aeronautics and Space 
Administration (NASA). 


ACTION: Proposed rule. 


SUMMARY: The Civilian Agency 
Acquisition Council and the Defense 
Acquisition Regulations Council are 
proposing to amend the Federal 
Acquisition Regulation (FAR) to provide 
procedures for recognizing a name 
change or a successor in interest for 
Javits-Wagner-O’Day Act (JWOD) 
participating nonprofit agencies. This 
regulatory action was not subject to 
Office of Management and Budget 
review under Executive Order 12866, 
dated September 30, 1993, and is not a 
major rule under 5 U.S.C. 804. 


DATES: Comments should be submitted 
on or before December 28, 1998 to be 
considered in the formulation of a final 
rule. 


ADDRESSES: Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat (MVR), Attn: Laurie Duarte, 
1800 F Street, NW, Room 4035, 
Washington, DC 20405. 

E-mail comments submitted over 
Internet should be addressed to: 
farcase.98-602@gsa.gov. 

Please cite FAR case 98-602 in all 
correspondence related to this case. 


FOR FURTHER INFORMATION CONTACT: The 
FAR Secretariat, Room 4035, GS 
Building, Washington, DC 20405, (202) 
501-4755, for information pertaining to 
status or publication schedules. For 
clarification of content, contact Mr. 
Ralph De Stefano, Procurement Analyst, 
at (202) 501-1758. Please cite FAR case 
98-602. 


SUPPLEMENTARY INFORMATION: 
A. Background 


This proposed rule adds a new 
section to provide procedures for 
recognizing a name change or a 
successor in interest for a JWOD 
participating nonprofit agency 
providing supplies or services on the 
Procurement List, and amends FAR 
42.1203 to exempt JWOD participating 


nonprofit agencies from requirements of 


that section pertaining to the processing 
of a name change or a successor in 
interest. This rule is consistent with 41 
U.S.C. 48, which concerns the 


requirement (with certain exceptions) to 


procure supplies and services, that are 
on the Committee’s For Purchase From 
People Who Are Blind or Severely 
Disabled (Committee) Procurement List, 
from nonprofit agencies designated by 
the Committee. 


B. Regulatory Flexibility Act 


This proposed rule is not expected to 
have a significant economic impact on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because the rule merely sets forth an 
existing practice and clarifies that 
certain administrative procedures 
pertaining to a name change or a 
successor in interest do not apply to 
JWOD participating nonprofit agencies. 
Therefore, an Initial Regulatory 
Flexibility Analysis has not been 
prepared. Comments are invited from 
small businesses and other interested 
parties. Comments from small entities 
concerning the affected FAR subpart 
will be considered in accordance with 5 
U.S.C. 610 of the Act. Such comments 
must be submitted separately and 
should cite 5 U.S.C. 601, et seq. (FAR 
case 98-602), in correspondence. 


C. Paperwork Reduction Act 


The Paperwork Reduction Act does 
not apply because the proposed changes 
to the FAR do not impose recordkeeping 
or information collection requirements, 
or collections of information from 
offerors, contractors, or members of the 
public which require the approval of the 
Office of Management and Budget under 
44 U.S.C. 3501, et seq. 


List of Subjects in 48 CFR Parts 8 and 
42 


Government procurement. 


Dated: October 22, 1998. 
Edward C. Loeb, 
Director, Federal Acquisition Policy Division. 

Therefore, it is proposed that 48 CFR 
Parts 8 and 42 be amended as set forth 
below: 

1. The authority citation for 48 CFR 
Parts 8 and 42 continues to read as 
follows: 


Authority: 40 U.S.C. 486(c); 10 U.S.C. 
chapter 137; and 42 U.S.C. 2473(c). 


PART 8—REQUIRED SOURCES OF 
SUPPLIES AND SERVICES 


2. Subpart 8.7 is amended by adding 
a new section to read as follows: 


8.7XX Change-of-name and successor-in- 
interest procedures. 

When the Committee recognizes a a 
name change or a successor in interest 
for a JWOD participating nonprofit 
agency providing supplies or services 
on the Procurement List— 

(a) The Committee will provide a 
notice of a change to the Procurement 
List to the cognizant contracting 
officers; and 

(b) Upon receipt of a notice of a 
change to the Procurement List from the 
Committee, the contracting officer 
shall— 

(1) Prepare a Standard Form (SF) 30, 
Amendment of Solicitation/ 
Modification of Contract, incorporating 
a summary of the notice and attaching 
a list of contracts affected; and 

(2) Distribute the SF 30, including a 
copy to the Committee. 


PART 42—CONTRACT 
ADMINISTRATION AND AUDIT 
SERVICES 


3. Section 42.1203 is amended by 
revising paragraph (a) to read as follows: 


42.1203 Processing agreements. 

(a) When a firm performing 
Government contracts wishes the 
Government to recognize a successor in 
interest to these contracts or a name 
change, the contractor shall submit a 
written request to the responsible 
contracting officer (see 42.1202). For 
contracts with a Javits-Wagner-O’Day 
Act participating nonprofit agency 
providing supplies or services on the 
Procurement List, see 8.7XX. 


* * * * * 


{FR Doc. 98-28682 Filed 10-26-98; 8:45 am] 
BILLING CODE 6820-EP-P 
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Department of 
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DEPARTMENT OF EDUCATION 


34 CFR Part 702 
RIN 1850-AA54 


Standards for Conduct and Evaluation 
of Activities Carried Out by the Office 
of Educational Research and 
Improvement (OER!I)—Evaluation of 
the Performance of Recipients of 
Grants, Cooperative Agreements, and 
Contracts 


AGENCY: Office of Educational Research 
and Improvement, Department of 
Education. 


ACTION: Final regulations. 


SUMMARY: The Assistant Secretary 
establishes regulations pursuant to 
OERI’s authorizing legislation, the 
Educational Research, Development, 
Dissemination, and Improvement Act of 
1994. The major purpose of these 
standards is to ensure that the research, 
development, and dissemination 
activities carried out by the recipients of 
grants from and contracts and 
cooperative agreements with OERI meet 
the highest standards of professional 
excellence. 
EFFECTIVE DATE: These regulations take 
effect November 27, 1998. 

FOR FURTHER INFORMATION CONTACT: 
Sharon Bobbitt, U.S. Department of 
Education, 555 New Jersey Avenue, 
NW, Room 508C, Washington, D.C. 
Telephone: (202) 219-2126. Internet: 
(Sharon—Bobbitt@ed.gov). Individuals 
who use a telecommunications device 
for the deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1- 
800-877-8339 between 8 a.m. and 8 
p-m., Eastern time, Monday through 


Individuals with disabilities may 
obtain this document in an alternate 
format (e.g., Braille, large print, 
audiotape, or computer diskette) on 
request to the contact person listed in 
the preceding paragraph. __ 
SUPPLEMENTARY INFORMATION: 


Background 

On March 31, 1994, President Clinton 
signed Pub. L. 103-227, which includes 
Title [X, the Educational Research, 
Development, Dissemination, and . 
Improvement Act of 1994 (the Act). The 
Act restructured OERI and provided it 
with a broad mandate to conduct an 
array of research, development, 
dissemination, and improvement 
activities aimed at strengthening the 
education of all students. 
Statutory Requirements 

The Act directed the Assistant 
Secretary to develop, in consultation 


with the National Educational Research - 
Policy and Priorities‘Board (the Board), 
such standards as may be necessary to 
govern the conduct and evaluation of all 
research, development, and 
dissemination activities carried out by 
OERI to ensure that these activities meet 
the highest standards of professional 
excellence. The Board is responsible for 
reviewing and approving the standards. 
The legislation requires that the 
standards be developed in three phases. 

In the first phase, standards were 
created and promulgated to establish the 
peer review process and evaluation 
criteria to be used for the review of 
applications for grants and cooperative 
agreements and proposals for contracts. 
The final regulations setting out these 
standards were published on September 
14, 1995 (60 FR 47808). In the second 
phase, standards were created and 
a to establish the criteria to 

used in reviewing potentially 
exemplary and promising educational 
programs. The regulations setting 
out these standards were published on 
November 17, 1997 (62 FR 61427). 

In the third phase, which is the 
subject of these final regulations, the 
Act requires that OERI develop 
standards for evaluating and assessing 
the performance of all recipients of 
grants from and cooperative agreements 
and contracts with OERI. This 
evaluation must take place both during 
and at the conclusion of the 
performance of the grant, cooperative 

ment, or contract, and must 
include the use of a system of peer 
review for the final assessment. 

In developing the standards, the 
Assistant Secretary was required to 
review the procedures utilized by the 
National Institutes of Health (NIH), the 
National Science Foundation (NSF), and 
other Federal departments or agencies 
engaged in research and development 
and to solicit recommendations from 
research organizations and members of 
the general public. OERI has reviewed 
the procedures used to evaluate the 
performance of recipients of grants, 
contracts, or cooperative agreements by 
several offices within NIH and NSF, the 
Office of Energy Research in the 
Department of Energy, the Food and 
Drug Administration, the National 
Institute of Standards and Technology, 
the National Aeronautics and Space 
Administration, and the University 
Research Initiative of the Department of 
Defense. Recommendations concerning 
these standards have been obtained 
from the American Educational 
Research Association, the Council for 
Educational Development and Research, 
and the Organization of Research 
Centers. 


The standards have been developed 
by the Assistant Secretary in 
consultation with the Board. These 
standards cover all grants, cooperative 
agreements, and contracts administered 
by OERI, ranging from the smallest 
purchase orders and commissioned 
papers to the largest research projects 
and research centers. The standards: 

e Require at least one interim 
assessment as well as a final assessment 
of the performance of recipients of 
grants, cooperative agreements, and 
contracts. 

e Establish procedures for selecting 
peer review panels to conduct the 
assessments. 

e Establish procedures and criteria 
that the peer review panels use in 
conducting the assessments. 

e Establish specific additional criteria 
that peer review panels use in 
conducting the assessments for National 
Research and Development Centers, 
Regional Educational Laboratories, 
Field-Initiated Studies, and ERIC 
Clearinghouses. 

In an effort to fulfill the law’s 
intention of ensuring high-quality 
research, development, and evaluation, 
OERI has developed standards in which 
interim and final assessments may be 
supplemented by a self-assessment by 
the recipient of a grant, cooperative, 
agreement, or contract. The Board and 
the Assistant Secretary believe that the 
collection and review of evidence on 
one’s own performance is itself a useful 
tool for improvement. 

The Government Performance and 
Results Act requires the establishment 
of performance indicators for 
Department activities. Information 
collected pursuant to those indicators 
will be considered, as appropriate, in 
the evaluation of individual recipients. 

On February 24, 1998, the Assistant 
Secretary published a notice of 
proposed rulemaking (NPRM) for these 
standards in the Federal Register (63 FR 
9393). These final regulations contain 
four major changes from the NPRM. 
These changes are fully explained in the 
“Analysis of Comments and Changes” 
elsewhere in this preamble. The major 
changes pertain to clarification of the 
purpose of the regulation, how OERI 
determines the number of interim 
assessments necessary, the role of 
Department of Education staff in the 
assessments, and the use of interim 
assessments as a source of information 
for the final assessment. 


Analysis of Comments and Changes 


In response to the Secretary’s 
invitation in the NPRM, four parties 
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submitted comments on the proposed 
regulations. In addition to the public 
comment, comments from the Board’s 
Subcommittee on Standards are 
addressed as required by the legislation. 
The full Board approved the final 
regulations at a meeting on September 
18, 1998. An analysis of the comments 
and of the changes in the regulations 
since publication of the NPRM follows. 

Major issues are grouped according to 
subject with appropriate sections of the 
regulations referenced in parentheses. 
Technical and other minor changes— 
and suggested changes the Secretary is 
not legally authorized to make under the 
applicable statutory authority—are not 
addressed. 


Purpose (§ 702.1) 


Comments: Three commenters 
suggested that the purpose of the 
standards be clarified. One commenter 
suggested that the standards themselves 
cannot ensure the highest standards of 
professional excellence. Another 
commenter asked specifically whether 
the purpose for conducting assessments 
was to make decisions about future 
funding or to provide a system for 
monitoring and enhancing current and 
future projects. 

Discussion: The Secre that 
the purpose of the standards should be 
clarified to go beyond their stated 
statutory purpose, which is to “ensure 
the highest standards of professional 
excellence,” to include the objectives of 
continuously improving the quality of 
funded activities and of considering the 
results as one of the factors in 
determining continuation funding for 
multi-year awards. 

Changes: Section 702.1 has been 
modified to include a provision that the 
urpose of the standards is to provide 
feedback to help improve the quality of 

funded activities and to provide 
information for consideration as 
continuation funding decisions are 
made. 

Additional Activities that May be 
Evaluated (§ 702.3) 


Comment: One commenter thought 
that the statement that these standards 
could be applied to other activities 
funded by the Department was too 
broad and should be deleted. 

Discussion: The Secretary believes 
that this statement is necessarily broad 
to allow all Department programs to use 
these standards, when appropriate, to 
assess the performance of any of their 
funded activities without developing 
their own unique regulations. This 
statement is also consistent with the 
earlier standards which established the 
peer review process and evaluation 


criteria to be used for the review of 
applications for grants and cooperative 


agreements and proposals for contracts. 
Changes: None. 


Number of Interim Assessments 
(§ 702.4) 


Comments: Two commenters 
suggested changes to this provision. One 
commenter suggested since there may 
be more than one interim assessment, 
that it be clear in § 702.4(d)(1). The 
OERI Board suggested that the 
requirements for a single interim 
assessment for total awards of 
$5,000,000 or less be modified to reflect 
total awards of $3,000,000 or less. 

Discussion: In response to the 
comments, the Secretary now believes 
that considerations such as difficulty in 
achieving project objectives rather than 
the dollar levels of awards should 
determine whether a particular project 
merits more than one interim 
assessment. Elimination of the dollar 
threshold clarifies the original intent of 
this section which is to require that all 
awards receive one interim assessment. 
More than one interim assessment will 
be performed only when a recipient is 
having difficulty achieving project 
objectives as determined by the initial 
interim assessment or through the 
monitoring efforts of Department of 
Education staff. The Assistant Secretary 
will make the determination of the 
number of interim assessments on a 
case-by-case basis. 

Changes: Section 702.4(b) has been 
modified to delete the dollar threshold 
and to reflect that all awards will 
receive at least one interim assessment. 
A new paragraph 702.4(c) has been 
added to clarify that the Assistant 
Secretary will require more than one 
interim assessment when a recipient has 
been identified, either in the initial 
interim review or through monitoring 
efforts of Department of Education staff, 
as having difficulty in achieving project 
objectives. Former paragraph 702.4(c) 
has been redesignated as § 702.4(d). 
Section 702.4(d)(1) has been modified to 
define an interim assessment as “any 
assessment” conducted during a 
recipient's period of performance. 


Definitions (§ 702.5) 


Comment: One commenter suggested 
that the terms referred to in this section 
include the specific definitions and not 
references to the OERI statute and to the 
Education Department General 
Administrative Regulations. 

Discussion: The Secretary believes 
that providing the citations for specific 
terms rather than the definitions 
themselves keeps regulations short and 
concise while still cross referencing 


easily accessible resources for the 
definitions. 
Changes: None. 


Characteristics of Peer Reviewers 
(§ 702.10) 


Comment: One commenter suggested 
that paragraph 702.10(a) “(4) knowledge 
of a broad range of education policies 
and practices;” be deleted from the list 
of knowledge and expertise required of 
peer reviewers, because it is redundant 
with the other criteria and is very vague. 

Discussion: The Secretary believes 
that this criterion provides for a balance 
between specific program knowledge 
and a broader perspective of education 
policies and practices and is therefore 
not redundant with the other, more 
focused, characteristics required of peer 
reviewers. 

Changes: None. 


Role of Department Staff (§ 702.10) 

Comments: Two commenters 
expressed concern over the appropriate 
role of the OERI staff in the review 
process. One commenter urged the 
Department to use all outside reviewers. 
The other commenter acknowledged the 
knowledge and skills of the OERI staff 
but suggested that staff not serve as peer 
reviewers within the primary division of 
an agency in which they work and that 
each peer review panel be limited to one 
Department staff person. This 
commenter suggested that the staff focus 
on the important role of mentoring and 
designing competitions. 

The agrees that 
the primary role of the OERI staff should 
be management of competitions 
including assessing the results of peer 
reviews and monitoring awards. The 
Secretary believes that the purpose of 
the peer review process should be to 
acquire the perspective of outside 
experts independent of OERI. The 
Secretary also believes that there may be 
exceptional circumstances where 
expertise resides in OERI or in the 
Department, or where outside reviewers 
are not required such as in the review 
of small purchase orders. The 
exceptions should be determined by the 
Assistant Secretary. 

Changes: Section 702.10(d) has been 
reworded to preclude OERI and other 
Department staff from serving as peer 
reviewers except in exceptional 
circumstances as determined by the 
Assistant Secretary. 
Conflict of Interest (§ 702.11) 

Comment: One commenter was 
concerned that while the conflict of 
interest requirements were “legally 
correct” they failed to address the 
problem occasioned by reviewers who 
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may have ideological or methodological 
view points that differ from those of the 
recipient to be evaluated, or who are 
affiliated with competing institutional 
organi 
iscussion: commenter ap 

to be concerned that the aa 
conflict of interest provision does not 
address the potential problem of bias on 
the part of a panel against a particular 
grantee on ideological or other grounds. 
The Secretary first believes that it is 
essential to retain the present language, 
which parallels the provision in the 
standards at 34 CFR 701.11(c), because. 
it highlights the important issue of 
improper financial gain or the 
appearance of improper gain. However, 
the Secretary agrees that adding a 
requirement to the effect that panels 
selected by the Assistant Secretary 
reflect a broad range of perspectives 
could strengthen the regulation. 

Changes: A new paragraph “(c)”’ has 
been added to § 702.13 requiring the 
Assistant Secretary, to the greatest 
extent feasible, to select peer reviewers 
for each evaluation who represent a 


broad range of perspectives. 


Sources of Information (§§ 702.22 and 
702.23) 


Comment: One commenter suggested 
that the use of Government Performance 
and Results Act (GPRA) information 
should be encouraged rather than 
required for both interim and final 
assessments. The commenter is 
concerned that information currently 
being collected under GPRA to evaluate 
the effectiveness of a program or a 
system-level activity will not provide 
information relevant to the assessment 
of individual awards under that 
program or system-level activity and 
therefore should not be required. 

Discussion: The Secretary agrees that 
information obtained by GPRA-related 
reports on the effectiveness of a program 
or system level activity, e.g., how 
effectively a program is meeting the. 
overall objectives defined for it in its 
authorizing legislation, may not 
necessarily include information related 
to an individual award being reviewed 
under this regulation. However, the 
Secretary believes that information on 
the effectiveness of the particular 
program under which a recipient 
receives funding will help to provide a 
context for the review of an individual 
award and must be considered by the 
panel. Moreover, these regulations make 
it clear that the GPRA information is 
only one of a number of sources used in 
conducting the review. 

Changes: None. 

Comment: One commenter suggested 
that the findings and information from 


interim assessments would be an 
important source of information for the 
final assessments and should be 
included under § 702.23(a). 

Discussion: The Secretary agrees that 
the results of interim assessments 
should be a source of information for 
final assessments. 

Change: Section 702.23(a) has been 
modified to add a new paragraph 
(§ 702.23(a)(5)) to require that the results 
of interim assessments be considered as 
a source of information for final 
assessments. 


Evaluation Criteria (§ 702.24) 


Comments: Two commenters 
suggested changes to this section. One 
commenter suggested that there be a 
single menu of criteria for the standards, 
because the proposed menu is too long. 
The second commenter suggested that 
since Field Initiated Studies are not 
likely to provide services, the word 
“services” be deleted from the criterion 
in § 702.24(e)(4)(ii): “* * * addresses 
issues of national significance through 
its products or services, or both.” 

Discussion: The Secretary believes the 
current menu approach provides a 
comprehensive strategy for assessing the 
performance of all activities, ranging 
from the smallest purchase order to the 
largest research investments. The 
categories in the regulation reflect the 
specific authorities in the OERI statute. 
In addition, the menu provides for other 
criteria for future research investments 
that do not fit within the statutory 
authorities yet also must be assessed. A 
single menu would, of necessity, be too 
generic to apply to the wide range of 
activities covered by these standards. 
The Secretary agrees that assessing 
“services” is not appropriate for Field 
Initiated Studies projects. 

Change: Section 702.24(e)(4)(ii) has 
been modified to delete the word, 
“services.” > 


Paperwork Reduction Act of 1995 


Under the Paperwork Reduction Act 
of 1995, no persons are required to 
respond to a collection of information 
unless it displays a valid OMB control 
number. The valid OMB control number 
assigned to the collection of information 
in these final regulations is displayed at 
the end of the affected sections of the 
regulations. 

Assessment of Educational Impact 


In the NPRM the Secretary requested 
comments on whether the proposed 
regulations would require transmission 
of information that is being gathered by 
or is available from any other agency or 
authority of the United States. 


Based on the response to the NPRM 
and on its own review, the Department 
has determined that the regulations in 
this document do not require : 
transmission of information that is being 
gathered by or is available from any 
other agency or authority of the United 
States. 


Electronic Access to This Document 


Anyone may view this document, as 
well as all other Department of 
Education documents published in the 
Federal Register, in text or portable 
document format (pdf) cn the World 
Wide Web at either of the following 
sites: 


http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 


To use the pdf you must have the 
Adobe Acrobat Reader Program with 
Search, which is available free at either 
of the previous sites. If you have 
questions about using the pdf, call the 
U.S. Government Printing Office at (202) 
512-1530 or, toll free, at 1-888-293— 
6498. 

Anyone may also view these 
documents in text copy only on an 
electronic bulletin board of the 
Department. Telephone: (202) 219-1511 
or, toll free, 1-800-222-4922. The 
documents are located under Option 
G—Files/Announcements, Bulletins and 
Press Releases. 


Note: The official version of this document 
is the document published in the Federal 
Register. 


List of Subjects in 34 CFR Part 702 


Education, Educational research, 
Reporting and recordkeeping 
requirements. _ 
(Catalog of Federal Domestic Assistance 
Number does not apply.) 

Dated: October 22, 1998. 
C. Kent McGuire, 
Assistant Secretary for Educational Research 
and Improvement. 

The Secretary amends Chapter VII of 
Title 34 of the Code of Federal 


Regulations by adding a new Part 702 to 
read as follows: 
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PART 702—STANDARDS FOR 
CONDUCT AND EVALUATION OF 
ACTIVITIES CARRIED OUT BY THE 
OFFICE OF EDUCATIONAL 
RESEARCH AND IMPROVEMENT 
(OERI)—EVALUATION OF THE 

- PERFORMANCE OF RECIPIENTS OF 
GRANTS, COOPERATIVE 
AGREEMENTS, AND CONTRACTS 


Subpart A—General 


Sec. 

702.1 What is the purpose of these 
standards? 

702.2 What activities must be evaluated by 
these standards? 

702.3 What additional activities may be 
evaluated by these standards? 

702.4 When is performance assessed under 
these standards? 

702.5 What definitions apply? 


Subpart B—Selection of Peer Review 
Panels 


702.10 What are the characteristics of peer 
reviewers? 

702.11 What constitutes a conflict of 
interest for grants and cooperative 

ments? 

702.12 What constitutes a conflict of 
interest for contracts? 

702.13 How are peer reviewers selected for 
panels? 

Subpart C—The Evaluation Process 

702.21 How does a peer review panel 
evaluate the performance of a recipient? 

702.22 What information does a peer 
review panel consider for an interim 
assessment? 

702.23 What information does a peer 
review panel consider for a final 
assessment? 

702.24 What evaluation criteria must be 
used for performance assessments? 

Authority: 20 U.S.C. 6011(i), unless 
otherwise noted. 


Subpart A—General 


§702.1 Whatis the purpose of these 
standards? 

(a) The standards in this part 
implement section 912(i) of the 
Educational Research, Development, 
Dissemination, and Improvement Act of 
1994 (the Act). 

(b) These standards establish criteria 
and a peer review process to provide 
recipients of OERI grants, cooperative 
agreements and contract awards with 
assessments of their projects. 

(1) The purpose of the assessments is 
to provide feedback to recipients to 
improve the quality of funded activities 
and to provide information to OERI as 
it determines if a recipient of a multi- 
year award merits continuation funding. 

(2) The criteria and peer review 
process are intended to address the. 
statutory requirement that the research, 
development, and dissemination 
activities carried out by the recipients of 


grants from and contracts and 
cooperative agreements with the Office 
of Educational Research and 
Improvement (OERI) meet the highest 
standards of professional excellence. 


(Authority: 20 U.S.C. 6011(i)(2)(F)) 


§ 702.2 What activities must be evaluated 
by these standards? 

These standards apply to activities 
carried out by OERI using funds 
appropriated under section 912(m) of 
the — including activities carried out 

e following entities or ¢ 
Institutes. 

(bj The Office of Reform Assistance 
and Dissemination. 

(c) The Educational Resources 
Information Center. 

(d) The Regional Educational 
Laboratories. 

(e) The Teacher Research 
Dissemination Demonstration Program. 

(f) The Goais 2000 Community 
Partnerships Program. 

(g) The National Educational Research 
Policy and Priorities Board. 

(Authority: 20 U.S.C. 6011(i)(1)) 


§ 702.3 What additional activities may be 
evaluated by these standards? 

The Secretary may apply these 
standards to other activities funded by 
the Department, as appropriate. 
(Authority: 20 U.S. C 6011 (i)(1)) 


§ 702.4 When is performance assessed 
under these standards? 

(a) The Secretary will assess the 
performance of recipients of OERI 
grants, contracts, and cooperative 
agreements subject to these standards 
during and at the conclusion of their 
period of performance. 

(b) The Department requires at least 
one interim assessment by a peer review 
panel for all awards. 

.(c) The Assistant Secretary will 
approve and require more than one 
interim assessment when an award is 
identified, either by the initial interim 
review or by Department of Education 
staff monitoring the award, as having 
difficulty in achieving project 
objectives. 

(a) A final assessment by a peer 
review panel is required for all awards. 

(e) As used in this part— 

(1) Interim assessment is any 
assessment conducted during a 
recipient’s period of performance. 

(2 Final assessment is one conducted 
at the conclusion of a recipient’s period 
of performance. 


(Authority: 20 U.S.C. 6011(i)(2)(F)) 
§702.5 What definitions apply? 


(a) Definitions in the Educational 
Research, Development, Dissemination, 


and Improvement Act of 1994. The 
following terms used in this part are 
defined in 20 U.S.C. 6011(1)(1): 
Development 
Dissemination 
Educational Research 

(b) Definitions in the Education 
Department General Administrative 
Regulations. The following terms used 
in this part are defined in 34 CFR 77.1: 
Application 
Award 
Department 
Grant 


Project 


(c) Definitions in the Federal 
Acquisition Regulation. The following 
term used in this part is defined in 48 
CFK Chapter 1: Contract Pro 
(Authority: 20 U.S.C. 6011(i)(2 


Subpart B—Selection of Peer Review 
Panels 


§ 702.10 What are the characteristics of 
peer reviewers? 

(a) The Assistant Secretary selects 
each peer reviewer. Each peer reviewer 
must have the necessary knowledge and 
expertise in the area of the project being 
reviewed to evaluate the performance of 
a recipient. This experience may 
include— 

(1) Expert knowledge of subject matter 
in the area of the activities to be 
reviewed; 

(2) Expert knowledge of theory or 
methods or both in the area of the 
activities to be reviewed; ~ 

(3) Practical experience in the area of 
the activities or type of institution or 
both to be reviewed; 

(4) Knowledge of a broad range of 
education policies and practices; 

(5) Experience in managing complex 
organizations; or 

6) Expertise and experience in 
evaluation theory and practice. 

(b) Each peer reviewer must be free of 
conflict of interest, as determined in 
accordance with § 702.11 or § 702.12. 

(c) The Assistant Secretary may solicit 
nominations for peer reviewers from 
professional associations, nationally 
recognized experts, and other sources. 

(d) OERI and other Department staff 
who possess the qualifications in 
paragraphs (a) and (b) of this section 
may serve as peer reviewers only in 
exceptional circumstances as 
determined by the Assistant Secretary. 


(Authority: 20 U.S.C. 6011(i)(2)(B)) 

§ 702.11 What constitutes a conflict of 
interest for grants and cooperative 
agreements? 


A peer reviewer assessing the 
performance of the recipient of a grant 
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from or cooperative agreement with 
OER! is considered an employee of the 
Department for the purposes of conflict 
of interest analysis. As an employee of 
the Department, the peer reviewer is 
subject to the provisions of 18 U.S.C. 
208, 5 CFR 2635.502, and the 
Department’s policies used to 
implement those provisions. 

(Authority: 20 U.S.C. 6011(i)(2)(B)) 


§ 702.12 What constitutes a conflict of 
interest for contracts? 

A peer reviewer assessing the 
performance of the recipient of a 
contract with OERI is considered an 
employee of the Department in 
accordance with the Federal Acquisition 
Regulation (FAR), 48 CFR 3.104—4(h)(2). 
As an employee of the Department, the 
peer reviewer is subject to the 
provisions of the FAR, 48 CFR Part 3, 
Improper Business Practices and 
Personal Conflict of Interest. 


(Authority: 41 U.S.C. 423) 


§ 702.13 How are peer reviewers selected 
for panels? 

(a) The Assistant Secretary assigns 
peer reviewers to panels that conduct 
the performance assessments. 

(t) The Assistant Secretary may 
establish panels by category of recipient, 
such as a panel to review the 
performance of all Regional Educational 
Laboratories. Each recipient is evaluated 
individually by reviewers who have 
been assigned to this type of panel. 

(c) In establishing panels, the 
Assistant Secretary, to the greatest 
extent feasible, selects peer reviewers 
for each evaluation who represent a 
broad range of perspectives. 

(Authority: 20 U.S.C. 6011(i)(2)(B)) 


Subpart C—The Evaluation Process 


§ 702.21 How does a peer review panei 
evaluate the performance of a recipient? 

(a) In each evaluation, a peer review 

el— 

(1) Considers relevant information 
about the recipient’s performance, as 
described in §§ 702.22 and 702.23; and 

(2) Makes judgments about the 
recipient’s performance, using the 
criteria in § 702.24. 

(b) Each peer reviewer prepares a 
report based on the reviewer's 
assessment of the quality of the project 
according to the evaluation criteria. 

(c) After each peer reviewer has 
evaluated each project independently, 
the pane] may be convened to discuss 
the strengths and weaknesses of the 
project. Each reviewer may then 
independently re-evaluate each project 
with appropriate changes made to the 
written report. 


(d) The report of the interim 
assessment must include any 
recommendations the peer reviewer 
may have for improving the recipient’s 
performance. 

(e) The report of the final assessment 
must contain each peer reviewer's 
evaluative summary of the recipient’s 
performance, from the beginning of the 
contract, grant, or cooperative 
agreement to its conclusion. 


(Authority: 20 U.S.C. 6011(i)(2)(F)) 


§ 702.22 What information does a peer 
review panel consider for an interim 
assessment? 

(a) Sources of information for the 
interim assessment must include— 

(1) The original request for proposals 
or grant announcement and the contract 
proposal or grant application; 

(2) Documentation of any changes in 
the work described in the contract, 
grant, or cooperative agreement, 
including reasons for the changes; 

(3) Any progress reports delivered to 
the Department or made available to the 
public by the recipient; 

(4) Examples of products delivered to 
the Department or made available to the 
public by the recipient; 

(5) Any relevant reports written by 
OERI staff, including reports of site 
visits by OERI staff; 

(6) Any performance evaluations 
conducted under the FAR or the 
Education Department General 
Administrative Regulations (34 CFR Part 
75). 

(7) Any relevant information provided 
by the recipient in response to 
Government Performance and Results 
Act (GPRA) (Pub. L. 103-62) 

uirements; and 
8) Any reports from program 
evaluations commissioned by the 
Department. 
) Sources of information for the 
interim assessment may also include— 

(1) A self-assessment, prepared by the 
recipient, addressing the criteria in 
§ 702.24; 

(2) One or more site visits by the peer 
review panel; 

(3) One or more oral or written 
presentations to the panel by the 
recipient describing its performance; or 

(4) Other information about the 
recipient’s performance. 

(Approved by the Office of Management and 
Budget under control number 1850-0746) 
(Authority: 20 U.S.C. 6011(i)(2)(F)) 


§ 702.23 What information does a peer 
review panel consider for a final 
assessment? 
. (a) Sources of information for the final 
assessment must include— : 
(1) The original request for proposals 
or application notice and the contract 


proposal or grant application, together 
with documentation of any changes in 
the work described in the proposal or 
application, including reasons for the 
changes; 

(2) If consistent with the recipient’s 
contract, grant, or cooperative 
agreement with OERI, a written report 
or oral presentation or both by the 
recipient summarizing its activities and 
accomplishments; 

(3) Any relevant information provided 
by the recipient in response to 
Government Performance and Results 
Act (GPRA) (Pub. L. 103-62) 

uirements; 

4) Any reports from program 
evaluations commissioned by the 
De ent; and, 

5) Any relevant information provided 
by the interim assessment. 

(b) The final assessment may also 
include other sources of information, 
such as one or more of those listed in 
§ 702.22. 


(Approved by the Office of Management and 
Budget under control number 1850-0746) 


(Authority: 20 U.S.C. 6011(i)(2)(F)) 


§702.24 What evaluation criteria must be 
used for performance assessments? 

(a) Peer reviewers (and those 
recipients who conduct self-evaluations) 
shall use the criteria in paragraph (b) of 
this section to assess performance and, 
in case of interim assessments, to 
identify areas in which the performance 
of recipients may need improvement. 

(b) the following evaluation criteria 
are to guide the assessment process 
undertaken by peer reviewers. The peer 
reviewers determine the extent to which 
recipients meet these criteria: 

(a) Implementation and management. 
(i) Peer reviewers shall consider the 
degree to which the recipient has fully 
executed its program of work. In doing 
so, peer reviewers shall consider 
evidence on the extent to which the 
recipient completes the work described 
in the approved application or contract, 
including any approved modifications, 
in the time period proposed and in an 
efficient manner. 

(ii) In examining the degree of 
implementation, peer reviewers may 
also consider evidence on the extent to 
which— 

(A) The recipient implements and 
utilizes a quality assurance system for 
its products or services or both; and 

(B) The recipient conducts self- 
assessment or self-evaluation activities, 
including periodically seeking out 
independent critiques and evaluations 
of its work, and uses the results to 
improve performance. 

2) Quality. (i) Peer reviewers shall 
consider the degree to which the 
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recipient’s work approaches or attains 
professional excellence. In determining 
quality, peer reviewers shall consider 
evidence on the extent to which— 

(A) The recipient utilizes processes, 
methods, and techniques appropriate to 
achieve the goals and objectives for the 
program of work in the approved 
application; and 

) The recipient applies appropriate 
processes, methods, and techniques in a 
manner consistent with the highest 
standards of the profession. 

(ii) In determining quality, peer 
reviewers may also consider the extent 
to which the recipient conducts a 
coherent, sustained program of work 
informed by relevant research. 

(3) Utility. (i) In determining the 
utility of the recipient’s products or 
services or both, peer reviewers shall 
consider evidence on the extent to 
which the recipient’s work (including 
information, materials, processes, 
techniques, or activities) is effectively 
used by and is useful to its customers 
in appropriate settings. 

(ii) In determining utility, peer 
reviewers may also consider the extent 
to which the recipient has received 
national recognition; e.g., articles in 
refereed journals and presentations at 
professional conferences. 

(4) Outcomes and impact. (i) Peer 
reviewers shall consider the results of 
the recipient’s work. In examining 
outcomes and impact, peer reviewers 
shall consider evidence on the extent to 
which— 

(A) The recipient meets the needs of 
its customers; and 

(B) The recipient’s work contributes 
to the increased knowledge or 
understanding of educational problems, 
issues, or effective strategies. 

(ii) In examining outcomes and 
impact, peer reviewers may also 
consider the extent to which recipients 
address issues of national significance 
through its products or services or both. 

(c) For National Research and 
Development Centers, peer reviewers 
also shall consider evidence on the 
extent to which recipients meet the 
following criteria: 

(1) Quality. (i) The recipient uses a 
well-conceptualized framework and 


sound theoretical and methedological 
tools in conducting professionally 
rigorous studies; and 

(ii) The recipient conducts work of 
sufficient size, scope, and duration to 
produce sound guidance for 
improvement efforts and future 


(2) Utility. The recipient documents, 
reports, and disseminates its work in 
ways to facilitate the effective use of its 
work in appropriatel eted settings. 

(3) and (i) The 
recipient’s work contributes to the 
development and advancement of 
theory in the field of study, including its 
priority area; and 

(ii) The recipient addresses issues of 
national significance through its 
products or services or both. 

(d) For the Regional Educational 
Laboratories, peer reviewers also shall 
consider evidence on the extent to 
which recipients meet the following 
criteria: 

(1) Quality. (i) The recipient utilizes a 
well-conceptualized framework and 
sound theoretical and methodological 
tools in conducting professionally 
rigorous studies; 

(ii) The recipient conducts work of 
sufficient size, scope, and duration to 
produce sound guidance for 
improvement efforts; and 

iii) The recipient’s products are well - 
tested and based on sound research. 

(2) Utility. The recipient documents, 
reports, and disseminates its work in 
ways to facilitate its effective use in 
appropriately targeted settings, 
particularly in school improvement 
efforts of States and localities. 

(3) Outcomes and impact. (i) The 
recipient assists States and localities to 
implement comprehensive school 
improvement strategies through the 
provision of research-based information 
(including well-tested models and 
strategies), materials and assistance; and 

(ii) The recipient’s work results in 
widespread access to information 
regarding research and best practices, 
particularly within its region. 

(e) For Freld-nitiated Studies, peer 
reviewers also shall consider evidence 
on the extent to which recipients meet 
the following criteria: 


(1) Implementation and management. 
The recipient’s work responds to the 
goals, objectives and mission of the 
National Institute from which it is 
funded. 

(2) Quality. The recipient utilizes a 
well-conceptualized framework and 
sound theoretical and methodological 
tools in conducting professionally 
rigorous studies. 

(3) Utility. The recipient documents, 
reports, and disseminates its work in 
ways to facilitate its effective use in 
appropriately targeted settings. 

(4) Outcomes and impact. (i) The 
reciipient’s work contributes to the 
development and advancement of 
theory and knowledge in the field of 
study; and 

(ii) The recipient addresses issues of 
national significance through its 
products. 


(f) For the ERIC Clearinghouses, peer 
reviewers also shali consider evidence 
on the extent to which recipients meet 
the following criteria: 

(1) Quality. The recipient applies an 
integrated approach to acquiring and 
disseminating significant and high- 
quality educational literature and 
materials to maintain and enhance the 
ERIC database. 

(2) Utility. The recipient contributes 
to the development of the ERIC database 
as a source of literature and materials 
that reflects trends and issues within its 
scope. 

(3) Outcomes and impact. (i) The 
recipient meets the informational and 
educational needs of its customers 
through dissemination and outreach 
approaches and the development of an 
array of print and non-print materials; 
and 

(ii) The recipient provides national 
leadership on the use of current 
computer, networking, and information 
technology. 

(Approved by the Office of Management and 
Budget under control number 1850-0746) 
(Authority: 20 U.S.C. 6011(i)(2)(F)) 


[FR Doc. 98-28729 Filed 10-26-98; 8:45 am] 
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REMINDERS 

The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion from 
this list has no legal 
significance. 


RULES GOING INTO 
EFFECT OCTOBER 27, 
1998 


HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 
Animal drugs, feeds, and 
reiated products: 
New drug applications— 
Chiortetracycline; 
- published 10-27-98 
Narasin and nicarbazin 
with lincomycin; 
published 10-27-98 
TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 
Airbus; published 9-22-98 
— published 9-22- 


British Aerospace; published. 
9-22-98 

Dornier; published 9-22-98 

McDonnell Douglas; 
published 9-22-98 

Saab; published 9-22-98 


COMMENTS DUE NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 


Agricultural Marketing 
Service 


Kiwifruit grown in— 
California; comments due by 

11-3-98; published 9-3-98 

Soybean promotion and 
research program; 
comments due by 11-3-98; 
published 9-4-98 

AGRICULTURE 

DEPARTMENT 

Animal and Plant Health 

Inspection Service 

Interstate transportation of 
animals and animal products 
(quarantine): 

Brucellosis in cattle and 
bison— 

Procedures for retaining 
class free State status; 
comments due by 11-2- 
98; published 9-17-98 

Plant-related quarantine, 
foreign: 


Orchids in growing media; 
comments due by 71-2- 
98; published 9-1-98 

AGRICULTURE 

DEPARTMENT 

Aerial photographic 
reproductions; fee schedule; 

comments due by 11-6-98; 

published 10-7-98 

COMMERCE DEPARTMENT 

Grants. and agreements with 
institutions of higher 
education, hospitals, other 
non-profit, and commercial 
organizations; uniform 
administrative requirements; 

comments due by 11-3-98; 

published 9-4-98 

COMMERCE DEPARTMENT 
Export Administration 
Bureau 

Export licensing: 

Commerce control list— 

Encryption items 
transferred from U.S. 
Munitions List to 
Commerce Control List; 
comments due by 11-6- 
98; published 9-22-98 

COMMERCE DEPARTMENT 

National Oceanic and 

Atmospheric Administration 

Endangered and threatened 
species: 

Sea turtle conservation; 
shrimp trawling 
requirements— 

Turtle excluder devices; 
comments due by 11-6- 
98; published 10-14-98 

Fishery conservation and 
management: 

West Coast States and 
Western Pacific 
fisheries— 

Pacific Coast groundfish; 
comments due by 11-5- 
98; published 10-6-98 

CORPORATION. FOR 

NATIONAL AND 

COMMUNITY SERVICE 

Foster grandparent program; 
comments due by 11-2-98; 
published 9-3-98 

Retired and senior volunteer 
program; comments due by 

11-2-98; published 9-3-98 

Senior companion program; 
comments due by 11-2-98; 
published 9-3-98 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air pollutants, hazardous; 
national emission standards: 

Ferroalloys production; 
comments due by 11-4- 
98; published 10-13-98 

Air quality implementation 
plans; VAVapproval and 
promulgation; various 


States; air quality planning 
purposes; designation of 
areas: 

Connecticut; comments due 
by 11-4-98; published 10- 
5-98 

Drinking water: 

National primary and 
secondary drinking water 
regulations— 

Chemical and 
microbiological 
contaminants; analytical 
methods for compliance 
determinations; 
comments due by 11-2- 
98; published 9-3-98 

Chemical and 
microbiological 
contaminants; analytical 
methods for compliance 
determinations; 
comments due by 11-2- 
98; published 9-3-98 

Pesticides; tolerances in food, 
animal feeds, and raw 
agricultural commodities: 

Alder bark; comments due 
by 11-4-98; published 10- 
5-98 


Superfund programs: 

National oil and hazardous 
substances contingency 
plan— 

National priorities ist 
update; comments due 
by 11-2-98; published 
10-2-98 

FEDERAL 
COMMUNICATIONS 
COMMISSION 

Common carrier services: 

Satellite communications— 

18GHz frequency band 
redesignation, blanket 
licensing of satellite 
Earth stations, and 
allocation of additional 
spectrum for broadcast 
satellite service use; 
comments due by 11-5- 
98; published 10-8-98 
Organization, functions, and 
authority delegations: 

Wireless communications 
services— 

Gettysburg, PA, reference 
facility closing; biennial 
regulatory review; 
comments due by 11-5- 
98; published 10-6-98 

Radio stations; table of 
assignments: 

Georgia; comments due by 
11-2-98; published 9-17- 
98 

Missouri; comments due by 
11-2-98; published 9-17- 
98 


New Mexico; comments due 
by 11-2-98; published 9- 
17-98 


Texas; comments due by 
11-2-98; published 9-17- 
98 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Health Resources and 
Services Administration 
Medically underserved 
populations and health 
professional shortage areas; 
designation process 
consolidation; comments 
due by 11-2-98; published 

9-1-98 

HEALTH AND HUMAN 

SERVICES. DEPARTMENT 

Inspector General Office, 

Health and Human Services 

Department 

Health care programs; fraud 
and abuse: 

Health Insurance Portability 
and Accountability Act— 
Medicare and State health 

care programs; anti- 
fraud and abuse 
authority increase 
through exclusion and 
civil money penalty 
provisions; comments 
due by 11-2-98; 
published 9-2-98 
JUSTICE DEPARTMENT 
immigration and 
Naturalization Service 
Immigration: 
Aliens— 
Surrender of aliens 
ordered removed from 
U.S.; comments due by 
11-3-98; published 9-4- 
98 
LABOR DEPARTMENT 
Mine Safety and Health 
Administration 
Coal and metal and nonmetal 
mine safety and health: 

Underground mines— 
Lighting equipment, coal 

dust/rock dust 
analyzers, and methane 
detectors; regulations 
improved and 
eliminated; comments 
due by 11-2-98; 
published 9-3-98 

Coal mine safety and health: 

Underground mines— 

Approved books and 
records; regulations 
improved and 
eliminated; comments 
due by 11-2-98; 
published 9-3-98 

Coal mine respirable dust 
samplers; calibration 
and maintenance 
procedures; regulations 
improved and 
eliminated; comments 
due by 11-2-98; 
published 9-3-98 
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POSTAL SERVICE 
Domestic Mail Manual: 

Commercial mail receiving 
agency; delivery of mail; 
procedure clarification; 
comments due by 11-2- 
98; published 9-2-98 

Postage meters manufacture 
and use— 

Postal security devices 
and indicia (postmarks) 
specifications; 
comments due by 11-2- 
98; published 9-2-98 

SECURITIES AND 
EXCHANGE COMMISSION 
Securities: 

Securities depository 
accounts; increased 
efficiency and certainty in 
processing of 
reorganization events, 
tender offers, and 
exchange offers; 
comments due by 11-3- 
98; published 9-4-98 

TRANSPORTATION 
DEPARTMENT 

Coast Guard 

Ports and waterways safety: 

Cleveland Harbor, OH; 
regulated navigation area; 
comments due by 11-5- 
98; published 8-7-98 

Vessel documentation and 
measurement: 

Undocumented barges over 
100 gross tons; 
mandatory numbering 
system; comments due by 
11-3-98; published 7-6-98 

TRANSPORTATION 
DEPARTMENT 
Acquisition regulations: 

Miscellaneous amendments; 
comments due by 11-2- 
98; published 10-1-S8 

TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airmen certification: 


Mechanics and repairmen; 
certification and training 
requirements; comments 
due by 11-6-98; published 
7-9-98 

Pilots, flight instructors, and 
ground instructors outside 
U.S.; licensing and 
training; comments due by 
11-4-98; published 10-5- 
98 

Airworthiness directives: 

Boeing; comments due by 
11-2-98; published 9-2-98 

Bombardier; comments due 
by 11-2-98; published 10- 
2-98 

Gulfstream; comments due 
by 11-2-98; published 9-3- 
98 

McDonnell Douglas; 
comments due by 11-2- 
98; published 9-3-98 

New Piper Aircraft, Inc.; 
comments due by 11-5- 
98; published 9-24-98 

Pratt & Whitney; comments 
due by 11-2-98; published 
9-2-98 

Saab; comments due by 11- 
2-98; published 10-2-98 

Class D and Class E 
airspace; comments due by 

11-2-98; published 10-2-98 

Class E airspace; comments 
due by 11-2-98; published 

10-2-98 

VOR Federal airways; 

comments due by 11-4-98; 

published 10-5-98 


TRANSPORTATION 
DEPARTMENT 
Federal Highway 
Administration 
Motor carrier safety standards: 
Driver qualifications— 
Medical examination 
certificates; comments 
due by 11-3-98; 
published 8-5-98 


TRANSPORTATION 

DEPARTMENT 

National Highway Traffic 

Safety Administration 

Motor vehicle safety 
standards: 

Lamps, reflective devices, * 
and associated 
equipment— 

Daytime running lamps; 
glare reduction; 
comments due by 11-5- 
98; published 9-18-98 

TREASURY DEPARTMENT 
internal Revenue Service 
Excise taxes: 

Charitable organizations 
qualification requirements; 
excess benefit 
transactions; comments 
due by 11-2-98; published 
8-4-98 

TREASURY DEPARTMENT 
Government Securities Act; 
implementation: 

Brokers and dealers 
reporting requirement; 
Year 2000 compliance; 
comments due by 11-4- 
98; published 10-5-98 


(phone, 202-512-1808). The 
text will also be made 
available on the Internet from 
GPO Access at http:// 
www.access.gpo.gov/su_docs/. 
Some laws may not yet be 
available. 


H.R. 4112/P.L. 105-275 
Legislative Branch 
Appropriations Act, 1999 (Oct. 
21, 1998; 112 Stat. 2430) 
H.R. 4194/P.L. 105-276 
Making appropriations for the 
Departments of Veterans 
Affairs and Housing and 
Urban Development, and for 
sundry independent agencies, 
boards, commissions, 
corporations, and offices for 
the fiscal year ending 
September 30, 1999, and for 
other purposes. (Oct. 21, 
1998; 112 Stat. 2461) 

H.R. 4328/P.L. 105-277 
Omnibus Consolidated and 
Emergency Supplemental 
Appropriations Act, 1999 (Oct. 
21, 1998; 112 Stat. 2681) 
Last List October 23, 1998 


LIST OF PUBLIC LAWS 


This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with “PLUS” (Public Laws 
Update Service) on 202-522-— 
6641. This list is also 
available online at http:// 
www.nara.gov/fedreg. 


The text of laws is not 
published in the Federal 
Register but may be ordered 
in “slip law” (individual 
pamphlet) form from the 
Superintendent of Documents, 
U.S. Government Printing 
Office, Washington, DC 20402 


Public Laws Electronic 
Notification Service 
(PENS) 


PENS is a free electronic mail 
notification service of newly 
enacted public laws. To 
subscribe, send E-mail to 
listproc@lucky.fed.gov with 
the text message: 

subscribe PUBLAWS-L Your 
Name. 


Noie: This service is strictly 
for E-mail notification of new 
public laws. The text of laws 
is not available through this 
service. PENS cannot respond 
to specific inquiries sent to 


. this address. 


The Federal 
Register: 
What It Is 
and 

How to Use It 


A Guide for the User of the Federal Register — 
Federal Register: Code of Federal Regulations Syst 
What It Is 


And This handbook is used for the educational 

How To Use It workshops conducted by the Office of the 
Federal Register. For those persons unable to 
attend a workshop, this handbook will provide 
guidelines for using the Federal Register and 
related publications, as well as an explanation 
of how to solve a sample research problem. 
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